
VARIATION TO UNDERTAKING TO THE AUSTRALIAN COMPETITION AND 
CONSUMER COMMISSION GIVEN FOR THE PURPOSES OF SECTION 87B 

BY 

Fowler Homes Pty Ltd 

ACN 066 046 366 

 

Persons giving this Variation 

1. This variation is given to the Australian Competition and Consumer Commission (ACCC) 
by Fowler Homes Pty Ltd ACN 066 046 366 (Fowler Homes) of 405A Victoria Street, 
Wetherill Park, 2164 in the State of New South Wales. 

 

Background 

2. On 13 December 2022, the ACCC accepted an Undertaking pursuant to section 87B of 
the Competition and Consumer Act 2010 (Cth) from Fowler Homes (Undertaking). 

3. The purpose of this Variation to the Undertaking is to update details about the standard 
home building contract which is specified in the Undertaking and to extend the time for 
compliance with paragraph 4.3 of the Undertaking and paragraph 1 of Attachment B to 
the Undertaking (the ACL Compliance Program).  

4. The ACCC is satisfied that the variation sought is appropriate in the circumstances. 

 

Commencement of this Variation to the Undertaking 

5. This Variation comes into effect when: 

a) The Variation is executed by the Chair, and 

b) The ACCC accepts the Variation so executed. 

 

Variation to the Undertaking 

6. The Undertaking is varied as follows: 

a) paragraph 2.3 is amended by deleting the words struck through below and adding 
underlined words as follows: 

2.3  Since around May 2017, the Fowler Homes Contract included a 
clauseClause 48 titled ‘Confidentiality of Contract’. This is typically clause 
46 or 48 in the Fowler Homes Contract. Under Clause 48this clause, 
Fowler Homes included terms (among other things) that in effect:  

 (a) prohibited customers from disclosing or publishing all aspects of the 
building contract, including any issues which may arise from Fowler 
Homes’ performance of the contract;  

 (b) required customers to obtain permission from Fowler Homes before 
they make any public statements about the contract, including Fowler 
Homes’ performance of the contract, including publication onto any 
website, social networking site or via any other electronic method 
including the internet; and  

 (c) required customers to indemnify Fowler Homes for any costs 



incurred by Fowler Homes in protecting its rights if the customer 
breached Clause 48this clause 

 (together the Non-disparagement Term). 

 

b) paragraph 4.3 is amended by deleting the words struck through below and adding 
underlined words as follows: 

4.3 Fowler Homes undertakes, within 21 days from the Commencement Date 
and that by 31 January 2023, at its own expense, it will send or cause to 
be sent via email, a letter in the form and terms set out at Attachment A to 
this Undertaking to all customers: 

(a) who entered into a Fowler Homes Contract between 1 July 2019 
and 25 August 2022, and;  

(b) for whom Fowler Homes has the customer’s email. 
 

c) replace Attachment A to the Undertaking with the attachment in Appendix A to this 
Variation to the Undertaking 
 

d) paragraph 1 of Attachment B to the Undertaking is amended by deleting the words 
struck through below and adding underlined words as follows: 

 

1. Within one month of the Undertaking coming into effectBy 31 January 
2023, Fowler Homes will appoint a director or a senior manager of the 
business to be responsible for the development, implementation and 
maintenance of the Compliance Program (the Compliance Officer). 

 

Acknowledgements 

7. Fowler Homes Pty Ltd acknowledges that: 

a) The ACCC will make this Variation available for public inspection, and 

b) The ACCC will from time to time, refer to this variation including in news media 
statements and in ACCC publications. 

  

Executed by 

Fowler Homes Pty Ltd pursuant to section 127(1) of the Corporations Act 2001 

 

…………………………………………………….. 

Secretary/Director 

 

 

……………………………………………. 

Director 

 



This 20th day of December 2022 

 

Accepted by the Australian Competition and Consumer Commission pursuant to s87B of the 
Competition and Consumer Act 2010 

 

…………………………………………… 

Gina Cass-Gottlieb 

Chair 

 

This……….day of December 2022 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

20th



Appendix A 

Dear [Name] 

 

RE: Amendment to your home building contract with Fowler Homes Pty Ltd (Fowler 
Homes) 

Our records show that you entered into a standard form home building contract (Fowler 
Homes Contract) with us (Fowler Homes) on [Date], for the purpose of building a house 
located at [Address]. We are writing to inform you of a change to your Fowler Homes 
Contract. 

Specifically, the change is that the clause titled ‘Confidentiality of Contract’ (this is typically 
clause 46 or 48 in the Fowler Homes Contract) is void and will not be enforced. As such, 
should you wish to do so, you are able to make public comment about Fowler Homes or the 
services provided by Fowler Homes without our prior permission and/or without the potential 
of being held liable to indemnify Fowler Homes for our costs associated with protecting our 
rights under this clause if it was breached.  

These amendments follow concerns raised by the Australian Competition and Consumer 
Commission (ACCC) that the Confidentiality of Contract clause contained unfair contract 
terms under the Australian Consumer Law. 

These terms allowed Fowler Homes to limit or prevent consumers from making any public 
statements, including any negative or critical comments which accurately reflect a 
consumer’s experience of Fowler Homes’ performance under the Fowler Homes Contract. 
The ACCC considers, and Fowler Homes agrees, that businesses must not prevent 
consumers from publishing or seeing genuine, relevant, and lawful reviews. In response to 
the ACCC’s concern’s, Fowler Homes acknowledges that the clause could have prevented 
clients from speaking out for fear of repercussions. 

Fowler Homes has undertaken a formal contract review, and has amended the Clause in 
future Contracts so that it does not restrict clients’ rights to openly discuss the services they 
have received. Additionally, Fowler Homes has provided the ACCC with a court enforceable 
undertaking in which it has admitted that the terms under the Confidentiality of Contract 
clause were unfair and that they are void and will not be enforced or relied upon. A full copy 
of the undertaking provided to the ACCC can be found on the ACCC’s public register at 
https://www.accc.gov.au/public-registers/undertakings-registers/fowler-homes-pty-ltd.  

If you have any concerns regarding this letter and your Fowler Homes Contract, please 
contact us on [Insert relevant phone number for Fowler Homes]. 

Yours sincerely,  

 


