COMPETITION AND CONSUMER ACT 2010
Undertaking to the Australian Competition and Consumer Commission
given for the purposes of section 87B
by
NBN Co Limited
ACN 136 533 741
Person giving the Undertaking

1. This Undertaking is given to the Australian Competition and Consumer Commission (ACCC) by
NBN Co Limited ACN 136 533 741 (NBN Co) of Level 40-41, 360 Elizabeth Street, Melbourne
3000 in the State of Victoria for the purposes of section 87B of the Competition and Consumer
Act 2010 (Cth) (CCA).

Background

2. NBN Co is an Australian Government-owned corporation responsible for designing, building and
operating the National Broadband Network (NBN). NBN Co is a carrier and an NBN corporation
for the purposes of Part XIC of the CCA.

3. Part XIC of the CCA imposes transparency obligations that require NBN Co not to offer an eligible
service unless it has published the terms and conditions for access to that eligible service. In
addition, NBN Co is subject to non-discrimination obligations under Part XIC of the CCA which
require that it must supply declared services and carry out certain related activities in a way which
does not discriminate between access seekers.

4, The ACCC is the independent statutory authority which is responsible, inter alia, for the
enforcement of the telecommunications access regime contained in Part XIC of the CCA,
including the transparency and non-discrimination obligations under sections 152CJA, 152AXC
and 152AXD of the CCA.

5. On 8 October 2019, the ACCC issued a formal warning under subsection 103(4) of the
Telecommunications Act 1997 (Cth) in respect of NBN Co's contravention of the service provider
rule set out in subsection 152BA(2) of the CCA by failing to comply with the non-discrimination
obligations in section 152AXD of the CCA. A copy of the formal warning is attached to this
Undertaking as Attachment A.

Conduct of concern and contraventions of the CCA

6. The formal warning describes matters that the ACCC is satisfied constitute failures by NBN Co to
comply with the non-discrimination obligations in section 152AXD of the CCA and contravention
of the service provider rule set out in subsection 152BA(2) of the CCA.

Admissions

7. NBN Co acknowledges that the ACCC considers that NBN Co has contravened the service
provider rule set out in subsection 152BA(2) of the CCA by failing to comply with the rule in
section 152AXD of the CCA.

8. NBN Co admits that it did not have appropriate processes in place to ensure compliance with the
transparency obligations under section 152CJA in relation to its supply of Enterprise Ethernet and
the non-discrimination obligations under sections 152AXC and 152AXD of the CCA in relation to
its supply of Enterprise Ethernet and Build Activities to access seekers in the period 18 January
2018 to 27 February 2019.

Commencement of this Undertaking

9. This Undertaking comes into effect when:
9.1. this Undertaking is executed by NBN Co; and
9.2. this Undertaking so executed is accepted by the ACCC,
(the Commencement Date).

10. Subject to paragraph 13 below, this Undertaking expires on the day that is 5 years after the
Commencement Date (the Term).



11. If any sections of the CCA are amended to not apply to NBN Co's activities in the market for
business, enterprise and government, then NBN Co and the ACCC will discuss the continuing
appropriateness of this Undertaking to ensure it is not inconsistent with the amended CCA.

12. On and from the commencement of this Undertaking, NBN Co undertakes to assume the
obligations set out in paragraph 14 below for the Term for the purposes of section 87B of the
CCA.

13. The ACCC may:

13.1. within 9 months of the commencement of this Undertaking, review all continuing
obligations contained in the Undertaking. NBN Co will, at its own expense, cause to be
produced and provided to the ACCC copies of all documents reasonably required by the
ACCC to conduct that review;

13.2. atany time, expressly waive (in whole or in part) by written notice any of the obligations
contained in this Undertaking; and

13.3. atany time, by written notice reduce the duration of any continuing obligation contained in
the Undertaking. The ACCC will consult with NBN Co before issuing any notice under this
subparagraph.

Undertaking
14. NBN Co undertakes, for the purposes of section 87B of the CCA, that it will:

14.1. Perform each action listed in the second column of Attachment B to this Undertaking by
the date listed in the third column for the duration listed in the fourth column.

14.2.  On the following dates, provide the ACCC with a report (with supporting evidence)
specifying the status of NBN Co's implementation of all tems under Attachment B of this
Undertaking:

(a) 7 November 2019; and
(b) 8 April 2020.
Acknowledgments
15. NBN Co acknowledges that:

15.1. the ACCC will make this Undertaking publicly available including by publishing it on the
ACCC's public register of section 87B undertakings on its website;

15.2. the ACCC will, from time to time, make public reference to this Undertaking including in
media statements and in ACCC publications; and

15.3. this Undertaking in no way derogates from the rights and remedies available to any other
person arising from the alleged conduct.

Definitions

16. Unless the context requires otherwise, the definitions specified in Attachment C have the same
meanings in this Undertaking and Attachment B to this Undertaking.



Executed by

NBN Co Ltd ACN 136 533 741 by its authorised representatives:

Signature of authorised representative Signature of authorised representative
Stephen Philip Rue Paul Tyler

e cheoliiond presaiialtial Wemainhadibodsediepresesialioe:
This 8" day of October 2019 This 8" day of October 2019

Accepted by the Australian Competition and Consumer Commission pursuant
to section 87B of the Competition and Consumer Act 2010 (Cth)

Rodney Graham Sims
Chair
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Attachment A to s. 87B undertaking - FORMAL WARNING



AUSTRALIAN COMPETITION
B LONSUMER COMMISSION

FORMAL WARNING

Issued under subsection 103(4) of the
Telecommunications Act 1997

To NBN Co Limited ACN 1360 533 741

0) Level 443-41
360 Flizaketh Seeen
Melhourne VIO 3000)

The Australun Competition ard Consumer Commission (ACCCH is sanstied that NBN Ca [ imired
ACT 130 A3 731 (NBN Coj hds comurgsened the service proveder pale sen o (n subsecnn
152BA(2) of the Compettion and Consuimer Act 2010 (CCA), by failing to comply with Uxe rule 1n
sectamn 1S2ZAXD of the CCA

The ACCC hereby issues @ forma! warning under subsection 103(4) of the Telecommun. cations Act
1957

OBLIGA THONS IMPOSED UNDER SECTION I52AND OF THE CCA
Section [S2ZAXD of the COA provides that:

(1Y An NBN Corporation must not, 1 carrying on any of the following activites, discnminate
hetween access seekers

(a) developing a new eligible serviee,
|b) enhancing a declared service.

¢} extending or enhancing the capahility of a taciliry or relecommunications network by
means af which a declared service 15, or s to be, supphed.

tdi planning for a faciiity or telecommunications network by means of whick a

declared service 15 or 15 10 be, supphied:
lel an acnviaty that 1s preparatory o the supply of a declared senvice:
(f} @ activ:ry that s ancillary o iaidental o the supply o! & declarad service,

(£) grving information to service providers about any of the above activitics



THE MATTERS THAT CONSTITUTE CONTRAVENTIONS

Provision of indicative Enterprise Ethernet pricing information 1o sccess sechiers
NBN Co’s treamment of Macquaric Telerom

b=

Omn | December 2017, NBN Co provided access seckers with a copy of the document titled
‘nbn Product Construat Paper nbn™ Enterprise Ethemnet (ESO10): December 2017 (First
Enterprise Ethernet Product Consultation Paper). The First Enterprise Ethernet Product
Consultation Paper did not specity any indicative prscing tur the Enterpnise Ethemel service,

On 18 January 2018, a meeting took place between NBN Co and Macquarie Telecom Pry
Limited ACN 0B2 930 916 (Macquarie Telecom) dunng wiich NBN Co provided Macguane
Telecom with information about the indicative pricing for the *business nbn Eaterprise
Fthernet product’. which was a new eligible service being developed by NBN Co (Enterprise
Ethernet service).

In an annexure to a lefer dated 25 Junuary 2018, NBN Co provided Macquine Telecom with
tables scting cul indwanve pricing for the Entcrprise Ethenset service (Indicative Enterprise
Ethernet Pricing).

On 12 February 2018, a meeting took place between NBN Co and Macquane Telecom during
which a shde pack was presesed to Macquarnie Telecom that included the Indicative Enterpnse
Ethernct Prcing.

NBN Co's nratment 01 olher access seekersy

5.

NBN Co did ot give other aceess sechers an cquivalent opporunity to consider the same
infommation about the new eligibke service being developed by NBN Co. The first occasion on
which many or all other access seekers received from NBN Co the Indicative Enterprise
Ethernzt Pricing was on 29 May 201K, The conduct occurred in circumsiances where:

(2) On 31 January 2018, Access Seeher 1 had requested access to all avalable prncing
information:

(b

In early February 2018, Access Seeker 2 was informed that NBN Co's pricing would not be
availahle until August 2018 and Access Secker 2 asked about the prospects of gethng earlier
access to pricing information;

(€Y On 27 February 2018, Access Secker 2 indicated to NBN Co its interest in obtaiming
indicative pneing, and

() Om 1 March 2088 and again on 7 March 2018, NBN Co advised Access Secker 2
that s indwcative pricing was vel to be released.

MBN Cp camying on related scgivities on a discruminalory basis

o,

In carmying our the activities descnbed in paragraphs | — 3 ghove, NBN Co discrinunated between
access seekers in cammying on the giving of information to service providers ahout 8 new eligible
servive tht NBN Co was developing in breach of subsection | 52AXD{ 1 )a) and (g) of the CCA
and in contravention of subsection 152BA(2) of the CCA.

The Technology Extension Contract — Customer between NBN Co and Macquarie Telecom

Build Activities

T

From at least 5§ Apnl 2018, NBN Co has been supplying and offering to supply build sctivities,
wlhich arc planning, design and construction activities undertaken 1o a business, enterpnse or
goverament end user’s prentises to change the acoess technology that NBN Ce had ongmally
propased to use o service that premises and enable NBN Co to supply access seckers with
husiness prade camage services hy means of this snfrastruciure, these services being:

(2) Ethermnet TC.2, a declared service, and



(b) Enterprise Ethermnes, a new eligible service NBN Co was developing. (Build Activirties).
&  NWEN Co and Macquarie Telecom entered into:
(#) the nbn™ Select — Technology Extensien Contract — Customer dated 27 June Z018;

th) the nln™ - Deal Module for Technology Extension Contact — Custoiner dated 27 June
208, which includes a migration plan (Macgquaric DM); and

W the sbn™ - Deal Madule for Technology Extension Contract = Customer dazed 17 December
2018 (Second Maoguaric DM,

fior the supply of Build Acrivities,

%, Under the Macquarie DM, Macquane Telecom acquired particelar rights to receive s number of
payments throughout the term ol the Macquane DM (Network Preference Payments). Save for
the initial Network Preference Paymem, the Macyuarie DM specitied that the funding must be
used by Macquane Telecom 10 assast wath ss marketing ol and sctiviiies w gererate dermand.

10, Under the Macquarie DM, Macquane Telecum also acquired particular rights snorelasion to the
ordenng of and payment for Build Activities, including:

(a) the right to & Renewal Loss Adjustment; and
(b) the right to order Build Activities far Enterpnse Ethernct

NBN Cao’s treatiment of Macguane Telecom

A, Nemwork Preference Payments
11. The Macquarie DM included provisions that ohlige NBN Co to make Netw ork Preference
Payments to Macquaric Telecom,

12, NBN Co is requited to make an [ninal Network Preference Payment to Macguane Telecom 60
calendar diys ifier the Deal Module Commenvement Date andd, Ssubject to Muacquane Telecom
mecting corain targels. NBN Co must make five Addivons]l Network Preference Pavients 60
calendar daws after the ond of the financial year for the first, sccond and third years of the Deal
hMadule The additional Network Preference Payments must be apphied by Macquaric Telecom
to marketing and demand generation activities,

13. The Network Preference Payments were offered in exchange for Macquarie Telecom agreeing.
subjecs to certain specified exceptions, to use NBN Co for the supply of ol) off net fixed line
carmiage serices for the term of the Macguarie DM, and migrate ils current base of off net fixed
line carmige services 0 NBN Coin acamdance with e migration plan under the Macguanc
DM, o end uscrs at prennses within the NBN footprint (the Preferred Network Provider
arrangement)

B Renewal Loss Adjusiment
14, The Macquarie DM included provisions tha: relate to a Renewal Loss Adjustment.

15 The Repewal Loss A djustment ocours whene there 18 2 reduction in the charges that Macguarie
Telecom pays to NBN Co (for subsequent supply of declared services to end user premises) if
an existing or ncw cnd user contract expires of is terminated and the end user customer does not
agree or elect 10 extend the contract or enter into & new contract in respzct of that premiscs,

16. The Renewal Loss Adjustment allows Macgquane Telecom a reduction in the charges thar are
othenwise payable for Build Activities under the Deterred Charges Ammangements.

C. Build Activities for Enterprise Ethemet installations

17. The Macquarie DM included provisions allowing tor Macguanie Telecom ta place urders tur Butkd
Activities for installations at wo addinonel cost if the order 18 for Enterprise Ethemer and.

{a} where there s an agrecment w do an Nilac-to-the-paemises (FITP) build. o



{h) where wdennfied as premises requinng an FTTP build &1 Macquanice Telecom’s
election in the future.

N Reduction of the deferred charge 1n evem of end user churn

1B, In o7 about dates unknown but prior 1o 7 December 201 &, NBN Co developed a contractuzl term
fir Baild Activities for FTTP upgrades that gave Macquane Telecom the nght to cancel or
termnate technology changes at end user sites up 10 & linit detenmned i the Second Macquane
DM, and have the delened charge 1oduced.

NBN Co's treatm i coess seekers
19. NBN Co did not informn other access seckers of the terms and coaditions upon which NBN Co was
willing to supply Build Activities by reason that:

{a) NBN Co only disclosed o other access seekers the concept of the Preferred Network
Provider arangement,

(b} NBN Co did not disclose to other access seckers the details of the benelits avalable under
equivalent terms and cond:tions of supply: and

(¢) NBN Co did not inform other access seekers of the detals of the eligibility entena for
equivaient terms and conditions of supply.

20, NBN Co engaged in the conduct described in paragraph 19 above in circumstances in which at least
o sccess seeker, Access Seeker 3 had, on a date unknown but price 10 29 June 2018, asked 10
engage with NBN Co mn respect of an offer for the supply of Build Activities. However, Access
Sechker 3 was not made an offer by NBN Co

21 In carrying on the activities deseribed in pamgraphs @ - 19 above. NBN Co discnminated
hetween access seckers in camying on.

(al extending or enhancing the capability of a facility o7 telecommunications neswork by means of
which a declared service is, o1 15 to be, supphod;

(t) planning for 8 facility o telecommunications network by means of which a declared service 1s,
or is 10 be, supplied:

() an activity that is ancillary or incidental to the supply of & declared service, o1
(d} giving information 10 service providers about any of these achivitics,

in breach of subsection 152ZAXD(1)c). (d), () and (g) of the CCA and in contravention of
subsection 152BA(2) of the CCA

Waiver of charges for Build Acrivities for FTTP upgroades
22 In or sbout dates unknown but prior to 28 August 2018, NBN Co developed two different methods
for the payment of charges for Build Activities for FTTP upgrades at specified end uses premises
(81 peyment of the costs of the upgraded installations upon completion of works (an
upfront charge), and

(b) payment of charges after completion of works i accordance with a schedule of
instalments {a deferred charge).

23 Under the contractual terms doveloped by NBN Co. o deferred charge for Build Activities is able to
be fully or partially offset by revenue recesved by NBN Co for subseguent supply of declared
services to the end user premises, with the ¢ffect that the charges fur Build Activities are fully or
partially waived by NBN Co. No waiver of charges s contractuslly available for an upfiont charge.

24. These contractual teams weie developed by NBN Co for the purposes of making offers 1o
access seckers for Builld Activities for FTTP upgrades at end user premises



NBN Co's treatment of sugess seahiors

25 iInthe penod between 28 Augusl 2018 and 9 Octoher 2016, NBN Co made otfers to access
seekers in respect of Build Activities for FTTP upgrades as follows:

(@)

th)

(¢

{d]

(n

on 28 August 2018, NBN Co made an offer 1 supply Butld Actuvities with a deferred
charge 10 Access Secker 4 in respectof two premises;

on 3 September 2018, NBN Co mude an ofter to supply Build Activities with an upfront
chatpe 10 Actoss Sevker § in respect of mne premisess

on 27 September 2018, NBN Co made an offer to supply Build Activities with an upfiont
charge to Access Secker 5 in respect of five premises:

on 9 Octuber 2008, NBN Co mide an ofter to supply Build Activinies with 8 deferred
charge to Access Sceker 4 in respect of three premises:

on 2 October 2018, NBN Co made an offer to supply Build Actvitics with a deferred
charge to Macquane Telecom in respect of seven premises: and

on a date unknown but prior to 13 February 2009, NBN Co made an offer to supply
Build Activities with s defenred charge v Macguane Telecom m respect of five
Premises.

26. By engaging i the conduct in paragraph 25, NBN Co dad not afford access seekers an equivalent
opportutsty to scqune Baild Activities on terms and conditions wluch had been altorded to other
access scockers

27. On a date unknown but pror to 26 February 2019, NBN Co informed Access Secker 6 that Access
Secker & would need 10 have a mummum of 10 end user premmises in order to obwaim Build Activaties
with a deferred cherpe and mstead would oaly be sble to acguire Build Activites with g uplfront
charge. NBN Co engaged in the conduct 1 cucumstances where it had previously made offers 1o
other access seekers to supply Binkd Activiries with a deferred charge for less than 10 premises

28 By engaping in the conduct in paragraph 27, NBN Co did nos aflord an access seeher an equivalent
opportunity 1o acguire Buld Activities on 1erms and condinons which had been aflorded to other
BOCCSS SCOheTs

NBN Co carrying on related actiyities oo a dissriminatory basis

29. Incarrying on the activitics descnbed in paragraphs 22 - 28 above, NBN Co discriminated
between access seehers i camying on

fa)

th

-—

3]

{d)

extending or enhancing the capability of a facility or wehkconununications network by
mcans of which a declared service is, of is to be, supplicd.

planming for a tacility o1 teleconununications network by means of wheh a declared
SCIVICE 15, Of 15 10 be, supphed.

an activity that is ancillary or incidental to the supply of a declared serace; or

giving mfonnation to serviee proveders about any of these activines,

in breach of subsection 1S2AXDONG), (d), (F) and (g) of the CCA and in contravention of
subsection 152BA(2) of the CCA

Right to cancel and or retocate technology changes for Build Acrivities for FTTP upgrades

300 In or abaut dates unknown but pnor 10 27 Febeuary 2019, NBN Co developed a contractual
term for Bunld Activities for FTTT upgrades that gives the access seeker the nght to:

{n)

cancel technology changes; and’oe

{b) relocate technology changes,



at end user sites up to a imit detesmined in the comtract (the chum allowance)

311 The chum allowance allows an access seeker that has a deferred charge to cancel the Build
Activities at a set number of end user sies withoutl paying a break amount and relocate these
sites without incurring additional charges at the ume of the churn

NBN Co's_reatment 0f acoess seek

32 In the period between $ November 2018 and 27 February 2019, NBN Co made agreements
with avcess seekers in respect of Build Activities for FTTP upgrades as follows.

12) on 1] December 2018 and 12 December 201K, Access Seeker 7 and NBN Co
respecuvely eaccuted a Deal Module for FITP upgrades without s chum allowance,
and

(b} on 20 Decernber 2018 NBN Co and Access Seeker 8 executed a Deal Module for
FTTP upgrades without & chum allowance.

31 On dates unknow b but between 20 December 2018 andd 27 February 2019, NBN Co and
Access Socker 8 negonated a vanaton to the Deal Module described in paragraph 32(b) o
provide Access Secker 8 the benefit of the chum allowance

34. A formal vanation of the Deal Module described in paragraph 32(b) was executed by NBN
Co on 19 February 2019 and by Access Secker 8 on 27 February 2019 10 1include the Chum
Allowance

35, Up 1o the date of this notice, NBN Co has not afforded Access Seeketr 7 an opportunity to
re-negotiate its Deal Module entered into on 11 December 2018 and 12 December 2018,

36. By engaging in the conduct in paragraphs 32 1o 35, NBN Co did not afford an access secket
an equivalent opportunity 1 acquire Build Activities on the terms and condinons which had
been afforded to other access seckers

NBN Co carying on rslated activitics on 8 discnounplery basis

37. In carrying on the achvities described in paragraphs 12 - 36 above. NBN Co discrniminated
between access seekers in carrying on:

{8) extending or enhancing the capability of a facility or telecommunications network by
means of which a declared service is, or is to be, supplied;

(b} planning for a facilily or telecommunications network by mezns of which a declared
SETVICE 18, 0F 15 1o be, supplied;

(€} an activity that is ancillary or incidental to the supply of a declared service; or

(d) giving informanon 1o service providers about any of these activiues.,

in breach of subsection 152AXD( | Xe). (d). (D) and (g} of the CCA and in contravention of
subscction 152BA(2) of the CCA

Aggregate effect of NBN Co earryving on related activities on a discriminatory basis

38, Incamying vn. in combination, all of the activites described 1n paragraph 1 - 37 above,
NBN Co discninminated between access seckers in carrying on

(a) extending or enhancing the capability of a facility or telecommumeations network by
means of which a declared service 15 o1 15 to be. supplied,

(b) planning for a facilty or telecommunications network by means of which @ declared
serviee is. o1 1% 1o be, supphed:

(¢} activities that arc ancillary or incidental to the supply ¢t a declared seryvice; or

(d) the giving of information 1o service providers about any of 1hese activities,

10



i breach of subsection 15ZAXDU1Ke), (d), {1} and (£} of The CUA 2nd in contravenlion of subsaclion
13ZBAI2) of the CCA

Dale. "3/‘0/"’!

Rodney Graham Sims
Chair
Australian Competition and Consumer Commission

11



Attachment B to s. 87B undertaking

NBN Co Action implementation Performance period
date

1.1 NBN Co will ensure that access seekers have access on a non-discriminalory basis at all times to the Commencement Ongoing
following deal constructs (Standard Deal Constructs) for the supply of Build Activities: Date

Deferred Charge construct (which may include an Upfrant Charge) (Deferred Charge Construct);
Upfront Charge construct (Upfront Charge Construct);

Network Preference Payments construct if the criteria specified in the bulletin issued by NBN Co 31 July |
2018 are satisfied (which is a variation on the Deferred Charge Construct) (Network Preference |

——— T

Construct).
|
1
102 NBN Co will ensure that access seekers have access on a non-discriminatory basis to the following portal Commencement Ongoing
based ordering constructs for the supply of Build Activities: Date

= the Enterprise Ethernet Portal for Enterprise Ethernet builds; and
» the nbn Select Portal for FTTP builds

1 3. NBN Co will ensure that access seekers have access on a non-discriminatory basis at all times to the Commencement | Ongoing
following standard agreement types for the supply of Build Activities: Date

s the Technology Extension Contract which will be used for the Standard Deal Constructs;

;- the Deal Module under the Technology Extension Contract for Standard Deal Constructs;
« the Enterprise Ethernet Build Cantract, which will be used for Enterprise Ethemet builds via the Enterprise

|
Ethernet Pertal; and |
|

» the nbn Select Build Contract, which will be used for FTTP builds via the nbn Select Portal.

12



NBN Co Action implementation Performance period

date

1.4. NBN Ce will not impose on access seekers any requirement fer an order for Build Activities to have a 31 Octeber 2019 Ongoing
| iminimum number of sites in relation to any Standard Deal Construct, nbn Select Portal or Enterprise Ethernet

Portal based ordering construct or standard agreement for the supply of Build Activities.

[This is subject to the qualification criteria for the Deferred Charge Construct specified in row 1.8 below.

n.s. For the purposes of: 31 October 2019 | Ongoing |

1. an Upfront Charge Construct under the Technology Extension Contract (including Build Activities for | [
Enterprise Ethernet);

Enterprise Ethernet);

3. asite that is a “Category B" or “Category C" site in the Enterprise Ethernet Portai for Build Activities
under the Enterprise Ethemet Buiid Contract

INBN Co must use the same method to estimate the capital costs of undertaking Build Activities (Common
Build Cost Method). NBN Co's Common Build Cost Method must be based on best estimates of the costs to
lundertake Build Activities. These costs are based on:

2. aDeferred Charge Deal under the Technolegy Extension Contract (including Build Activities for ‘
|
|

= external costs set out in NBN Co's deployment contracts with its delivery partners; |

= NBN Co's internal costs of augmenting the capacity of the NBN Co access network for Enterprise | |
Ethernet; and | |

= internal labeur costs of NBN Co's network planning and deployment division. |

Ca’s dealings with access seekers after any update has been made, whether it is incorporated into an
automaled tool used in the Common Buiid Cost Method or not. Category B sites in the Enterprise Ethernet
Portal (point 3 in this paragraph 1.5 above) rely only on the automated tool component of the Common Build |
Cost Method. ‘

f
Any update to data or assumptions used in the Common Build Cost Method must be applied in all of NBN ‘
1
|
i




NBN Co Action

Implementation
date

Performance period

1.6. For the purposes of a site that is a “Category A" site in the Enterprise Ethernet Portal, NBN Co will use the 1 April 2020 Ongoing
automated tool component of the Common Build Cost Method (as described above) to estimate the build
Icosls of undertaking Build Activities under the Enterprise Ethernet Build Contract.
, !
16T IFor the purposes of a TEC Deal which includes an Upfront Charge, but not a Deferred Charge, NBN Co's Commencement Ongoing
Upfront Charges will be the aggregate amount comprising the following costs: Date
|
estimated build cost of undertaking the Build Activities calculated by the Common Capital Cost Method; ‘
and |
« the program management resources offered to an end user of the Deal (if any). ‘
‘ |
18 For the purposes of a TEC Deal which includes a Deferred Charge, NBN Ca's Deferred Charges will be the 31 October 2019 Ongoing

raggregate amount comprising the following costs:

estimated build cost of undertaking the Build Activities calculated by the Common Build Costs Method;
plus the following costs:

the program management resources offered to an end user (if any);

——a

« theincremental operational costs of supplying the WBA services, using the same standard costs; and
» a standardised rate across all Deals and all access seekers for the cosl of funding the above.

The amount of the Deferred Charge payable at the payment dates will be reduced by the Revenue Credit
Amount (which is the WBA revenue for specified services on the new technology at the Build Sites).

INBN Co will offer a Deferred Charge where it encompasses features no less favourable than:

o a Deal term of 5 years (which may be rolled over at the election of the access seeker as described
below), although an access seeker may, at its election, pay back the Deferred Charge earlier than 5 years
(whether through an offset of the Revenue Credit Amount or payment of instalment(s)), in which case the
agreement terminates at that time (if there is a variation to an existing Deal Module, the term of the varied
Deal Module will remain the same as the original term in the original Deal Module);

' in relation to the payment of the Deferred Charge:




NBN Co Action Implementation Performance period

date

— afixed 40% of the Deferred Charge less the Revenue Credit Amount will be payable by the access
seeker at the end of 3 years; and

| — the remaining fixed 60% of the Deferred Charge will be payable by the access seeker at the end of the
| term less the Revenue Credit Amount (excluding any revenue credited from the year 3 offset); and

= an ability for the access seeker to elect to roll-over at the end of the 5 year Deal term for the pericd
specified by NBN Co (which will be up to 12 months) if the Revenue Credit amount has not fully offset the
Deferred Charges.

INBN Co will calculate the forecast revenue based on the products that the access seeker states that it

intends to order at the Deal sites using the new technology during the term (i.e. the Revenue Credit Amount).
INBN Co will assume that revenue commences 60 calendar days following the target build completion date. If ‘
the forecast revenue would not pay back the Deferred Charge over the Deal term, then NBN Co will require
the access seeker to pay an Upfront Charge for the shortfall and a Deferred Charge will be offered for the |
balance of the costs. |

ctivities, the Upfront Charge in this case will only include the portion of the capital cost that is not deferred.
e project management resources (if any) will be included in the Deferred Charge calculation. The Deferred
ECharge calculation will be calculated in accordance with the principles in this item 1.8, less the build cost
component that is being paid upfront.

hﬁhare NBN Co uses the Common Build Cost Method to estimate the capital cost of undertaking Build

NBN Co is permitted to honour, and execute a Deal Module, for any letters of offers or proposed Deal
Modules that are based on NBN Co’s business rules in place before implementing the above.

1.9. NBN Co will: 31 October 2019 Ongoing
« develop & standard Churn Allowance provision that is available for all Deferred Charge Deals;

« publish a full description of the Churn Allowance provision in the BSM Deals Manual (referred to in Item
3.1 below); and

« ensure that, at the request of an access seeker, a Chum Allowance will be included in a Deal Module for
Deals involving a Deferred Charge.




1.10.

NBN Co Action

If an access seeker requests the inclusion of a Churn Allowance as part of any prospective Deferred Charge
|Deal, then:

= NBN Co will calculate the number of “Churn Premises” by applying a flat 3% to the number of Build Sites

| in the Deal Module (noting that Churn Premises need to be a whole number and if a flat 3% of the number
| of Build Sites does not result in a whole number, the number of Churn Premises will be rounded down to

1 the nearest whole number of Build Siles that is less than a flat 3% of the number of Deal Sites in the Deal
Module);

» during the term of the deal, the access seeker may request that NBN Co perform a technology change at
additional end users’ premises, up to the pre-calculated number of Churn Premises; and

« NBN Co's cost for performing the technology change at the Churn Premises will be recovered by NBN Co
adding an amount to the Deferred Charge. That amount will be calculated by multiplying up to 3% (which
must correspond to the number of whole Chum Premises) by the sum of the proposed Deferred Charges
plus (if any) the Upfront Charges for the Build Sites excluding the Churn Premises (or by another
Common Build Cost Method used by NBN Co provided that it is applied in a nen-discriminatory manner to
all access seekers). This is equivalent lo an up to 3% increase in what the Deferred Charges would have
been without the Churn Allowance.

This obligation does not prevent NBN Co from identifying particular kinds of sites at which a Churn Allowance
cannot be offered (e.g. a site in the fixed wireless or satellite footprinl, which would be significantly more
‘expensive to build than the average for the deal) provided that all access seekers are treated in a non-
discriminatory manner in the application of that exclusion.

Implementation
date

Within 10
business days of
the
Commencement
Date

Performance period

Ongeing

;NBN Co will write to all access seekers that have a Deal Module executed between 5§ November 2018 and 5
‘September 2018 (inclusive) and have not previously been offered a Churn Allowance or cancellation
titcwance for that Deal Module(s) (Eligible Access Seekers) to offer each Eligible Access Seeker an

pportunity to amend its Deal Module(s) entered into between 5 November 2018 and 5 September 2019
(inclusive) to add the below churn and cancellation allowance provision, which will be based on NBN Co’s
lbusiness rules in place as at 27 February 2019 as described below, regardless of the number of sites in the
|Dea| Module (noting that Churn Premises need to be a whole number).

As at 27 February 2019, NBN Co had an allowance of 3% per annum for relocation and 7% per annum for
cancellation. It will be offered to Eligible Access Seekers in accordance with the following (which excludes
any historic requirement for & minimum number of sites):

Within 10
business days of
the
Commencement
Date

N/A




NBEN Co Action

= Use the total build costs for the premises in the Deal Module calculated at the time of entering into the
Deal Module.

= Add 3% for each year of the Deal Module term to the total build costs te arrive at the new total build costs
(the 7% for cancellaticn does not need tc be added to the total build costs because no new sites are
added and built to as part of the cancellation right}.

- If the Deferred Charges from the Deal Module are greater than the new total build costs, then NBN Co will
offer the Churn Allowance and leave the Deferred Charges unchanged.

If the Deferred Charges from the Deal Module are less than the new total build costs, then the Chumn
Allowance will only be offered if the access seeker agrees to an increase in the Deferred Charges to cover
the amount of the shortfall between the Deferred Charges from the Deal Module and the new total build
costs.

Implementation
date

Performance period

i insperant £

*

2.1,

Immediacy of change notification: Subject to Item 3.3, if NBN Co varies a Standard Deal Construct by
either offering a variation to an access seeker or agreeing tc a variation with an access seeker, NBN Co will
notify all other access seekers of the availability of the variation in writing within 10 business days. A variation
fto a Standard Deal Construct may include both rights and obiigations of NBN Co and an access seeker. NBN
Co will make the variation available to all access seekers on a prospective basis on the date that NBN Co
provides notice of the variation. Throughout the Undertaking and attachments, ‘prospective basis’ means that
NBN Co is not required to recpen previously executed deals.

Commencement
Date

Ongoing

2.2,

Expiry of offers: All non-binding indicative offers given by NBN Co to an access seeker will expire on the
later of:

« 60 business days after the offer is provided by NBN Ca to the access seeker; and
« the end customer's tender close date (if known and applicable).

\Within 5 Business
Days of the
Commencement
Date

Ongoing




NBN Co Action

For Deal Modules offered by NBN Co to an access seeker, the Deal Module will expire 30 days after itis
offered by NBN Co to the access seeker (unless the access seeker requests a shorter expiry date).

Prior to executing a Deal Module, NBN Co may amend any proposed Deal Module or non-binding indicative
offer made to the access seeker due to:

NBN Co ascertaining that the actual cost to undertake the build activity is different lo its previous estimate
of the cost of the build activity;

'« NBN Co discovers an error or mistake in the Deal Module or letter; or
!- a change in the access seeker's requirements.

\Any such withdrawal would occur in the same way for all impacted access seekers. By way of example, if
INBN Co amends the cost estimate for undertaking the Build Activities at particular premises, NBN Co would
:advise all access seekers which have a valid offer covering those particular premises based on the old cosl
estimate that it needs to be revised on a sel date (i.e. the effective date of the new cost estimate) and provide
the new cost estimate on that date to all access seekers as part of a new non-binding indicative offer.

Implementation

date

Performance period

Informational equivalence

£

3.1,

NBN Co will develop a document called the BSM Deals Manual and ensure that all access seekers that:
= have signed the TEC, Enterprise Ethernet Build Contract, or the nbn Select Build Contract; or

|« have requested, in writing, a copy of any of those contracts,

|

and have not requested that they be removed from this distribution list (List of Access Seekers), have non-
discriminatory access to the BSM Deals Manual.

NBN Co will write to all access seekers thal have executed a WBA, or subsequently execute a WBA, offering
them an opportunity to be added to the List of Access Seekers if they are not on the list already.

‘Ll'he BSM Deals Manual will contain:

Within 5 Business
Days of the
Commencement
Date

Ongoing

18



NBN Co Action Implementation Performance period

date

+ details of all Standard Deal Constructs, including any eligibility criteria which might apply to the availability
of any Standard Deal Construct and any information that must be provided by the access seeker to NBN
Co;

+ 3 description of the Common Build Cost Methed for the calculation of the Upfront Charge and Deferred
Charge;

« the methodelogy and principles for the availability of a Chum Allowance, including NBN Co's right to reject
an access seeker's request to add a churn site which is currently under review by NBN Co;

« adescription of the Common Build Cost Method for the calculation of upfront build charges under the nbn
Select Build Contract and the Enterprise Ethernet Build Contract;

« the process that NBN Co will follow when entering into new Deal Modules;

« NBN Co's process for notifying access seekers as new offers are made by NBN Co and advising access }
seekers of any new deal constructs; and |

+ NBN Co’s process for amending the BSM Deals Manual and notifying access seekers specified on the
List of Access Seekers of any amendments.

3.2 NBN Co will notify all access seekers specified on the List of Access Seekers of any amendments made by [Within 5 Business Ongoing
NBN Co to the BSM Deals Manual within 10 business days of the making of any amendment. Days of the |
Ali amendments to the BSM Deals Manual will apply cn a prospective basis effective from the date the notice Commg;zement [
is sent. |
|
33 If: \Within 5 Business | Ongoing
; ; ; P ; Days of the | ‘
« NBN Co varies a Standard Deal Construct by either offering a variation to an access seeker or agreeing Commencemedit | |
to a variation with an access seeker; and Date | |
‘ {

« NBN Co is aware another access seeker is participating in the same competitive tender process as the
access seeker that was offered or agreed to the variation, and the access seeker has engaged NBN Co in |
relation to its tender response,

19



NBN Co Action

Implementation
date

Performance period

NBN Co will notify that other access seeker within 2 business days of the variation, and the variation will
apply on a prospective basis effective from the date the notice is sent.

3.4 NBN Co will make available on NBN Ca's public website a copy of the current standard version of the Within 5 Business Ongoing
following contractual terms: Days of the
. Com
« the Technology Extension Contract; m;::;emem
« the Deal Module;
« the Enterprise Ethernet Build Contract; and |
«+ the nbn Select Build Contract. |
If NBN Co makes an amendment to such standard versions of the above contractual terms, NBN Co will |
Fupload an updated version of such standard versions of the contractual terms to its public website within 15
business days of that amendment occurring. [
|
13.5. INBN Co will, every three calendar months, send te all access seekers specified on the List of Access 31 January 2020 Ongoing on a quarterly
Seekers a bulletin that details any amendments that have been made in the preceding 3 manths to any for first bulletin basis
‘Standard Deal Construct, the Technology Extension Contract, Deal Module, Enterprise Ethernet Build
Contract or nbn Select Build Contract, any further or replacement contractual arrangement, or to the BSM
Deals Manual.
36 INBN Co will provide to all WBA customers a letter which contains a summary of the key commercial terms of Commencement N/A
} a Network Preference Deal and the eligibility criteria for such a Deal construct. Date
B NBN Co will publish on its website a document setting out the dollar amounts as at the publication date for [Within 5 Business Within 5 Business Days

the Enterprise Ethernet service that will be specified in Price Confirmations issued to WBA customers.
This document can be removed once NBN Co has performed the action set out in Item 3.8.

|

|

Days of the
Commencement
Date

of the Commencement
Date to 31 October 2019
| {or such earlier date that
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NBN Co Action

Implementation
date

Performance period

NBN Co performs the
action in Item 3.8).

38

NBN Co will publish the dollar amounts on offer in the nbn Enterprise Ethernet price list that forms part of the
'WBA standard form of access agreement published on NBN Co's website for each charge currently specified
to be "By Price Confirmation” with the exception of the 0 Mbps OVC bandwidth option as that option is
erroneous and will be deleted from the WBA.

This WBA change will apply to orders placed after the publication date.

The terms of the WBA will otherwise cantinue to apply including the existing WBA change and discount,
credit and rebate processes.

31 October 2019

N/A

38

NBN Co will offer to each WBA customer a contractual variation that, immediately on execution, varies the
Enterprise Etheret Price List in that customer's WBA access agreement so that it specifies a dollar amount
'on offer for each “By Price Confirmation” charge for the Enterprise Ethemnet service with the exception of the
0 Mbps OVC bandwidth option as that option is erroneous and will be deleted from the WBA.

This WBA change will apply to orders placed after the effective date of the contractual variation.

The terms of the WBA will otherwise continue to apply including the existing WBA change and discount,
credit and rebate processes.

Each such contractual variation will lapse after NBN Co has performed the action in Item 3.11 below and that
action beccmes effective.

31 October 2019

N/A

3.10

NBN Co will commence the consultation and change process in accordance with the provisions of the WBA in
relation to the required WBA changes in order to publish dollar amounts on offer for the Enterprise Ethernet
iservice in the Price List in the Enterprise Ethernet Product Module of the WBA where any charges are
currently specified to be “By Price Confirmation” with the exception of the 0 Mbps OVC bandwidth option as
that oplion is erroneous and will be deleted from the WBA.

31 October 2018

N/A
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NBN Co Action

Implementation
date

Performance period

p.1 NBN Co will, following compliance with the WBA consultation process and change provisions under the WBA, 20 December N/A
notify to WBA customers the WBA changes required to publish dollar amounts on offer for the Enterprise 2019
Ethernet service in the Price List in the Enterprise Ethernet Preduct Module of the WBA where any charges
are currently specified to be “By Price Confirmation” with the exception of the 0 Mbps OVC bandwidth option
\as that option is erroneous and will be deleted from the WBA.
i is WBA change will apply to orders placed after the effective date of the WBA change.
The terms of the WBA will otherwise continue to apply including the existing WBA change and discount,
credit and rebate processes.
i
Al e i
F P No circumvention : 1
4.1. INBN Co will not engage in conduct that has the purpose or effect of impeding access seekers from gaining Commencement Ongoing
the benefit of the commitments it is providing in this Undertaking. Date
5. i ': H =
w \
54 INBN Co will appoint a person at a level equivalent to General Manager at NBN Co with suitable qualifications Within 30 Ongoing
}or experience in corporate compliance as a compliance officer (Compliance Officer). The Compliance business days of
(Officer will have respansibility for ensuring the NDO Compliance Program is effectively designed, the
implemented and maintained. The Compliance Officer will provide oversight of all Deals offered by NBN Co’s Commencement
BSM Department, to ensure compliance with the non-discrimination obligations and with the transparency Date
commitments in this undertaking. The Compliance Officer will report directly to the person who is the holder of
the position currently titled Chief Strategy Officer (or equivalent if this title changes) who will have overall
responsibility for NBN Ca's compliance with the NDO Compliance Program.
5.2 NBN Co will establish and maintain a compliance program in relation to compliance with its non- Within 45 Ongoing |

Fiscnminaiion obligations for the supply of Build Activities to access seekers, and the supply of business

business days of
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NBN Co Action

Implementation
date

Performance period

grade services to access seekers, by NBN Ce's BSM Department (as defined in the definition of NDO the
Compliance Program in Attachment C), which is consistent with the undertakings made by NBN Co as Commencement
| specified in this Attachment B. Date J
| |
| ! ‘
5.3. NBN Co will document the NDO Compliance Program and update its NBN Co training and compliance Within 45 Ongoing
materials to reflect the undertakings made by NBN Co as specified in this Attachment B. business days of ‘
y 2 . i - the
NBN Co will ensure that its NDO Compliance Program includes the following: Commencement ‘
« arequirement for all of NBN Co's BSM Department staff to report any NDO Compliance Program related Date |
issues and concemns to the Compliance Officer; |
« aguarantee that whistleblowers with non-discrimination obligation compliance concerns will not be : |
disadvantaged in any way and that their reports will be kept confidential and secure; and | |
« aclear statement that NBN Co will take action internally against any persons who are knowingly or
recklessly concerned in a contravention of the non-discrimination obligations for the supply of Build |
Activities to access seekers, and the supply of business grade services to access seekers, by NBN Co's
BSM Department.
NBN Co will publish on its intranet the NDO training and compliance materials, and any subsequent updates
of such documents.
|
5.4. NBN Co will ensure that all officers, NBN Co BSM staff and any other employee, agent or representative of Within 45 Ongoing on an annual
NBN Co whose duties could result in them being concerned with conduct that may cause NBN Co to business days of basis
‘contravene its non-discrimination obligations for the supply of Build Activities to access seekers, and the the
upply of business grade services to access seekers, by NBN Co's BSM Department will complete NDO Commencement
ompliance training annually. NBN Co must ensure that the training is conducted by a suitably qualified Date |
ompliance or regulatory professional or legal practitioner with expertise in competition law, specifically |
egarding NBN Co's non-discrimination obligations. |
F
5.5, NBN Co will ensure all new officers, NBN Co BSM staff and any other employee, agent or representative of Within 45 Ongoing

NBN Co whose duties could result in them being concerned with conduct that may cause NBN Co to
contravene its non-discrimination obligations for the supply of Build Activities, and the supply of business

business days of
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NEBN Co Action

Implementation
date

Performance period

grade services to access seekers, by NBN Co’s BSM Department complete NDO compliance training as part the
of induction. Commencement
Date
5.6. NBN Co will engage a suitably qualified independent external compliance professional with expertise in By 30 September Ongoing on an annual
competition law (Reviewer), to conduct an annual audit of NBN Co’s compliance with its non-discrimination 2020 for the basis
lobligations, including advising on the continuing effectiveness of the NDO Compliance Program. period from the
The Revi ill qualif ind vondh . e Commencement
e Reviewer will qualify as independent on the basis that they: Date to 30 June ‘
s+ did not design or implement the Compliance Program; 2020. }
|
s are not a present or past staff member or director of NBN Co; and Then by 30 |
. September 2021 |
s has not acted and/or does not act for, and does not consult and has not consulted to, NBN Coin any forthe period 1 |
| competition related matters, other than performing audits under this Undertaking. July 2020 to 30
NBN Co will use its best endeavours to ensure that, for each annual audit, the Reviewer has access to all June 2021 and
irelevant sources of information in NBN Co's possession and control, including: t::z‘ﬂ;'g

« the ability to make enquiries of any officers, employees, representatives and agents of NBN Co;

« documents relating to the NDO Compliance Program for the supply of Build Activities to access seekers,
and the supply of business grade services to access seekers, by NBN Co’s BSM Department, including
all NDO training and compliance materials, complaints, staff training and induction program; and

« any reports made to the Compliance Officer by staff in relation to NDO Compliance Program related
issues and concerns with the NDO Compliance Program.

When undertaking the annual audit, the Reviewer must provide a finding as to whether NBN Co has acted
‘consistently with its non-discrimination obligations and the NDO Compliance Program, and, if not:

» identify all instances of failure to comply; and
» recommendations for rectifying those failures.

NBN Co will act promptly and with due diligence lo address any failures identified by the Reviewer in the
annual audit report.
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NBN Co Action Implementation Performance period
date

6.1. 'NBN Co will keep records of all NDO cempliance training conducted with all officers, NBN Co BSM staff and Within 45 Ongoing
any other employee, agent or representative of NBN Co whose duties could result in them being concerned business days of
with conduct that may cause NBN Co to contravene its non-discrimination obligations for the supply of Build the
iActivities to access seekers, and the supply of business grade services to access seekers, by NBN Co's BSM | Commencement
Department. Date
6.2, NBN Co will provide to the ACCC all documents recording its NDO Compliance Program for the supply of | Within 45 Ongoing
Build Activities to access seekers, and the supply of business grade services to access seekers, by NBN Co's | business days of
BSM Department, and any subsequent updates of such documenis on reasonable request. the
Commencement
Date
6.3. NBN Co will prepare and maintain the list of access seekers (which is defined in row 3.1 above). NBN Co can Commencement Ongoing
| remove an access seeker from the list following the access seeker's written request. Date
6.4. NBN Co will create and maintain an internal central register of all executed Build Deals and Build Deals Commencement Ongoing
offered to access seekers. Access to the central register will be given to all relevant BSM staff to enable staff Date
to have visibility and understand what NBN Co has committed to access seekers historically.
qReEevant BSM staff are staff members who are involved in the development and administration of the offering |
contained in a letter of offer or Deal Module. |
6.5. NBN Co will keep records of all complaints made by access seekers to NBN Co which describe a grievance Commencement Ongoing 1
in relation to NBN Co’s compliance with its non-discrimination obligations for the supply of Build Activities to Date E
access seekers, and the supply of business grade services to access seekers, by NBN Co's BSM j
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NBN Co Action

Department, and will notify the ACCC within 10 business days of receiving such complaint by providing
details of that complaint.

Implementation
date

Performance period

6.6.

‘For each annual audit conducted as per Item 5.6 above, the Reviewer must prepare a report outlining the
findings of the annual audit.

The report will be provided to NBN Co management and Audit and Risk Committee.

\Within 20 business days of NBN Co's management and Audit and Risk Committee receiving that report, NBN
Co must also provide a copy of that report to the ACCC, and, where a failure has been identified by the
Reviewer in the report, NBN Co must inform the ACCC of:

= any steps that it has taken to implement the recommendations made by the Reviewer in that report; or
+ otherwise:

| - outiine the steps that it proposes to take to implement the recommendations of the Reviewer and the
timeframe for implementation to the ACCC; and

— subsequently inform the ACCC once those steps have been implemented.

The first review
will be completed
no later than 30
September 2020
for the period 1
July 2019 to 30
June 2020

Ongoing on an annual
basis
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Attachment C to s. 87B undertaking

Definitions
‘ACCC’ means the Australian Competition and Consumer Commission;

‘Audit and Risk Committee’ means the committee established by the NBN Audit and Risk
Committee Charter issued on 5 February 2019;

‘Board’ means the board of directors appointed to NBN Co’s board pursuant to its
constitution;

‘BSM’ means NBN Co’s business sales and marketing department;

‘BSM Deals Manual’ means the document developed and made available by NBN Co to all
access seekers specified on the List of Access Seekers, which contains the information
included in item 3.1 of Attachment B;

‘Build Activities’ are planning, design and construction activities undertaken by NBN Co to
the premises of either business, enterprise or government end users in order to change the
access technology that NBN Co had originally proposed to use to service that premises and
enable NBN Co to supply access seekers with business grade wholesale services of Traffic
Class 2 over FTTP and Enterprise Ethernet by means of this infrastructure. NBN Co's
Technology Choice Program, including individual premises switch and area switch and NBN
Co’s new developments program are excluded for the purposes of this definition;

‘Build Sites’ means the premises specified in a Deal Module as requiring Build Activities;
‘CCA’ means the Competition and Consumer Act 2010 (Cth);

‘Churn Allowance’ means a contractual term that allows an access seeker that has a
Deferred Charge Deal to relocate Build Sites by cancelling the Build Activities for the Build
Sites and requesting Build Activities for replacement Build Sites without changes to the
charges at the time of the churn up to a pre-agreed limit determined prior to entering the
Deal;

‘Churn Premises’ means the premises included in a Deferred Charge Deal identified by the
access seeker as being subject to a Churn Allowance;

‘Common Build Cost Method' means the method by which NBN Cao estimates the capital
costs of undertaking Build Activities (other than in NBN Co’s fixed wireless or satellite
footprint), such as a distance based cost calculator tool to estimate the capital cost of
undertaking Build Activities, which may include a combination of manual and automated
processes;

‘Compliance Officer means a person at a level equivalent to General Manager at NBN Co
with suitable qualifications or experience in corporate compliance as a compliance officer
appointed by NBN Co;

‘Deal Module’ means a contract issued by NBN Co and accepted by the relevant party to an
executed Technology Extension Contract, which specifies the terms governing the Deal
between the relevant party to that Technology Extension Contract and NBN Co;

‘Deal’ means a Deal Module between NBN Co and an access seeker governing the Build
Activities to be made available to that access seeker by NBN Co at specified end user
premises agreed between the parties;

‘Deferred Charge Deal’ means a Deal that includes a Deferred Charge;

‘Deferred Charge’ means a contractual term for the payment of charges for Build Activities
for FTTP or Enterprise Ethernet upgrades at specified end user premises where the
payment of charges is made after the completion of work in accordance with a schedule of
instalments;

‘Eligible Access Seekers’ means all access seekers that have a Deal Module executed
between 5 November 2018 and 5 September 2019 (inclusive) and who have not previously
been offered a Churn Allowance for that Deal Module(s);
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‘Enterprise Ethernet Build Contract’ means a standard form agreement provided by NBN Co
to an access seeker for Build Activities for Enterprise Ethernet;

‘Enterprise Ethernet Portal’ means the service portal which enables access seekers and
NBN Co to perform supported business transactions for Enterprise Ethernet over the
internet using a web-based portal provided by NBN Co;

‘Enterprise Ethernet’ means the product described in the Enterprise Ethernet Product
Module of the Wholesale Broadband Agreement published on NBN Co's website;

‘FTTP’ means fibre-to-the-premises access technology;
‘List of Access Seekers' means a list of all access seekers that:

(a) have signed the TEC, Enterprise Ethernet Build Contract, or the nbn Select Build
Contract;

(b) have requested, in writing, a copy of any of those contracts; or

(c) have executed a WBA and have requested to be added to the list pursuant to row
3.1 of Attachment B,

and have not requested that they be removed from the list;
‘NBN Co’ means NBN Co Limited ACN 136 533 741;

‘nbn Select Build Contract' means a standard agreement provided by NBN Co to an access
seeker for the purpose of governing any Build Activities ordered through the NBN Select
Portal;

‘nbn Select Portal’ means the service portal which will enable access seekers and NBN Co
to perform supported business transactions related to requests to change access
technology at a premises to FTTP technology using a web-based portal provided by NBN
Co;

‘NBN' means the National Broadband Network;

‘NDO Compliance Program’ means the compliance program that NBN Co commits to
establish and maintain in relation to compliance with its non-discrimination obligations for
the supply of Build Activities to access seekers, and the supply of business grade services
to access seekers, by NBN Co’s BSM Department;

‘Network Preference Deal' means a Deferred Charge Deal that includes the payment of
Network Preference Payments by NBN Co to an access seeker where that access seeker
commits to on-demand technology upgrades and preferences the NBN for the supply of all
fixed line services subject to certain exceptions;

‘Network Preference Payments’ means the incentive payments paid by NBN Co to an
access seeker pursuant to a contractual term agreed between NBN Co and that access
seeker under a Network Preference Deal;

‘Revenue Credit Amount’ means the WBA revenue for specified services at end user
premises using the new technology agreed between the parties to a Deferred Charge Deal;

‘Reviewer’ means a suitably qualified external compliance professional with expertise in
competition law, and who:

(a) did not design or implement the NDO Compliance Program;
(b) is not a present or past staff member or director of NBN Co; and

(c) has not acted or does not act for, and does not consult and has not consulted to,
NBN Co in any competition related matters, other than performing audits under this
Undertaking;

‘Standard Deal Constructs’ means the standard deal constructs for each of the Deferred
Charge Deal (which may include a partial Upfront Charge), Upfront Charge Deal, and
Network Preference Deal,
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‘Technology Extension Contract’ means a master agreement under which NBN Co and an
access seeker can agree the terms of a Deal Module relating to the supply of Build Activities
by NBN Co;

‘Undertaking’ means the section 87B undertaking given by NBN Co to the ACCC in this
document, including Attachments A and B to the section 87B undertaking;

‘Upfront Charge Deal' means a Deal that includes an Upfront Charge and does not involve
any Deferred Charges;

‘Upfront Charge’ means a contractual term for the payment of charges for Build Activities for
FTTP upgrades at specified end user premises where the payment of charges is made prior
to completion of works under a Deal Module;

‘WBA' means the wholesale broadband agreement, which is a standard access agreement
published by NBN Co for the purposes of Part XIC of the CCA.
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