COMPETITION AND CONSUMER ACT 2010
Undertaking to the Australian Competition and Consumer Commission given for the purposes of
section 87B
by
Electronics Boutique Australia Pty Limited
ACN 077 681 442
Persons giving this undertaking
1.

This undertaking is given to the Australian Competition and Consumer Commission (ACCC)
by Electronics Boutique Australia Pty Limited (ACN 077 681 442) (EB Games) of 25
Backhouse Place, Tradecoast Cn, Eagle Farm, Queensland 4009 for the purposes of section
87B of the Competition and Consumer Act 2010 (Cth) (the Act).

Background
2.

EB Games is a physical and online retailer of video and computer games, consoles, and
associated accessories and collectibles.

3.

From 10 June 2018, EB Games made available for sale (including pre-sale), through its retail
stores and its online website at https://www.ebgames.com.au/. an online video game titled
Fallout 76. The Fallout 76 game was available to play from 14 November 2018.

Australian Consumer Law
4.

The Australian Consumer Law (ACL), being Schedule 2 of the Act commenced on
1 January 2011. The ACL contains statutory guarantees in Division 1 of Part 3-2 which
provides consumers with a basic, guaranteed level of protection for goods and services which
they acquire (the statutory consumer guarantees). Consumers who are supplied with goods
or services that fail to meet the statutory consumer guarantees are entitled to certain remedies
under Part 5-4 of the ACL. These statutory consumer guarantees cannot be excluded,
restricted or modified.

5.

Section 18 of the ACL provides that a person must not. in trade or commerce, engage in
conduct that is misleading or deceptive, or is likely to mislead or deceive.

6.

Section 29(1 )(m) of the ACL provides that a person must not, in trade or commerce, in
connection with the supply or possible supply of goods or services, or in connection with the
promotion by any means of the supply or use of goods or services, make a false or misleading
representation concerning the existence, exclusion or effect of any condition, warranty,
guarantee, right or remedy (including a guarantee under Division 1 of Part 3-2 of the ACL).

Conduct of concern
7.

The ACCC has received complaints that EB Games made statements to certain Australian
consumers which were likely to have contravened sections 18 and/or 29(1 )(m) of the ACL. In
particular, the ACCC considers that certain statements made by representatives engaged by or
on behalf of EB Games in response to complaints by customers that the Fallout 76 game they
had purchased from EB Games was faulty were likely to have conveyed false or misleading
representations to the effect that:
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(a)

Australian consumers had no entitlement to any refunds from EB Games for Fallout
76 games when downloadable content (DLC) or 'one use codes’ were redeemed or
used;

(b)

Australian consumers had no entitlement to any refunds from EB Games for Fallout
76 games outside of the EB Games’ ‘7 day satisfaction guarantee’;

(c)

Australian consumers had no entitlement to refunds when the developers or
publishers of the Fallout 76 game were providing patches; and/or

(d)

EB Games had modified or restricted statutory consumer guarantees/warranties in
relation to Fallout 76 games purchased by Australian consumers.

8.

EB Games acknowledges that the conduct outlined in paragraph 7 is likely to have misled
certain Australian consumers about their rights under the ACL in connection with the
statutory' consumer guarantees and is likely to have contravened sections 18 and 29(1 )(m) of
the ACL.

9.

EB Games has agreed to resolve the ACCC's concerns by the provision of this undertaking.

Commencement of undertaking
10.

This Undertaking comes into effect when:
(a)

the Undertaking is executed by EB Games; and

(b)

the ACCC accepts the Undertaking so executed,

(the Commencement Date).
11.

Upon the commencement of this Undertaking, EB Games undertakes to assume the
obligations set out in paragraphs 12 to 15 below.

Undertakings
12.

EB Games undertakes that, for a period of three (3) years commencing on the date of this
Undertaking coming into effect, it will not make any representation to an Australian consumer
in relation to a Fallout 76 game purchased from EB Games that:
(a)

EB Games does not provide refunds for Fallout 76 games when DLC or ‘one use
codes’ were redeemed or used;

(b)

EB Games does not provide refunds for Fallout 76 games when it is outside of EB
Games’ ‘7 day satisfaction guarantee’;

(c)

Australian consumers have no entitlement to refunds when the developers or
publishers of the Fallout 76 game were providing patches; and/or

(d)

EB Games can modify or restrict statutory consumer guarantees/warranties in relation
to Fallout 76 games purchased by Australian consumers.
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Refunds
13.

EB Games undertakes for the purposes of this undertaking, that for each Australian consumer
who had contacted EB Games to request a refund for the Fallout 76 game due to faults during
the period 14 November 2018 to 3 1 October 2019 and were denied a refund, EB Games will
provide a refund to that customer if the customer contacts EB Games and requests a refund
within two months of the Commencement Date. Players who accept refunds will lose their
entitlement to access and play the game.

Consumer Law Compliance Program
14.

EB Games undertakes to, at its own expense:
(a)

within 120 days of the Commencement Date, amend its current Australian Consumer
Law Compliance Program (Compliance Program) in accordance with the
requirements set out in Annexure A, being a program designed to minimise EB
Games’ risk of future contraventions of the ACL;

(b)

maintain and continue to implement the Compliance Program for a period of three (3)
years from the Commencement Date of this Undertaking (the Term); and

(c)

provide a copy of any documents required by the ACCC in accordance with
Annexure A.

Acknowledgments
15.

EB Games acknowledges that:
(a)

the ACCC will make this Undertaking publicly available including by publishing it
on the ACCC's public register of section 87B undertakings on its website;

(b)

the ACCC may, from time to time, make public reference to the Undertaking
including in news media statements and in ACCC publications; and

(c)

this Undertaking in no way derogates from the rights and remedies available to any
other person arising from the alleged conduct.
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Executed by
Electronics Boutique Australia Pty Ltd (ACN 077 681 442) pursuant to section 127(1) of the
Corporations Act 2001 (Cth) by:

....

Signature of Director

Signature of a Direeter/Company Secretary

Stephen Charles Wilson

Fiona Anne-Louise Taylor

Name of Director (print)

Name of a Director/Company Secretary (print)

2/

c2.OcX.CD

Date

Accepted by the Australian Competition and Consumer Commission pursuant to section 87B of the
Competition and Consumer Act 2010 (Cth) on:

1 June 2020
Date

and signed on behalf of the Australian Competition and Consumer Commission by:

Rodney Graham Sims
Chair

1 June 2020
Date
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Annex u re A
CONSUMER LAW COMPLIANCE PROGRAM
Electronics Boutique Australia Pty Ltd (EB Games) will amend its current Consumer Law
Compliance Program (Compliance Program) in order to ensure that the program complies with each
of the following requirements:
Appointments
1.

In March 2020, EB Games appointed a director or a senior manager with suitable qualifications
or experience in corporate compliance to act as a compliance officer with responsibility for
overseeing EB Games consumer law compliance program (the Compliance Officer). EB Games
now agrees to extend the responsibilities of its Compliance Officer to include overseeing
compliance by EB Games with this Undertaking including the implementation of the Compliance
Program in this Annexure A.

2. Within 60 days of the Commencement Date, EB Games will appoint a suitably qualified external
compliance professional with expertise in consumer law (the Compliance Advisor).
Compliance Policy
3. EB Games will, within 90 days of the Commencement Date, issue a policy statement outlining
EB Games' commitment to compliance with the CCA (the Compliance Policy).
4. EB Games will ensure that the Compliance Policy:
4.1.

contains a statement of commitment to compliance with the ACL;

4.2.

contains an outline of how commitment to ACL compliance will be realised within EB
Games;

4.3.

contains a requirement for all staff to report any Compliance Program related issues
and ACL compliance concerns to the Compliance Officer;

4.4.

contains a guarantee that whistleblowers with ACL compliance concerns will not be
prosecuted or disadvantaged in any way and that their reports will be kept confidential
and secure; and

4.5.

contains a clear statement that EB Games will take action internally against any persons
who are knowingly or recklessly concerned in a contravention of the ACL.

Complaints Handling System
5. EB Games has processes to ensure that all relevant staff understand and are trained to act in
accordance with the ACL when handling consumer complaints about compliance with the ACL.
6.

EB Games has taken steps to ensure that staff and customers are made aware of the Complaints
Handling System but will re-assess if any further such steps are reasonably required.
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Whistleblower Protection
7. EB Games will ensure that the Compliance Program continues to include whistleblower
protection mechanisms to protect those coming forward with consumer law complaints.
Staff Training
8.

EB Games enhance its existing consumer law compliance training program as follows:
8.1. Within four months of the Commencement Date, with assistance from the Compliance
Advisor, undertake a review of its existing compliance training materials for all retail,
Customer Service and Social Media staff and ensure it includes training on compliance
with provisions in relation to consumer guarantees, misleading or deceptive conduct
and false or misleading representations in the ACL;
8.2. Ensure that all retail, Customer Service and Social Media staff, being employees of EB
Games whose duties could result in them being concerned with conduct that may
contravene sections 1 8 and 29(1 )(m) of the ACL, undertake further compliance training
on provisions in relation to consumer guarantees, misleading or deceptive conduct and
false or misleading representations in the ACL within four months of the
Commencement Date, and at least once every 12 months from the date they last
completed the training during the Term of this Undertaking.

9.

EB Games must ensure that the materials prepared for the training referred to in paragraph 8.2 are
reviewed by the Compliance Advisor prior to the training being delivered.

10. EB Games will ensure that the Compliance Program continues to include a requirement that
awareness of the provisions of the ACL regarding consumers’ rights and remedies under the
consumer guarantees provisions forms part of the induction of all new employees of EB Games’
retail stores, Customer Service Team and Social Media Department being employees whose
duties could result in them being concerned with conduct that may contravene sections 18 and
29(1 )(m) of the ACL.
Reports to Board/Senior Management
11. EB Games will ensure that the Compliance Officer reports to the Board and/or senior
management annually on the continuing effectiveness of the Compliance Program.
Compliance Review
12. EB Games will, at its own expense, cause an annual review of the Compliance Program (Review)
to be carried out in accordance with each of the following requirements:
12.1. Scope of Review - the Review should be broad and rigorous enough to provide EB
Games and the ACCC with:
12.1.1. a verification that EB Games has in place a Compliance Program that complies
with each of the requirements detailed in paragraphs 1-11 above; and
12.1.2. the Compliance Reports detailed at paragraph 13 below.
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12.2. Independent Reviewer - EB Games will ensure that each Review is carried out by the
Compliance Advisor.
12.3. Evidence - EB Gaines will use its best endeavours to ensure that each Review is
conducted on the basis that the Compliance Advisor has access to all relevant sources
of information in EB Games’ possession or control, including without limitation:
12.3.1. the ability to make enquiries of any officers, employees, representatives and
agents of EB Games;
12.3.2. documents relating to EB Games’ Compliance Program, including documents
relevant to EB Games’ Compliance Policy, Complaints Handling System, Staff
Training and induction program; and
12.3.3. any reports made by the Compliance Officer to the Board or senior
management regarding EB Games’ Compliance Program.
12.4. EB Games will ensure that a Review is completed within one year of this Undertaking
coming into effect, and that a subsequent Review is completed each year thereafter
during the Term.
Compliance Reports
13. EB Games will use its best endeavours to ensure that within 30 days of the completion of a
Review, the Compliance Advisor includes the following findings of the Review in a report
provided to EB Games, (the Compliance Report):
13.1. whether the Compliance Program of EB Games includes all the elements detailed in
paragraphs 1-12 above, and if not, what elements need to be included or further
developed;
13.2. whether the Staff Training and induction is effective and if not. what aspects need to be
further developed;
13.3. whether EB Games’ Complaints Handling System is effective and if not, what aspects
need to be further developed;
13.4. whether EB Games is able to provide confidentiality and security to consumer law
whistleblowers, and whether staff are aware of the whistleblower protection
mechanisms;
13.5. whether there are any material deficiencies in EB Games’ Compliance Program, or
whether there are or have been any instances of material non-compliance with the
Compliance Program, (Material Failure), and if so, recommendations for rectifying
the Material Failure/s1.

Material Failure means a failure, that is non-trivial and which is ongoing or continued for a signi (leant period of time, to.
incorporate a requirement of the Undertaking in the design of the Compliance Program, for example if the Complaints Handling
System did not provide any mechanism for responding to complaints: or
comply with a fundamental obligation in the implementation of the Compliance Program, for example, if no Staff Training has
been conducted within the Annual Review period.
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EB Games’ response to Compliance Reports
14. EB Games will ensure that the Compliance Officer, within 14 days of receiving the Compliance
Report:
14.1. provides the Compliance Report to the Board or relevant governing body;
14.2. where a Material Failure has been identified by the Compliance Advisor in the
Compliance Report, provides a report to the Board or relevant governing body
identifying how EB Games can implement any recommendations made by the
Compliance Advisor in the Compliance Report to rectify the Material Failure.
15. EB Games will implement promptly and with due diligence any recommendations made by the
Compliance Advisor in the Compliance Report to address a Material Failure.
Provision of Compliance Program documents to the ACCC
16. EB Games will maintain a record of and store all documents relating to and constituting the
Compliance Program for a period not less than 5 years from the Commencement Date.
17. If requested by the ACCC during the period of 5 years following the Undertaking coming into
effect, EB Games will, at its own expense, cause to be produced and provided to the ACCC
copies of all documents constituting the Compliance Program, including:
17.1. the Compliance Policy;
17.2. an outline of the Complaints Handling System;
17.3. Staff Training materials and induction materials;
17.4. all Compliance Reports that have been completed at the time of the request;
17.5. copies of the reports to the Board and/or senior management referred to in paragraph
11, paragraph 13 and paragraph 14.
ACCC Recommendations
18. EB Games will implement promptly and with due diligence any recommendations that the ACCC
may make that are reasonably necessary to ensure that EB Games maintains and continues to
implement the Compliance Program in accordance with the requirements of this Undertaking.

