
C0MPETITION AND CONSVMER ACl'2010

Undertaking to the Australian Competition and Consumer Commission (ACCC) given
for

the purposes of section 878 of the Competition and Consumer Act 2010 (A,ct)

by, '

Prime'Fuel Distributors Pty Ltd
' ACN 090 703 361

Persons giving this Undertaking

1. This Undertaking is given to the ACCC by:.

(a) Prime.Fuel Distributors Pty Ltd ACN 090 703 361 (Prime)
trading as Speedway Mt Pritchard (Speedway Mt
Pritchard) of 348 Ellzabeth Drive, Mt Pritchard, NSW
2170 and Speedway Meadows (Speedway Meadows) of
365 Elizabeth Drive, Mt Pritchard, NSW 2170

for the purposes of section 878 of the Act.
,'

Background

2. Prime owns and operates two service stations: Speedway Mt Pritchard
and Speedway Meadows. Prime has two directors, Mr Elia El-Khoury
and Mr Jamil El-Khoury. ryIr Jamil El-'Khoury is the on-site day-to-day
manager of Speedway Mt Pritchard and Speedway Meadows. Mr Elia
El-Khoury is associated with several other service stations.

3. It is alleged that in the period Ëetween approximately 1 May 2010 and
30 October 20t0,, Speedway Mt Pritchård ¿rnd Speedway Meadows
promoted and advertised, on billboard signtige outside each service
station and on the relevant petrol bowsers at each service station, that the
fuel labelled "Unleaded" and the fuel labelled "Unleaded 95" or "[E10]
Unleaded 95" were diffeïent fue1s with dilÏerent compositions and
characteristics, when in fact they were the same fuel with the same
compositions and characteristics, particuJarly in relation to ethanol
content and octane rating.

4. At Speedway Mt þrit"h*d, the fuel labelled "Unleaded" and the fue1

labelled "Unleaded 95" or "[E10].Unleaded 95" was dispensed from
sepa¡ate bowsers, but supplied througtr.the same underground fuel tank.
At Speedway Meadows, .the fuel labelled "Unleaded" and the fuel
labelled "Unleaded 95" or "[810] Unleaded 95", though dispensed from
separate bowsers and separate'underground fuel tarks, was in fact the
same fuel.



5. Consequently, Prime sold and promoted the same fuel to customers and
potential customers at both Speedway Mt Pritchard and Speedway
Meadows as two different fuels at two different price points.

6. The Fuel Standard (Petrol) Determination 2001 (CtÐ (FSPD) sets the
minimum standards for unleaded, premium unleaded and lead
replacement petrol. Section 3 Itèm 6A of the FSPD states that all grades
of fuel may contain a maximum of 10% ethanol on a volume by volume
ratio. The Fuel Quality Inþrmation Standard (Ethanol) Determination
2003 (Cth) (FQISD) prescribes that all serwice stations dispensing
ethanol blend fuel, in circumstances where the ethanol content of the
fuel is greater than lo/o, must clearly label any petrol pump with a
statement that the ethanol blend may contain up to 10% ethanol.

7. Under the FSPD and FQISD, service stations can technically promote
and supply similar,or iclentical fuel products, provided such products are
clearly iabelled and displayed. The ACCC's concern with the practise of
selling the same fuel labelled as different fuel products at different price
points is that it has the potential to. mislead or deceive consumers,
notwithstanding the disclosure requirement¡; under the FSPD and
FQISD.

Conduct of Concern

8. The ACCC has conducted an investigation in relation to Speedway Mt
Pritchard and Speedway Meadows and fo.rmed the view that by
engaging in the conduct and representations referred to in paragraph i
and 4 above, Prime is likely to have cdntravened ss 52, 53(a) and 55 of
the Trade Practices Act 1974 (CtÐ (TPA) (now equivalent to ss 18,
29(a) and 33 of the Australian Consumer Law being Schedule 2 of the
Act) by: , 

,

(a) engaging in conduct that.was misleading or deceptive or
likely to mislead or dec.eive;

(b) falsely representing that the fuels had different
compositions and characteristics ; and

(c) engaging in conduct that was liable to mislead the public as

to the nature, char4cteristics, ànd suitability for purpose of
the fuels.

9. Prime acknowledges and admits that some consumers may have been
mislead by the representation, ,od conduct referred to in paragraph 3

above, Prime admits that its conduct is'likely to have contravened ss 52,
53(a) and 55 of the TPA as outlined in paragraph 8.



10, In response to concerns raised by the ACCC, Prime has since November
2010, cooperated in resolving this matter and has taken the following
steps:

(a) immediately withdrawn from promotion and sale the
"Unleaded 95" and "[ElQ] Unle,aded 95" fuel from the
Speedway Mt Pritchard and Speedway Meadows service
stations; and

(b) corrected the signage on toth billboard signage and petrol
bowsers to reflect this change.

1 l. Prime wishes to responsibly address the coircems outline in Paragraph 8
above by offering this Undertaking to the ACCC under s 878 of the Act.
The undertakings aire set out inparagraphs 14 to 19 below.

C ornmencement of Undertaking

12. This Undertaking comes into effect *h.n,

(a) the Undertaking is.executed by Pdme; and

(b) the ACCC accepts the Undertaking so executed.

13. Upon the coinmencement of this'Undertaking, Prime undertakes to
assume the obligations set out in paragraphs 14 to 17 below.

Undertaking

14. Prime undertakes for the purpose of s 878 of'the Act, that it will not,
from the date on which this Undertaking comes into effect, engage in the
promotion and sale of different fuels (including the fuels labelled
"Unleaded" and "Unleaded 95" or Í'[El0] Unleaded 95"), at Speedway
Mt Pritchard, speedway Meadows or aly other service station owned or
operated by the company,.when in fact those different fuels promoted
and sold to customers are the same fuel.

15. Prime undertakes for the purposes of s 878 of the Act that it will, at its
own expense within 21 days of fhe date of this undertaking coming into
effect, implement a Trade Practices Comflianr:e Program in accordance
with the requirements set out in Annexure A for the directors and
employees identified in Annexurtj A, being a program designed to
minimise Prime's risk of future contraVentions of ss 18, 29(a) and 33 of
lhe Australian Consumer Løw being Schedule 2 of the Act and to ensure
its awareness of its responsibilities and obli¡¡ations in relation to the
requirements of ss 18, 29(a) and'33 of the Australian Consumer Law
being Schedule 2 of the Act.



t6 Prime undertakes that it will, at its own expense, within 28 days of this
Undertaking coming into effect,'cause to be published a Corrective
Notice in the form and terms'of Annexure B, subject only to such
variations as mây be agreed by the ACCC in writing. Such notice will
be:

(a) published in the following major and local daily
newspapers

i. The Daily Telegraph;

ii. The Fairfield Advance;.

iii. rn. rrrr.*ool Lçader;

of a size not less than 12bm by 10cm;

displayed the body of the text in minimum 9 point font
with the heading in bold to be at least 2 point font size
larger than the bddy of the text;

(d) pr'rbilstr.d in the first 5 pages oll the general news section' 
of each newspaper; and

(e) be published once ln 
"a"tr 

of ther relevant newspapers.

Prime undertakes that it will, frôm the date on which this Undertaking
comes into effect, cause to be {isplayed, and oontinued to be displayed
for a period of 3 months, a poster contai4ing the information contained
in Annexure B. This poster will: '

(a) be at least A3 in size (420mm x29¡7mm);

(b) be displayed in the front window of both Speedway Mt
Pritchard and Speedway Meadows;

(c) be displayed on thewall behind the service counters of both
Speed¡vay Mt Pritchard and Speedway Meadows; and

(d) b'e displayed at every'petrol borvsers where "Unleaded",
"Unleaded 95" or "[E10] Unleaded 95" fuel has been or is
being sold.

This Undertaking will be effective for a periorl of three years following
the date it comes into effect,

o)

(c)

I7

18.



Definitions

19. For the purpose otitris Undertaking:

r'[8L0] Unleaded 95" megns a pi:trol product containing a

minimum RON of 95, and ethanol content of I0%
consistent with the Fuel.Standard (Petrol) Determination
2001 (Cth) and thê Fuel Quality Information Standard
(Ethanol) D eterminstion 2 00 3 (CtÐ;

"Unlebded" means a petrol product containing a minimum
RON of 91 and having compone,nts outlined in the Fuel
Standard (Petrol) Deterrninatíon 200 1 (Cth); and

'úUnleaded 95" or "lremium Unleaded" means a petrol
product containing.a minimum RON of 95 and havíng
components outlined in the Fuel Standørd (Petrol)
Determination 200 I (Cth).

Acknowledgments

20. Prime acknowledges that:

the ACCC will make this Undertaking publicly available
including by publishing it on the ACCC's public register of
s 878 undertakings,on its webs'ite;

the ACCC will, at its absolute dis,:retion, from time to time
rnake public referencg to this lJndertaking including in
news media statements and in ACCC publications; and

(c) this Undertakiirg in no way derogates from the rights and
remedies available .to any other person arising from the
alleged conduct.

(a)

(b)

(c)

(a)

(b)



Executed by

Prime Fuel Distributors Pty Ltd ACN 090.703
Corparations Act 2001,

rhis..., 
{.*/. 

,....duy of March 2011

Mr Jamil El-Khoury

rhis,....1..1,/.,..,.day of March 20 1 1

ACCEPTED BY TIIE AUSTRATIAN CO;PETITION AND CONSUMER
COMMISSION PURSUANT TO SECTION 878 OF THE COMPETITION AND

Graeme Julian Samuel
Chairman

CONS

I

This.... ..day of March 2011



ANNEXUR.E;

TRADE PRACTICES COMPLIANCE PROGRAM

Prime Fuel Distributors Pty fta 1l.i*.) undertakes to the Australian Competition and
Consumer Commission (ACCC), for the purposes of s 878 of the Competition and
Consumer Act 2010 (Act) that Prime will implement a Trade Practices Compliance
Program covering sections 18, 29(1)(a) and 33 of the Australian Consumer Lawbeing
Schedule 2 of the Act in accordance with the requirement¡¡ set out below and will
maintain and continue to implement the Trade Practices Compliance Program for a
period of three years from the date of this undertaking coming into effect.

1. Appointments

1 .1 , Within one month of the date of the Undprtaking coming into effect Prime will
appoint a Director or a Senior Manager of the business to be responsible for the
development, implementation and maintenance. of the compliance program
(the Compliance Officer).

2. Training

2.1. Prime will ensure that, within three months of the Undertaking coming into
effect, and thereafter at least ottce a year for a pt:riod of three years, the
directors and any managers employed by Prime will attend practical trade
practices training focusing on sections 18,29(1)(a) and 33 of the Australian
Consumer Lawbeing Schedule 2 of the Act.

2.2. Pnme shall ensure that the training is administerecl by a suitably qualified
compliance professional or legal practitioner with expertise in trade practices
1aw;

2.3. Prime, within 14 dajrs of completion of training, will provide the Commission
with a written statement from the compliance.professional or legal practitioner
confirming the completion of the haining conducted in accordance with 2.1
and2.2 above.



3, Compliance Manual

Prime will:

3,1, develop a trade p.u"ti.., compliance manual, which includes procedures for
recording, storing and responcling to trade practice complaints within 3 months
of the Undertaking coming into effect;

3,2. implement the trade practices còmpliance manual, which is to include the
requirement that every director and manager of Prime read the trade practices
compliance manual; and

3.3. provide the Commission with a copy <if the trade practices compliance manual
within 3 months of the Undertaking coming into êffect.

4. R.eview

Prime shall, at its own expense, cause an anhual review of the Compliance Program
elements (the Review) to be carried out il ¿i.ccordande with each of the following
requirements:

4.1. Scope of the Review - the Prime shall ensure that the Review is broad and
rigorous enough to:

4,LL provide Prirne and the Commission with a supportable verification that
Prime has in place a compliance Program that complies with the
requirønents of the Undertaking and is:suitable for the size and structure
of Prime;

4.1.2. provide the Review Report and opinions detailed at point 5,2 below, if
necessafy.

4.2. Independence of Revierryer - Prime ,hull ,nrrr., that the Review is carried out
by a suitably qualified, independent compliance prof'essional with expertise in
trade practices 1aw (the Reviewer). The Reviewer will qualify as independent
on the basis that he or she:

4,2.1. did not design or implement the Compliance Prrogram;

t'

4.2.2. is not a present or þast staff member or.director of Prime;



4.2.3. has not acted and does not act'for Prime in any trade practices related
matters; .

4,2,4. has not and does not act for or consult to Prime or provide other services
on trade practices related matters other than Compliance Program
reviewing; and

4,2,5. has no significant shareholding or other interests in prime.

4.3. Evidence - Prime shall use its best errdeavors to ensrre that the Review is able
to be conducted on the basis that the Reviewer has access to all relevant
sources of information in Prime's possession or control, including without
limitation:

4.3.1, enquiries of any ernployees, ,eprer"ntativês, agents and stakeholders of
Prime; and

4,3.2. documents created by Prime's consultants, legal practitioners (except
any documents subject to legal professional privilege) and accountants
for use in Prime's Compliance program.

4.4. Prime shall ensure that the first Review is ccimpleted within one year and one
month of this Undertaking coming into effect and thal each subsequent Review
is completed within one year thereaftsr.

5. Reporting

,'
5'1' Prime shall use its best endeavours to ensure that the Reviewer sets out the

findings of the Review ih a compliance program Review Report, which will
provide particular and specific informatio.n regardin¡5 the scope of the Review
and the effectiveness of the Compliance program including:

5. 1 . 1 . details of the evidence gathered and eiamined during the Review;

5.1.2. the name and ¡eievant experience of the person appointed as
Compliance Officer;

5.1.3. the Reviewer's opinion on whether Prime has in place effective staff
programs that comply with the req.uirements of the Undertaking; and



5.1.4. actions ,""o--.rrded by the Reviewer to ensure
effectiveness of Prime' s Compliance pro gram.

the continuing

5.2. Prime shall use its best endeavours to ensure that each
Review Report is completed and provided to Prirne
completion of the Review.

Compliance Program
within one month of

5.3, Prime will cause the Compliance Progra.m Review Report to be provided to
the ACCC within 14 days of its receipt from the Reviewer.

5.4. Prime shall implement promptly and with due diligerrce any recommendations
made by the Reviewer or required by the ACCC that are reasonably necessary
to ensure that Prime maintains and'continues to develop the Compliance
Program elements in accordance with the requiremenls of this Undertaking.

6. If requested by the Commission Frime shatt, at its own expense, provide copies of
documents and information in respect of matters which are the subject of the
Compliance Program.

7 ' In the event the Commission has sufficient reason to suspect that the Compliance
Program is not being implemènted effectively, Prime shall, at its own expense and
if requested by the Commission, cause an interim or additional Review to be
conducted and cause the resulting Trade Practices Corrrpliance Program Review
Report to be provided to the Commission,

10



, ANNEXURE B

' 
CORRECTTVE NOTICE

The ACCC has raised concerns with Prirne puel Distributors Pty Ltd (Prime), trading
as Speedway Mt Pritchard and Speedway Meadows.

From about the I May 20i0 to 31'October ZOtO, Sp.rdway lvlt Pritchard and Speedway
Meadows service stations promoted and sold tþe fuel labelled as "Unleaded" and
"unieaded 95" or "[E10] unleaded 95" as two different peû:ol products, when in fact
they were the same fuel.

Consequently, the same fuel was sold and'promoted to customers and potential
customers of Speedway Mt Pritchard and Speedway Meadows as two different fuels at
two different price points. This effectively meant that consumers may have paid a
highff price for an equivalent petrol product,

The ACCC considers that by engaging in this conduct, Prime has misled and deceived
some consumers in contravention of ss 52, 53(a) and 55 of the Trade Practices Act
1974 (Cth) (Act).

In response to the ACCC's concerns, Prime has cooperated with the ACCC and taken
steps to address its concerns. Prime has admitted that their conduct may have misled
some consumers in contravention of the Act.

Please direct all inquiries to the manager:

. Speedway Mt Pritchard, located at 348 Elizabeth Drivo, Mt Pritchard, NSW;

' Speedway Meadows, locaied at365Elizabeth Drive, Mt Pritchard, NSW.

Prime has ageed with the ACCC to place this correptive nol.ice. This Notice has been
paid for by Prime, and placed in compliance with an Undertaking given to the ACCC
by Prime.

For more information about the ACCC, see wunv.ðtccc.goy.au or call 1300-302-502
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