
TR,ADE PRACTICES ACT 1974

Undertaking to the Australian Competition and Consumer Commission given for
the purposes ofsection 878

by

National Foods Limited

ACN 004 486 631

Persons giving this undertaking

l) This Undertaking is given to the Australian Competition and Consumer
Commission (the ACCC) by National Foods Limited (ACN 004 486 631)
(National Foods) of Level 7, 68 York Street, Sydney, NSW 2000 for the
purposes of section 878 of the Trade Practices Act 1974 (the Act).

Background

2) From at least 2005, National Foods has, in trade or commerce, carried on the
business of supplying goods to persons in Australia, including a variety of fruit
juice products under brand names including "Berri" and "Daily Juice
Company".

Berri Australian Fresh Juíce

3) Since at least 2005 until the date of this Undertaking, National Foods has

supplied to retail outlets fruit juice products (refened to in this Undertaking as

Australian Fresh Juice), in cartons displaying the words "Australian Fresh" in
large, capitalised and prominent font on the front and sides of the cafton. In
addition, the cartons displayed:

a) the words "No Preservatives" on the front of the carton;

b) prominent images of one or more whole, or whole and sliced, pieces of fruit
on the front of the carton; and

c) instructions to keep the product refrigerated at a temperature below
4 degrees Celsius, being the conditions in which it was also offered for sale
to consumers.

4) A recent example of this packaging is attached at Annexure A to this
Undertaking.

5) Following a request from the ACCC, National Foods advised the ACCC that in
some cases, since at least 2005 until the date of this Undertaking, Australian
Fresh Juice included a blend of fruit juice being:

a) juice that had been recently squeezed from fruit; and
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b) juice that had been stored in sterile bags (known as aseptic bags) for
typically less than 12 months after that juice had been extracted from fruit.

6) The ACCC considers that the carton packaging of the Australian Fresh Juice
conveyed, or was likely to have conveyed, to one or more classes of consumers
that Australian Fresh Juice consisted solely of fresh fruit juice which:

a) had been recently extracted from fruit; and/or

b) did not comprise or include juice that had been extracted and stored, as
described in paragraph 5,

(collectively referred to in this Undertaking as the Fresh Juice
Representations).

7) The ACCC considers that by reason of the matters described in paragraphs 3) to
6), by making each of the Fresh Juice Representations, National Foods has:

a) engaged in conduct that is misleading or deceptive, or is likely to mislead
or deceive, in contravention of section 52 of the Act;

b) in connection with the supply or possible supply of goods, or in connection
with the promotion of the supply of goods, falsely represented that goods
were of a particular composition in contravention of section 53(a) of the
Act; and

c) engaged in conduct that was liable to mislead the public as to the
manufacturing process or characteristics of goods in contravention of
section 55 of the Act.

Daily Juice Company Juice

8) Since at least 2005 until the date of this Undertaking, National Foods has
supplied to retail outlets fruitjuice products (referred to in this undertaking as
Daily Juice Company Juice) under the brand name "Daily Juice Company", in
containers with attached labels displaying the words "Daily Juice Company" in
large, capitalised and prominent font on the front and back of the bottle. In
addition, the containers displayed:

a) prominent irnages of whole and sliced pieces of fruit surrounding an image
of a jug containing fruit juice;

b) instructions to keep the product refrigerated at a temperature below 4
degrees Celsius, being the conditions in which it was also offered for sale
to consumers; and

c) a reference to the use of reconstituted juice and imported fruitjuices.

9) A recent example of this packaging is attached at Annexure B to this
Undertaking.
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10) Following a request from the ACCC, National Foods advised the ACCC that,
since at least 2005 until the date of this Undertaking, Daily Juice Company Juice
frequently included fruit juice that contained a blend of:

a) juice that had been recently squeezed from fruit;

b) juice thathad been reconstituted from frozen concentratedjuice; and

c) juice that had been stored in sterile or aseptic bags for typically less than l2
months after that juice had been extracted from fruit.

l1) The ACCC considers that by means of the labelling of Daily Juice Company
Juice, National Foods conveyed, or was likely to have conveyed, to one or more
classes of consumers that:

a) the Daily Juice Company was in the business of extracting juice from fruit
daily; and/or

b) Daily Juice Company Juice did not comprise or include juice that had been
extracted and stored, as described in paragraph 10,

(collectively refened to in this Undertaking as the Daity Juice Company
Representations).

12) The ACCC considers that by making each of the Daily Juice Representations,
National Foods has:

a) engaged in conduct that is misleading or deceptive or is likely to mislead or
deceive in contravention of section 52 of the Act;

b) in connection with the supply or possible supply of goods or in connection
with the promotion of the supply of goods falsely represented that goods
were of a particular composition in contravention of section 53(a) of the
Act;and

c) engaged in conduct that was liable to mislead the public as to the
manufacturing process or characteristics of goods in contravention of
section 55 of the Act.

13) In response to the ACCC's investigation, National Foods has:

a) acknowledged that the conduct is likely to have contravened sections 52
and 53(a) of the Act in relation to the Australian Fresh Representations;

b) acknowledged the ACCC's concerns in relation to the Daily Juice
Company Representations;

c) agreed to amend the packaging of Australia Fresh Juice and Daily Juice
Company Juice products to address the ACCC's concerns; and

d) offered this Undertaking to the ACCC.
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14) The ACCC acknowledges that the National Foods has cooperated with the
ACCC to address its concerns.

Commencement of undertaking

15) This undertaking comes into effect when:

a) the undertaking is executed by National Foods; and

b) the ACCC accepts the undertaking so executed.

16) Upon the commencement of this undertaking, National Foods undertakes to
assume the obligations set out in paragraphs 17 to 18 below.

Undertakings

17) National Foods undertakes that, by no later than 14 March 2011, it'will:

a) cease supplying to distributors or direct customers, or promoting (other
than the products being offered for sale), juice under the brand name "Berri
Australia Fresh" where the product contains aseptically stored juice;

b) commence supplying to distributors or direct customers juice currently
supplied under the brand name "Berri Australia Fresh" under the brand
name "BerriAustralian Grown", in a form similar to Annexure C; and

c) cease supplying to distributors or direct customers, or promoting (other
than the products being offered for sale), juice under the brand name
"Daily Juice Company" where the product contains aseptically stored juice
unless:

the packaging of its 1 litre, 2litre,3 litre and 4 litre products
specifies, at least as prominently as in the example packaging
"Daily Juice Company" at Annexure D to this Undertaking,that
the juice is made up of a fresh, reconstituted and from time to time,
cold-storedjuice; or

the packaging of products under 600 ml (including 300 ml and 500
ml products) specifies, at least as prominently as in the example
packaging "Daily Juice Company" atAnnexure E to this
Undertaking,thatthe juice contains fresh, reconstituted and from
time to time, cold-stored juice; and

d) provide, within 1 month of the commenceÍìent of this Undertaking, a copy
of its Trade Practices Compliance Program.

Interim Measures

l8) National Foods undertakes that it will:

a) publish, within 14 days of the date of commencement of this
Undertaking on the following websites:
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o www. australianfreshjuice.com.au

o www.daibÌuice.com.au

o www.natfoods.com.au

a prominent link headed 'Corrective Notice' which, when clicked on,
will display the Corrective Notice and maintain that link until
14 March 201 1. The Corrective Notice will remain open on the user's
browser until he or she closes the link; and

b) publish, at its own expense, on26 December 2010, at a size not less
than approximately 15 cm high by 2 columns wide and within the first
2l pages or, if that is unavailable, the best possible position made
available by the publisher within the following publications:

i. The Sun Herald Sun - Melbourne

ii. The Sunday Telegraph - Sydney

iii. The Sunday Mail - Brisbane

iv. The Sunday Mail - Adelaide

v. The Sunday Times - Perth

vi. The Sunday Tasmanian - Hobart

vii. The Sunday Territorian - Darwin

viii. The Canberra Times (Sunday edition) - Canberra

(Corrective Notice)(Annexure F).

Acknowledgments

19) National Foods acknowledges that:

a) the ACCC will make this Undertaking publicly available including by
publishing it on the ACCC's public register of s. 87B undertakings on its
website;

b) the ACCC will, from time to time, make public reference to this
Undertaking including in news media statements and in ACCC
publications; and

c) this Undertaking in no way derogates from the rights and remedies
available to any other person arising from the alleged conduct.
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EXECUTED BY NATIONAL FOODS LIMITED (ACN 004 486 631) in
accordance with section 127(l) of the Corporations Act 2001 (Cth):

OR

The Common Seal of National Foods Limited ACN 004 486 631
presence of:

was affixed in the

Secretary/Director

Director

This..................day of................20 1 0

ACCEPTED BY THE AUSTRALIAN COMPETITION AND CONSUMER
COMMISSION PURSUANT TO SECTION 878 OF THE TRADE PRACTICES

Graeme Julian Samuel
Chairman
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A corrective notice from
National Foods r

makers of Berri Australian Fresh
and Daily Juice Gompany

The Australian Competition and Consumer Commission has
raised concerns about National Foods' packaging of juice.

The ACCC considered that the Berri Australian Fresh packaging
suggested to consumers that it only contained juice that was
recently squeezed when in fact the products within this range
may contain either fresh juice or a blend of fresh juice and
aseptically stored juice. Aseptically stored juice is juice that has
been stored in sterile bags, typically for less than 12 months,
after the juice has been extracted.

National Foods accepts that the Berri Australian Fresh packaging
is likely to have misled some consumers and contravened the
Trade Practices Act 1974. lt has agreed to change the brand name of
Australian Fresh juice to ensure no consumers are misled in the future.

As soon as new packaging is available in March 2011,
"Berri Australian Fresh" will become "Berri Australian Grown".

ln response to the ACCC's concerns National Foods has also
agreed to amend íts Daily Juice Company packaging to make
it clear that the products within this range contain a blend of
fresh and reconstituted juice and sometimes juice that has been
aseptically stored.

lf you would like to know more about the use of aseptically stored
juice in our products, please visit our website www.natfoods.com.au
or contact us toll-free on 1800-677-852.

This Corrective Notice has been paid for by National Foods Limited
and placed pursuant to an Undertaking provided to the ACCC.


