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TRADE PRACTICES ACT 1974

Undertaking to the Australian Competition and Consumer Commission given for
the purposes of section 878 of the Trade Practice Act I974 (the Act)

by

SVPAD Services Limited (ACN 145 829 741) on behalf of the members of St
Vincent's Private Hospital Department of Anaesthesia

and

St Vincent's Private Hospital Sydney
(ABN 99 269 630 262)

Persons giving this Undertaking

1. This Undertaking is given to the Australian Competition and Consumer
Commission (ACCC) by:

(a) SVPAD Services Limited (ACN 145 829 741) (SVPAD), on behalf of
anaesthetists accredited at St Vincent's Private Hospital who from time to
time form the members of St Vincent's Private Hospital Department of
Anaesthesia (the Department) ;

and

(b) St Vincent's Private Hospital Sydney (ABN 99 269 630 262) (SVPH) of
406 Victoria Street, Darlinghurst NSW 2010

for the purposes of section 878 of the Act.

Background

2. SVPH is a privately run acute medical and surgical hospital in Darlinghurst,
New South Wales, and is accredited by the Australian Council on HealthCare
Standards.

SVPH has been responsible for the accreditation of anaesthetists at SVPH
pursuant to the By-laws of SVPH (ByJaws).

Persons accredited as specialist anaesthetists at SVPH have for a number of
decades associated with each other under the name 'St Vincent's Private
Hospital Department of Anaesthesia' with the objective of pursuing the highest
standards in anaesthesia practice at SVPH.

The members of the Department have operated on the basis that the most
effrcient and effective means of deliverins anaesthetic services at SVPH is to
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establish and maintain shared support services, such as secretarial and
administrative support, and to set up and jointly invest in a central, shared
premises from within which these shared services can be accessed and
provided.

6. Through SVPAD and its predecessor STV Private Anaesthetists' Department
Incorporated, the Department employs a secretary and has licensed the use of a

suite of rooms in St Vincent's Clinic in Darlinghurst, New South Wales.

7 . Since at least the early 1990s, the members of the Department have jointly
managed various aspects of departmental anaesthetic practice at SVPH. For
this purpose they adopted a set of rules known as the 'St Vincent's Private
Hospital Department of Anaesthesia Policy and Procedures Manual' (the
Manual).

8. The Manual contains a set of guidelines known as the 'St Vincent's Private
Hospital Anaesthetic Department Allocation of Lists and Sessions' (the
Guidelines). Since at least the early 1990s, the members of the Executive
Committee of the Department (the Executive Committee) have allocated all
permanent anaesthetic lists and sessions at SVPH in accordance with the
Guidelines and pursuant to the authority given to the Executive Committee by
the members of the Department.

9. The ACCC has conducted an investigation into the allocation of anaesthetic lists
and sessions at SVPH by the Department, and related matters concerning the
accreditation of anaesthetists by SVPH.

Conduct of concern

10. The ACCC considers that the process of allocation of anaesthesia sessions at
SVPH by the Department gives rise to competition concerns under the Act, in
that the Department, through an agreement and/or arrangement adopted and put
into effect by its members, has restricted the supply andlor acquisition of
anaesthetic services at SVPH by controlling the provision and allocation of all
anaesthetic services provided at SVPH, and by allocating all vacant lists and
sessions to its own members in accordance with the Guidelines (the
Arrangement). In particular the ACCC considers that the Arrangement was
likely to have contravened section 45 of the Act.

11. SVPAD, on behalf of the members of the Department, acknowledges that they
are bound by the provisions of the Act and acknowledges that the ACCC holds
the concerns set out inparugraph 10 above.

12. Each of the Department and SVPH has cooperated with the ACCC's
investigation and wishes to responsibly address the concerns outlined in
paragraph 10 above by offering this Undertaking in accordance with section
878 of the Act.
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Commencement of Undertaking

13. This Undertaking comes into effect when:

(a) the Undertaking is executed by SVPAD, and SVPH; and

(b) the ACCC accepts the Undertaking so executed.

14. Upon the commencement of this Undertaking:

(a) SVPH undertakes to assume the obligations set out in paragraph 17
below, as required; and

(b) SVPAD undertakes to assume the obligations set out in paragraph 18

below, as required.

Definitions

15. Regular Session means a permanent session to perform anaesthesia during a

scheduled operating or other procedural session at SVPH.

16. Accreditation means the process by which a specialist anaesthetist is accredited
to practice by SVPH, under the By-laws.

Undertaking

17. SVPH undertakes for the purposes of section 878 of the Act that:

Ac cr e ditation P r o ce s s e s

(a) SVPH shall make all decisions relating to Accreditation, in accordance
with the By-laws and using the same processes that it adopts for the
accreditation of other specialists at SVPH. In particular, pursuant to
these processes:

i. The Executive Director of SVPH will not seek advice from the
Chairperson of the Department regarding an application for
Accreditation until after the Executive Director has considered
the application in the context of SVPH's business plans and
objectives; and

ii. Where SVPH's Executive Director chooses to seek advice from
the Chairperson of the Department regarding an application for
Accreditation, the advice requested and considered by the
Executive Director will be limited to advice regarding the
applicant's suitability for appointment pursuant to the By-laws,
but not including advice relating to SVPH's business plans and
objectives.

211097943 1



Allocation of Regular Sessions

(b) All Regular Sessions at SVPH will, after this Undertaking comes into
effect, be allocated by SVPH;

(c) SVPH may be advised by a formal committee in relation to the
allocation of Regular Sessions. If so, the committee may include
members of the Department in which case such members will at all
times constitute a minority of the committee;

(d) SVPH will maintain minutes of its decisions regarding the allocation of
all Regular Sessions at SVPH, including minutes of any committee
meetings recording the committee's advice and recommendations to
SVPH; and

(e) SVPH will establish procedures for the allocation of Regular Sessions at
SVPH. This will include procedures under which:

i. Any SVPH accredited proceduralist can raise with SVPH at any
time the allocation of a particular anaesthetist (whether
accredited at SVPH or not) to their Regular Session/s; anc

ii. SVPH shall consider, if appropriate, the allocation of that
anaesthetist to the proceduralist's Regular Session/s, subject to
the anaesthetist being granted Accreditation by SVPH.

1 8. SVPAD undertakes for the purposes of section 878 of the Act that:

Allocation

(a) Regular Sessions at SVPH will not, after this Undertaking comes into
effect, be allocated by the Executive Committee or any other committee
of the Department or otherwise by the Department through its members.

Trade Practices Compliance Training

(b) V/ithin 6 months of this Undertaking coming into effect, each existing
member of the Department will attend apractical trade practices training
session focusing on section 45 of the Act, such training to be
administered by a suitably qualified trade practices compliance
professional or legal practitioner;

(c) SVPAD will provide the ACCC within 14 days of completion of the
training session a written statement or certificate from the trade practices
compliance professional or legal practitioner who administered the
training; and

(d) At least once a year for a period of three years after the completion of
the training session, each member of the Department will receive a copy
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of the Undertaking together with a document prepared by the trade
practices compliance professional or legal practitioner who administered
the training explaining the obligations imposed by the Undertaking and

by section 45 of the Act more generally. At every annual general

meeting of SVPAD for a period of 3 years following this Undertaking
coming into effect, this Undertaking and the obligations it imposes will
be reported.

Acknowledgments

19. Each of SVPH and SVPAD acknowledge that:

(a) the ACCC will make this Undertaking publicly available including by
publishing it on the ACCC's public register of section 87B undertakings

on its website; and

(b) the ACCC may, from time to time, make pubiic reference to this

Undertaking including in news media statements and in ACCC
publications.

Executed by

St Vincent's Private Hospital Sy (ABN 99 269 630 262) by it's duly authorised
o

Robert Anthony Cusack

Full name of Executive Director

SVPAD Services Limited (ACN 145 829 747), on behalf of anaesthetists accredited at

St Vincent's Private Hospital who from time to time form the members of St Vincent's
P of Anaesthesia.

Director

é'nu6aR/

Full name of Director

¿/-iL
This..................dav of
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ACCEPTED BY THE AUSTRALIAN COMPETITION AND CONSUMER
COMMISSION PURSUANT TO SECTION 878 OF TId.E TRADE PR,,ICTICES
ACT 1974.

Graeme Julian Samuel
Chairman

This.....l.. .......day or 0tFo[2s19
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