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TRADE PRACTICES ACT 1974

Undertaking to the Australian Competition and Consumer Commission given for
the purposes of secti'on 878

by

OzTAM Pty Limited
ACN 089 146396

Seven Network (Operations) Limited
ACN 052 84s 262

Nine Network Australia Pty Ltd
ACN 008 685 407

Network Ten Pty Limited
ACN 052 515 2s0

Persons giving this Undertaking

L This Undertaking is given to the Australian Competition and Consumer
Commission (ACCC) by:

(a) OzTAM Pty Limited ACN 089 146 396 (OzTAM) of Level 4, 50 Berry
Street, North Sydney NSW 2060;

(b) Seven Network (Operations) Limited ACN 052 845 262 (Seven) of 38-
42Pinama Road, Pyrmont NSW 2009;

(c) Nine Network Australia Pty Ltd ACN 008 685 407 (Nine) of Level 9,
54 Park Street, Sydney NSW 2000; and

(d) Network Ten Pty Limited ACN 052 515 250 (Ten) of I Saunders Street,
PyrmontNSW 2009.

for the purposes of section 878 of the Trade Practices Act 1974 (the
Act).

Background

2. Seven, Nine and Ten are commercial free-to-air (FTA) broadcasters which
compete with each other and other broadcasters for television viewers and
advertisers.

3. Since 1 January 2001, OzTAM has collected and reported rafings data for each
of the FTA broadcasters in each of the major metropolitan city areas in
Australia. 
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4.

5.

6.

7.

9.

10.

OzTAM is owned by Seven, Nine and Ten in equal shares. Pursuant to a
shareholders agreement dated 30 September 1999, OzTAM has a three person
board of directors (the Board) conStituted by a nominee of each of Seven, Nine
and Ten. Each of the OzTAM nominee directors are also employees of their
shareholder broadcasters or their related bodies corporate.

OzTAM is the only supplier of ratings data relating to metropolitan areas for
FTA channels. OzTAM supplies ratings data to customers including
commercial FTA broadcasters, advertisers, media buyers, subscription
broadcasters and other FTA broadcasters. The reporting of ratings data is
important to the commercialisation and ongoing operation of FTA channels.

In 2008, OzTAM regularly reported ratings data with respect to each of the
commercial FTA broadcasters' main channels (7,9 and 10) and high definition
digital channels on an aggregated basis. In December 2008, Ten requested that
OzTAM break out and separately report ratings data with respect to its main
channel, 'l0', and its soon to be launched high definition digital channel
branded 'ONE' (ONE).

The process for breaking out and separately reporting ratings data for ONE was
delayed by Seven and Nine nominee directors on the OzTAM board. The
reasons given for this delay by the Seven and Nine nominee directors on the
OzTAM board were technical concerns.

8. The ACCC has conducted an investigation into the operation of OzTAM
generally and in particular, the circumstances surrounding the request by Ten
for the separate reporting of ratings data with respect to ONE.

Conduct of concern

The ACCC considers that the structure and operation of OzTAM gives rise to
competition concerns under the Act, in that an OzTAM director representing the
interests of a particular FTA broadcaster shareholder has the ability to affbct the
reporting and marketing of new Digital Channels by other FTA broadcasters by
refusing consent to the separate reporting of ratings data with respect to those
new channels.

In particular, the ACCC is concerned that the structure and operation of
OzTAM has the potential to facilitate:

(a) OzTAM shareholders engaging in anti-competitive conduct;

(b) OzTAM shareholders entering into anti-competitive agreements; andlor

(c) competitively sensitive information regarding FTA broadcasting
operations of the OzTAM shareholders being shared with competitors.

OzTAM, Seven, Nine and Ten have cooperated with the ACCC's investigation
and wish to responsibly address the concerns outlined in paragraphs 9 and 10
above, by offering this Undertaking in accordance with section 878 of the Act.
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Commencement of Undertaking

12. This Undertaking comes into effect when:

(a) the undertaking is executed by OzTAM, Seven, Nine and Ten; and

(b) the ACCC accepts the undertaking so executed.

13, Upon the commencement of this Undertaking, Seven, Nine and Ten undertake
to assume the obligations set out in paragraph 21 below and OzTAM undertakes
to assume the obligations set out in paragraph 22below.

Interpretation

14. The object of this Undertaking is to address the potential for conduct engaged in
by or on behalf of OzTAM shareholders that has the pu{pose or likely effect of
lessening competition or preventing or hindering competition.

15. In the interpretation of aparagraph of this Undertaking, a construction that
would promote the object underlying this Undertaking shall be prefened to a
construction that would not promote that object.

Definitions

16. Casting Vote Matter means a matter requiring a vote of the OzTAM Board,
where:

(a) an OzTAM director has advised the other OzTAM directors that he or
she has formed the view in good faith that it is a matter potentially
having a material effect on competition between broadcasters; and

(b) it is not a Permitted Matter; and

(c) either:

i. all shareholder nominee directors agree to treat it as a Casting Vote' 
Matter; or

ii. in the event that a shareholder nominee director objects to the matter
being treated as a Casting Vote Matter (an Objection), the dispute
about whether the matter is a Casting Vote Matter is referred to
senior executives ofeach shareholder for resolution and:

A. the senior executives agree to treat the matter as a Casting Vote
Matter; or

B. the senior executives are unable to resolve the dispute within ten
business days. 
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17. Digital Channels means channels broadcast in digital mode using the spectrum
allocated in the broadcasting services bands.

18. Independent Director means a director of the OzTAM board who does not
have a commercial relationship with any OzTAM shareholder or their related
bodies corporate.

19. Permitted Matter means the following specified matters under the OzTAM
governance arrangements that may require the agreement of all the shareholder
nominee directors, or shareholders where the matter requires a shareholder
decision:

(a) a change in the objects of the company;

(b) the declaration of a dividend;

(c) an allotment of shares in the company;

(d) key corporate changes, including ownership changes, suspension or
winding up or constitutional amendments;

(e) approving the company's budget and out of budget expenditure;

(Ð selecting or terminating the ratings services company;

(g) . the approval of Technical Specifications to be provided to the ratings
servlces company;

(h) approval or termination of any contracts relating to:

i. purchasing, leasing or financing property or equipment;

ii. financing arrangements for the OzTAM business (including
curency hedging); and

iii. new requests for distribution and/or licensing of ratings data to
third parties;

(i) instituting or settling legal proceedings by or against OzTAM; and

(t) appointing or removing the Chief Executive Officer or Chief Financial
Offrcer of OzTAM

20. Technical Specifications means the technical specifications set by the OzTAM
Board in relation to:

(a) measurement of ratings;

(b) ratings data collection; and

(c) the form of ratings reports.
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Undertaking

21. Each of Seven, Nine and Ten undertakes for the purposes of section 878 of the
Act that it will:

(a) procure the necessary amendments to OzTAM governance arrangements
to give effect to this Undertaking;

(b) ensure that the OzTAM nominee director appointed by it exercises
voting rights under the OzTAM governance affangements in accordance
with this Undertaking and the Act, including voting in favour of the
matters set out inparagraph22;

(c) procure regular trade practices compliance training of its employees
appointed to roles within OzTAM and any OzTAM nominee director
appointed by it with a focus on compliance risks arising from joint
ventures;

(d) procure the appointment to the OzTAM Board of an Independent
Director who would also be the chair of the OzTAM Board and have a
casting vote in relation to Casting Vote Matters;

(e) ensure that, if there is an Objection to a matter being treated as a Casting
Vote Matter, notification in writing will be sent to the ACCC by the
Chair of the OzTAM Board within 15 business days of the Objection
being made, including a description of:

i. the matter the subject of the vote;

ii. the OzTAM director that gave the advice referred to in sub-
paragraph 16(a);

iii. the director or directors that objected to the matter being treated as a
Casting Vote Matter and the reasons given by those directors for the
Objection; and

iv. the outcome of the referral of the dispute about whether the matter is
a Casting Vote Matter including whether the vote has occurred and if
so, the outcome of the vote.

(Ð ensure that OzTAM management is authorised to break out and
separately report new Digital Channels upon request by any FTA
broadcaster without requiring Board or shareholder approval;

(g) ensure that OzTAM management is authorised to certify the compliance
of OzTAM and OzTAM's ratings services company with Technical
Specifications without requiring Board or shareholder approval; and

(h) take all reasonable steps to ensure that competitively sensitive
information regarding FTA broadcasting operations of the OzTAM
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shareholders is not shared between the OzTAM directors or OzTAM
shareholders.

22. OzTAM undertakes for the purposes of section 878 of the Act that it will:

(a) ensure that competitively sensitive information regarding FTA
broadcasting operations of the OzTAM shareholders is not shared
between the OzTAM directors or OzTAM shareholders, including
through the adoption and implementation of an information sharing
protocol; and

(b) procure regular trade practices compliance training of OzTAM staff and
OzTAM directors with a focus on compliance risks arising from joint
ventures.

Acknowledgments

23. Each of OzTAM, Seven, Nine and Ten acknowledge that:

(a) the ACCC will make this Undertaking publicly available including by
publishing it on the ACCC's public register of section 878 undertakings
on its website; and

(b) the ACCC will, from time to time, make public reference to this
Undertaking including in news media statements and in ACCC
publications.
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Executed by

OzTAM Pty Limited ACN 089 146 396 by its authorised ofhcer pursuant to seotion
127 of t\e Corporations Act 2001.

directorl

pursuant to section 127 of the Corporations Act 2001.

(..day of August 2010
[Nominated clirector]
Director

Nine Network Australia Pty Ltd ACN 008 685 by its authorised officer pursuant to
section 127 of the Corporations Act 2001 .

This,.........,..,..,.day of August 201 0

[Nominated director]
Director

Network Ten Pty Lj ited ACN 052 5I5 250 by its authorised ofÏcer pursuanl to
section 127 oft orporations Act 2001.

This.........,.....,,.day of August 201 0
inated director]
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Executed by Seven Network (Operations)
Limited ACN 052 845 262 in accordance
with section I27 of the Corporations
Act 2001 (CtÐ:

Signature of director

Full name of director

Executed by Nine Network Australia Pty
Ltd ACN 008 685 407 in accordance with
section 127 of the Corporations Act 2001
(cth):

''l 
,',1 å

ú* ,4n*rLr-raâ

Signature of director
)

'/
I \r . \,,[''",

Full name of director

Executed by Network Ten Pty Limited
ACN 052 515 250 in accordance with
section I27 of the Corporations Act 2001
(cth):

. r ./'
;

Signature of director

/t I t

Full name of director

Full name o aryldiruutor

Signature of company secretary/director

Full name of company secretary/director

SignaturE of company secretary/director

.¿r 4 ' lt /..,. 
,'

Full name of company secretary/director

o f company secretary/di¡ee+er,

È/0Õt
'2 1tr.\
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\tÍl

Dated: August 2010



ACCBPTED I}Y THE AUSTRALIAN COMPBTITION AND CONSUMER
COMMISSION PURSUANT TO SECTION 878 OF THß, TRADE PRACTICES
ACT 1974.

sr.Çþ *
Graeme Julian Samuel
Chairman
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