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TRADE PRACTICES ACT 1974
Undertaking to the Australian Competition and Consumer Commission given for
the purposes ofsection 878

by

INTERVEST GLOBAL LIYE PTY LTD ACN IO5 290 382
Persons giving this undertaking

1.

This undertaking is given to the Australian Competition and Consumer
Commission (the ACCC) by Intervest Global Live Pty Ltd (ACN 105 290 382)
(Intervest) of Level 11,32 - 38 Marine Parade, Soutþort in the state of
Queensland and its director Terri-Lee Whyatt (Ms \ilhyatt) pursuant to section 878
of the Trade Practìces Act 1974 (the Act).

Bacþround
2. Intervest carries on the business of developing and selling horse-betting software
(the Software), which it markets under the brand Trilogics. Intervest claims that
customers can use the Software at home to predict the best and worst statistical
opportunities for particular horse races and use that information to increase their
chance of betting success.
a
J.

Intervest advertises the Software on its website (www.intervest.com.au), on the
Trilogics website (www.trilog_ics.com.auì, at franchising and business expos,
elsewhere on the intemet and in various newspapers and magazines.

4. Ms Whyatt is the sole director of Intervest and is responsible for the day to day
operations of the company, including the content of advertising and promotional

material.
5.

Section 52 of the Act prohibits conduct that is misleading or deceptive or that is
likely to mislead or deceive.

6.

Section 55 of the Act prohibits conduct that may mislead the public as to the nature
or characteristics of goods.

7.

Section 59 of the Act prohibits corporations from making false or misleading
representations about the profitability, risk or any other material aspect of a homebased business.

The Conduct
8. Between November 2007 and 18 February z0I0,Intervest caused various
advertisements for the Software to be published in the Franchisor Directory on the

SeekCommerical website www.seekcommercial.com.au (the Advertisements).
9. In the Advertisements Intervest represented:

9.1.

that Intervest was a franchisor and that the Software was a franchised
business opportunity by:

a)

placing the Advertisements in the 'oFranchisor Directory" on
SeekCommercial;

b)

describing Intervest as a "Franchisor"; and

c)

offering a number of different "Franchise Opportunities" for sale in
various locations and indushies;

when in fact Intervest is not a franchisor and the Software is not a franchised
business

opportunþ;

9.2.

that customers would "earn û50,000 - 870,000from home - Gusranteed!"
from using the Software, when in fact Intervest does not guarantee that
customers will earn $50,000 to $70,000;

9,3.

that customers had "earned on üverage 856,855 in 2A08 - afier taxes" fuom
using the Software at home, when in fact this figure was not the averaged
figure of Intervest customer earnings in 2008 but was a figure calculated by
Intervest using a post-race simulation of the Software;

9.4.

that "many clients earned significantly more" than $56,855 in 2008, when
Intervest had no basis for making this representation; and

9.5.

that many customers had been with Intervest for 10 years, when Intervest had
no basis for making this representation.

10. The ACCC was concemed that the Advertisements misrepresented the risk

of

purchasing the Software by making unsubstantiated claims about its profitability,
and other characteristics.
11. Since being made aware of the ACCC's concems,Intervest has ceased publication

of the Advertisements.
12. Intervest and Ms Whyatt acknowledge the ACCC'S concems and admit that by

engaging in the conduct in paragraph 9,Intervest was likely to have contravened
se,ctions 52,55 and 59 of the Act.

Commencement of the undertaking
13. This undertaking comes into effect when:

13.1. the undertaking is executed by Intervest and Ms Whyatt; and
13.2. the ACCC accepts the undertaking so executed.
14. Upon the commencement of this undertaking:

14.1. Intervest undertakes to assume the obligations in paragraphs 15 and l8 to 21;
and

14.2. Ms Whyatt undertakes to assume the obligations in paragraphs 16 and l?.

Corporate undertakings
of section 878 of the Act for a period of three
years from the commencement of this undertaking that:

15. Intervest undertakes for the purposes

1

5. I

. it will not (whether by itself, its director, servants

or agents or otherwise), and
it will ensure that its subsidiaries will not, in trade or commerce:

a)

describe itself as a franchisor in relation to the Software or otherwise
liken purchase ofthe Software to purchase of a franchise opportunþ;

b)

represent that it guarantees that consumers will earn a certain level of
income from using the Software, unless Intervest offers such a guarantee
and has put steps in place to ensure it is able to honour the guarantee;

c)

make representations about the profitabilify of using the Software or the
proflrtability, risk or any other material aspect of any business activity that
it has represented can be canied on at a person's home (including on the
Trilogics website), unless:

(i)

those representations are adequately explained and qualified; and

(ii)

Intervest is capable of veriffing those represent¿tions on request
by the ACCC by supporting material or otherwise to the
reasonable satisfaction of the ACCC;

d) make any false, misleading

or decepive representation with respect to the
Software or any other goods or services that Intervest supplies or
promotes; and

will ensure that all advertising or promotional material used by Intervest or
its subsidiaries, including on the Intervest and Trilogics websites, complies
with the Act, in particular sections 52,55 and 59.

1,5.2. it

Personal undertakings
16.

Ms Whyatt undertakes for the purposes of section 878 of the Act for a period
three years from the commencement of this undertaking, that she will not:

of

16.1. describe the Software or any other goods or services as a franchise or liken
the Software or other goods or services to a franchise, unless it is a genuine
franchise;

16.2. represent that customers are guaranteed to earn a certain level of income from
using the Software or any other goods or services, unless such a guarantee is
offered and steps have been put in place to ensure that the guarantee can be
honoured;

16.3. make a representation about the profitability of using the Software or any
other goods or services that are represented as being able to be carried on at a
person's home, unless:

a)

those representations are adequately explained and qualified; and

b)

Ms Whyatt is capable of veri$ing those representations on request by the
ACCC by supporting material or otherwise to the reasonable satisfaction
of the ACCC; or

16.4. make any false, misleading or deceptive representation with respect to the
Software or any other good or service that breaches Part V Division 1 of the
Act, in particular sections 52,55 and 59;
(the Relevant Representations).

of section 878 of the Act for a
period of three years from the commencement of this undertaking that she will not:

17. Ms Whyatt further underüakes for the purposes

17.1. be directly or indirectly knowingly concerned in, or party to, Intervest or any
other corporation in trade or coilrmerce making any of the Relevant
Representations;

17.2. make, or cause or permit another person in trade or commerce involving the
use of the intemet, postal, telegraphic or telephonic services to make any of
the Relevant Representations; and

17.3. make, or cause or permit another pgrson in the course of trade or cofirmerce
between Australia and places outside Australia, among the States or between
a Søte and a Territory to make any of the Relevant Representations.
Premises Notice
18. Intervest undertakes to, at its own expense:

18.1. within 14 days from the commencement of this undertaking, prominently
display on the reeeption desk at its principal place of business, a corrective
notice in the form of Attachment A to this undertaking (the Premises
Notice);

18.2. ensure that the Premises Notice is displayed in accordance with paragraph
18.1 for at least three months;
18.3. ensure that Premises Notice is substantially the same
notice contained in Annexure A in all respects; and

as the

A4 corrective

18.4. within 14 days of the placement of the Premises Notice, provide the ACCC
with a photograph of the Premises Notice on its reception desk.
Corrective Notice
19. Intervest undertakes to, at its own expense:

19.1. within 14 days ofthis undertaking coming into effect, cause the corrective
notice in Attachment A to be sent in the body of an email to all potential
customers who contacted Intervest as a result of viewing the Advertisements

with the subject heading o'Corrective Notice from Intervest Global Live
Ltd";and

þ

19.2. within 14 days of sending the corrective notice, provide the ACCC with
evidence of its compliance with this paragraph by also sending the ACCC a
copy of the email sent in accordance with this paragraph.

\ilebsite Notices
20. Intervest undertakes to, at its own expense:

20.1. within 14 days of the commencement of this undertaking, cause to be
published on Intervest's website (www.intervest.com.au/aboutus.htm) and on
Trilogics' website (www.trilogics.com.au) a corrective notice in the form of
Auachment A to this undertaking (the lvebsite Notice);
20.2. ensure that the Website Notices and the link from each homepage are
displayed in accordance with this paragraph for a period of at least three
months;

20.3. ensure that each Website Notice ís substantially the same as the corrective
notice in Attachment A and complies with the following specifïcations:

a)

each lVebsite Notice

b)

the Intervest and Trilogics logos will be in colour, centred below the
headline and at least 2ûmm high;

c)

the border

d)

the ACCC and Commonwealth logos

will

will

be at least 540 pixels wide by 500 pixels high;

be 3 pixels wide and black;

will be in colour, centred below

the body copy and be at least 20mm high;

e)

the Website Notices will be displayed on a stand-alone webpage which
is coded in standard'HTML' format; and

Ð

the Website Notices

will not be displayed

as a

opop-upo

or 'pop-under'

window;and

20.4. ensure that the Website Notices are accessible through
link displayed:

a

prominent one-click

a)

with the words "CORRECTM NOTICE' in uppercase in black
typeface on a white background, above the relevant website's logo
followed by the words *Click here for further information";

b)

in a bordered box, with its contents, including white space, operating in
the form of a one-click hyperlink to the relevant \Mebsite Notiee; and

c)

in the following locations:

Ð

for the Trilogics website, on the right hand side of the website, in
one of three existing boxes, in a form substantially similar to the
image in Attachment B; and

iÐ

for the Intervest website, on the left hand side of the website, in
one of three existing boxes, in a form subst¿ntially similar to the
image in Attachment C.

Trade Practices Compliance Program

2l.Intervest undertakes to, at its own expense:
21.1. within three months of the cofirmencement of this undertaking, implement a
trade practices compliance program (the Compliance Program) in
accordance with the requirements set out in Attachment D for the employees
and other persons involved in Intervest's business, being a program designed
to:

a)

minimise Intervest's risk of fuither breaches of Part V, Division I of the
Act;

b)

ensure Intervest is aware of its responsibilities and obligations in relation
to the requirements of Part V, Division 1 ofthe Act, in particular sections
52,55 and 59 of the Act;

c)

ensure all advertising and promotional material is approved by the
director or senior manager with trade practices training before release;
and

d)

ensure that a record is kept of all advertising and promotional material

approved by the director or senior manager with trade practices training;

21.2. mantain and continue to implement the Compliance Program for
three years from the commencement of this undertaking; and

a

period

of

21.3. provide a copy of any documents required by the ACCC in accordance with
Attachment D, including the record of approval of all advertising and
promotional material.
Acknowledgments
22.Intewest and Ms Whyatt each acknowledge that:

22.1. the ACCC will make this undertaking publicly available including by
publishing it on the ACCC's public register of section 878 undertakings on
its website;

22.2. the ACCC will, from time to time, make public reference to the undertaking,
including in news media st¿tements and in ACCC publications; and

22.3. this undertaking in no way derogates from the rights and remedies available
to any other person arising from the alleged conduct.

E)(ECUTED by TERRI-LEE WI{YATT

Signature of Teni-Lee Whyatt

This.......ffl...day of July 2010

EXECUTED by INTERYEST GLOBAL LIVE PTY LTD
(ACN 105 290 382) by its authorised officerpursuantto section 127(l) of the
Corporations Act 2001.

Signature of Director

TBZJz¡-t-€ +rl.Hffi.
Name of Director

This.....F.å.....day of July 2010

ACCEPTED BY THE AUSTRALIAN COMPETITION AI\D CONSUMER
COMMISSION PURSUA¡IT TO SECTION 878 OF THE TRADE PRACTICES
ACT 1974.

Graeme Julian Samuel
Chairman

ts

,Ã-€v
This....P.J......day,
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ATTACHMENT A

CORRECTIVE NOTICE

A correction from
lntervest Global Live Pty Ltd
[insert Intervest and Trilogics logos]

Between November 2007 and 18 February 2010, Intervest Global Live Pty Ltd caused various
advertisements to be published on the SeekCommerical website for Trilogics horse-betting
software.
The advertisements were likely to be misleading or deceptive for the following reasons:

o
o

We represented that the software was a franchised business, when it isn't.
We st¿ted that we guaranteed that customers would eam $50,000 - $70,000 from home by
using the software, when we do not offer a guarantee of this nafure.

o

We st¿ted that customers earned on average $56,855 in 2008 and that many customers had
earned signifrcantly more, when we had no basis for making this represent¿tion.

o

We stated that many customers had been with Intervest for 10 years, when we had no basis for
making this representation.

The ACCC was concerned that the advertisements misrepresented the risk of purchasing the
Software by making unsubstantiated claims about its profitabilþ, and other characteristics.
We admit that by publishing the advertisements, it was likely that we made false, misleading or
deceptive representations in contravention of sections 52, 55 and 59 of the Trøde Practices Act
1974.
Intervest has given the ACCC a court enforceable underüaking (available at www.accc.gov.au).
The undertaking requires us to publish various corrective notices and implement a Trade Practices
Compliance Program to ensure that this kind of misleading advertising does not occur again.
The ACCC does not comment on the legitimacy of Intervest or Trilogics software.

Australian
Competition &
Consumer
Commission
This Corrective Notice has been paid for by Intervest

ve Pty Ltd pursua¡rt to undertakings accepted by the ACCC.
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ATTACHMENT D

TRADE PRACTICES COMPLIANCE PROGRAM

Intervest Global Live Pty Ltd (ACN 105 290 382) (Intervest) will establish a Trade
Practices Compliance Program (the Compliance Program) for a period of three years
from the date of the undertaking coming into effect that complies with each of the

following requirements

1.

:

Appointments

Within one month of this underøking coming into effect, Intervest will nominate a
director or senior manager to be responsible for the development, implementation and
maintenance of the Compliance Program (the Compliance Officer).

2.

Training

2.l.Within two months of this undertaking coming into effect, and thereafter at least
once a year for the period of this undertaking, Intervest will ensure that the
Compliance Officer attends practical trade practices training focusing on Part V,
Division 1 of the Trade Practíces Act 1974 (the Act).

will ensure that the training referred to in paragraph2.l is conducted by a
suitably qualifìed compliance professional or legal practitioner with expertise in
trade practices law.

2.2.Intervest

2.3.Intervest will provide a written statement or certificate veriffing that the training
referred to in paragraph 2.1 has occurred in accordance with this paragraph from
the trade practices professional or legal practitioner who conducts the training.

3.

StaffTraining

Intervest will cause all employees of Intervest, including sales and telemarketing
representatives, whose duties could result in them being involved in conduct that may
contravene Part V, Division 1 of the Act to receive regular (at least once a year)
practical training administered by the Compliance Officer (once trained) or a qualified,
compliance professional or legal practitioner with expertise in trade practices law, that
focuses on Part V, Division I of the Act.

4. Induction training
Intervest will ensure that the Compliance Program includes a requirement that
awareness of trade practices issues forms part of the induction of all new employees,
including sales and telemarketing representatives, whose duties could result in them

being involved in conduct that may contravene Part V, Division I of the Act.

5. Approval of Advertising
5.l.Within three months of this undertaking coming into effect, Intervest will
implement procedures to ensure that all advertising and promotional material used
by Intervest, including the contents of the Intervest and Trilogics websites is
approved by the Compliance Officer prior to its publication, distribution or display
to ensure its compliance with Part V, Division I ofthe Act.
S.2.Intervest

will keep a record of all advertising approved by the Compliance Officer

and make the record available for review by the ACCC ìf requested at any time.

6.

Complaints handling

Within three months of this undertaking coming into effect, Intervest will develop
procedures for recording, storing and responding to trade practices complaints.

7.

Provision of Compliance Program to the ACCC

7.l.Within three months of this undertaking coming into effect, Intervest will at its own
expense, provide the ACCC with copies of each of the documents constituting the
Compliance Program, including but not limited to:
(a) details of all procedures implemented to ensure compliance with the Act;
(b) details of how Intervest will keep upto-date with and comply with any
amendments to Part V, Division I of the Act;

(c) details of procedures implemented to ensure all advertising

and promotional

material is approved by the Compliance Officer prior to publication, distribution
or display, and that appropriate records are kept, as required in paragraph 5; and

(d) an outline ofthe complaints handling system referred to in paragraph

6.

7.2.Intewest will implement promptly and with due diligence any recommendations
made by the ACCC that are reasonable necessary to ensure that Intervest
implements, maintains and continues to develop the Compliance Program in
accordance with the requirements ofthis undertaking.

E. Provision

of Documents

If requested by the ACCC,Intervest will, at its own expense, provide copies of
documents and information in respect of matters which are the subject of the
Compliance Program.

