
TRADE PRACTICES ACT 1974

UNDERTAKING TO THE AUSTRALIAN COMPETITION AND CONSUMER COMMISSION
GIVEN FOR THE PURPOSES OF SECTION 878

BY

H. J. HEINZ COMPANY AUSTRALIA LIMITED

ACN 004 200 319

PERSONS GIVING THIS UNDERTAKING

1. This undertaking is given to the Australian Competition and Consumer Commission
(ACCC) by H. J. Heinz Company Australia Limited (ACN 004 200 319) (Heinz
Austratia) of Level 8, Freshwater Place, 2 Southbank Boulevard, Southbank, in the
State of Victoria for the purposes of s. 878 of the Trade Practices Act 1974 (the Act).

BACKGROUND

2. On 19 December 2008, Heinz Australia acquired 100 per cent of the shares in Golden

Circle Limited (Golden Circle). The ultimate parent company of Heinz Australia is

H. J. Heinz Company, an entity incorporated in the United States of America.

3. Prior to its acquisition by Heinz Australia, Golden Circle used the phrases "Proudly

Australian owned", "1OO% Australian owned" and similar phrases (Representations)
on the labels of a range of Golden Circle beverage and food products, the Golden
Circle website www.ooldencircle.com.au, other promotional material and its franchisee
delivery trucks.

4. Following the acquisition, Heinz Australia commenced a range of remedial steps with
respect to the Representations to reflect the fact that Golden Circle is no longer
Australian owned, including:

(a) publicising the fact of the acquisition in the media and on the Heinz Australia
and Golden Circle websites; and

(b) reviewing and amending the Representations on the labels of affected Golden
Circle products with the intention that products manufactured by Heinz
Australia going forward would cease to have labels bearing the
Representations.

5. Despite these steps, as at December 2009, some 12 months following the acquisition,
Heinz Australia:

(a) continued to supply products in packaging bearing the Representations;

(b) had failed to order new packaging for its Tetra Pak products, which resulted in

Heinz Australia continuing to manufacture and supply Tetra Pak products in

packaging bearing the Representations.
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6. As at November 2009, some 11 months following the acquisition, Heinz Australia also

continued to publish documents downloadable by links on the Golden Circle website
containing the statements that:

"Golden Circle, Australia's targest fruit and vegetable manufacturer, is

also one of the most enduring brands in the Australian food industry and
is synonymous with premium quality and value for money. lcon status

has been achieved through a commitment to remaining proudly
Australian owned and using as far as possrb/e locally grown quality fruit

and vegetables ....".

" .. .ln 1991 , Golden Circte became an unlisted public company and

during the tate 1990s and 2000 $70m was invested into plant
modernisation and new product development. This has helped confirm
Gotden Circle as the nation's largest fruit and vegetable processor
which rs sf// 100% Australian owned..."

7 . As at the date of this undertaking, Heinz Australia acknowledges there are still likely to

be some products with uncorrected labels bearing the Representations in the

marketplace.

B. The ACCC is concerned that the use of the Representations since the date of the

acquisition has contravened section 52 of the Act.

g. Heinz Australia acknowledges the ACCC's concerns and accepts that the use of the

Representations on product labels and in promotional material since the date of the

acquisition has contravened section 52 of the Act.

10. ln addition to the remedial measures described in paragraph 4 above, Heinz Australia

has agreed to provide this undertaking to the ACCC and has performed the further
remedial steps of:

(a) arranging the placement of prominent, in-store corrective signage in

relation tô certain products with labels which still bear the Representations
(including Tetrapak Products) at the product shelf level (Shelf Talkers);

(b) marking the packaging of certain Tetrapak Products with labels bearing the

Representation with a corrective statement;

(c) arranging for the donation of certain products with labels which still bear the

Representation to a charitable organisation;

(d) uploading corrective statements, by way of prominent link, onto the Heinz

Australia website and the Golden Circle website;

(e) arranging for stickers to be attached to the vehicles of Golden Circle

franchisees to cover Representations on the signage of those vehicles;

(f) issuing all Golden Circle franchisees and food service customers with a
letter confirming that Golden Circle is no longer Australian owned.

COMMENCEM ENT OF UNDERTAKING

11. This undertaking comes into effect when:

(a) the undertaking is executed by Heinz Australia; and

(b) the ACCC accepts the undertaking so executed.
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12. Upon the commencement of this undertaking, Heinz Australia undertakes to perform

the obligations set out in paragraph 13 below.

UNDERTAKINGS

13. Heinz Australia undertakes, for the purposes of s. 878 of the Act, to:

(a) by no later than 24 March 2010, ensure that it does not sell or supply any
products with labels carrying the Representations;

(b) use reasonable best endeavours to ensure that Shelf Talkers:

(i) continue to be displayed in store while there are products with labels
carrying the Representations offered for sale in the relevant store
(Display Period);

(ii) are displayed in a proximate location to products with labels carrying the
Representations;

(iii) are legible and of sufficient durability to remain in place for the Display
Period;

(c) by no later than 20 March 2010, cause a corrective advertisement, of no less

than 12 cm (height) x 10 cm (width) and in the form set out in the Annexure to

this Undertaking, to be placed in the following major newspapers:

(i) The Australian;

(ii) Sydney Morning Herald;

(iii) Herald Sun;

(iv) Brisbane Courier Mail;

(v) Adelaide Advertiser;

(vl) Perth West Australian;

(vii) Canberra Times;

(viii) NT News;

(ix) The Mercury;

(d) notify the ACCC within five business days of being informed by each of Coles
Groúp Limited (Coles) and Woolworths Limited (Woolworths) that Shelf
Talkers will no longer be displayed across Coles or Woolworths stores (as

applicable). The later date upon which Heinz Australia so notifies the ACCC is
the Removal Date;

(e) within 10 business days of being notified, for the first time, by the ACCC that it
has identified products carrying the Representations in Coles or Woolworths

stores after the Removal Date, cause an additional corrective advertisement, of

no less than 12 cm (height) x 10 cm (width), and in the form set out in the

Annexure to this Undertaking, to be published in the major newspapers listed in

paragraph 13(c); and

ME 85014452_1 (W2oo3)



(g)

(f) maintain a corrective notice by way of prominent link, on the Heinz Australia
website and the Golden Circle website until 31 December 2010, or until
products with labels bearing the Representations have cleared distribution
channels (whichever is sooner), to the following effect:

I m p o ña nt tnessage ab o ut G o I d en C i rcl e ow n e rsh i p :

Gotden Circte is now owned by H. J. Heinz Company Australia Limited,

a whotty owned subsidiary of the H. J. Heinz Company, a US company.

We apotogise for any tabelting, packaging or other material and signage
you may sf// see bearing the out-of-date message that Golden Circle is
"Proudly Australian owned" or similar phrases. we are continuing to

work hard to update this material right now.

use reasonable best endeavours to:

(i) cause stickers to be applied to Golden Circle franchisee vehicles
bearing the Representations to cover those Representations; or

(ii) if (i) cannot be implemented, make other arrangements to the
satisfaction of ACCC to remove the Representations,

by 31 March 2010.

For the purposes of paragraph 13, a product will not be considered to have a label

carrying the Representations where:

(a) the Representations have been covered by a corrective over sticker or similar

device;

(b) a corrective label has been applied to the product packaging (or, in the case of

multi pack products, a corrective label has been applied to the shrink wrap or
packaging ofthat pack); or

(c) the product packaging has been stamped or marked with a corrective
statement (or, in the case of multi pack products, the shrink wrap or packaging

of that pack has been stamped or marked with a corrective statement),

provided that any corrective label, stamp or marking is clearly legible and contrasts

with any background colours on the product.

14.
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15.

ACKNOWLEDGMENTS

Heinz Australia acknowledges that:

(a) the ACCC will make this Undertaking publicly available including by publishing
it on the ACCC's public register of s. 878 undertakings on its website;

the ACCC may, from time to time, make public reference to the Undertaking
including in news media statements and in ACCC publications;

this Undertaking in no way derogates from the rights and remedies available to
any other person arising from the alleged conduct.

Executed by

H. J. Heinz Company Australia Limited (ACN 004 200 319) and by its authorised officers
pursuant to the Corporations Act 2001.

(b)

(c)

ACCEPTED BY THE AUSTRALIAN COMPETITION AND CONSUMER COMMISSION
PURSUANT TO SECTION 878 OF THE TRADE PRACTICES ACT 1974.

Director

rhis. . .9l. o"y ot

rrr¡s......11.-......day of

l\qho,o

f*&ro,,o

9çq:::::::: , 
ts j

Graeme Julian Samuel
Chairman
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Annexure

[Golden Circle Logo]

Golden Gircle is no longer
Australian owned

ln December 2008, Golden Circle Limited was acquired by H.J. Heinz Company
Australia Limited, whose ultimate parent company is H.J. Heinz Company, a US

company. As a result, Golden Circle is no longer Australian owned.

A variety of Golden Circle products remain incorrectly labelled as "Proudly
Australian Owned".

We apologise for this. We are continuing to update or correct this material.

[ACCC logo]

This corrective advertisement has been paid for by Heinz Australia and placed as part of a
court enforceable undertaking accepted by the Australian Competition and Consumer

Commission.
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