
UNDERTAKING GIVEN TO THE AUSTRALIAN COMPETITION AND

CONSUMER COMMISSION FOR THE PURPOSES OF SECTION 87B OF THE

TRADE PRACTICES ACT 1974

BY

LAMANNA BANANAS PTY LTD

ACN 004 843 556

PERSONS GIVING THIS UNDERTAKING

This undertaking is given to the Australian Competition and Consumer Commission

(Commission), under section 87B of the Trade Practices Act 1974 (Act), by LaManna

Bananas Pty Ltd (ACN 004 843 556) (LaManna), of 103-107 Hyde Street, Footscray, in

the State of Victoria.

1. The LaManna Group is comprised of LaManna Bananas Pty Ltd (ACN 004 843

556), Verona Fruit Pty Ltd (ACN 108 523 879) and LaManna Bananas (Adelaide)

Pty Ltd (ACN 008 046 286) (LaManna Group companies)

2. Verona Fruit Pty Ltd and LaManna Bananas (Adelaide) Pty Ltd are both wholly

owned by LaManna Bananas Pty Ltd.

3. This undertaking is given by LaManna Bananas Pty Ltd on behalf of the LaManna

Group.

BACKGROUND

4. Since 14 May 2007, the Horticulture Code of Conduct (Code) has applied to

traders and growers of horticulture produce. The Code has been prescribed for the

purposes of section 51AD of the Act and declared to be a mandatory industry code.

5. Clause 18 of the Code requires an agent to not sell a grower's produce other than on

an arm's length basis unless the agent has first obtained the grower's consent to do

so.

6. LaManna Group companies have collectively entered into agreements with growers

to act as their agents in the sale of horticulture produce and have from time to time
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sold between themselves some of the horticulture produce consigned to them, as

part of the distribution of the produce to different markets across Australia.

7. Following an investigation of a complaint by a grower, the Commission has raised

concerns that LaManna Group companies may not have obtained express consent

from growers to the sale of produce between LaManna Group companies, in every

case.

8. LaManna has offered the following undertakings to the Commission in order to

establish a process under which growers whose produce has been sold between

LaManna Group companies and who are concerned that they may not have

consented to this sale of produce can seek to have these transactions reviewed by

LaManna in good faith under a complaint resolution process agreed with the

Commission. LaManna acknowledges that nothing in this undertaking derogates

from the rights and remedies available to any grower arising from the alleged

conduct.

9. The Commission has agreed to accept the undertakings offered by LaManna.

COMMENCEMENT OF UNDERTAKING

10. This undertaking comes into effect when the undertaking has been executed by

LaManna and the Commission has accepted the undertaking so executed.

UNDERTAKINGS

11. LaManna undertakes that LaManna Group companies will not sell between

themselves horticulture produce consigned to them by a grower for whom they act

as agents unless they have the grower's express consent to the transaction.

Complaint resolution process

12. Within 14 days of the commencement of this undertaking, LaManna will send a

letter in the form which is contained in Annexure A by post or fax to all growers

for whom LaManna has acted as an agent under the Code and whose produce has
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been sold between LaManna Group companies since 14 May 2007 or such later

date as the grower entered into a Horticulture Produce Agreement with LaManna.

	

13.	 If a grower contacts LaManna within 14 days of the date on which the letter

referred to in paragraph 12 was posted or faxed to indicate that they do not believe

they consented to a sale of produce between LaManna Group companies, LaManna

must in good faith review the circumstances of the transactions which are the

subject of the complaint.

14. Following its review of a grower complaint, LaManna must, within 30 days after

the date on which the grower's complaint is received, notify the grower in writing

either that:

(1) LaManna has determined that there is evidence that the relevant LaManna

Group companies obtained appropriate consent from the grower to a sale of

the grower's produce between LaManna Group companies, outlining reasons

for this determination; or

(2) LaManna has determined that the relevant LaManna Group companies did

not obtain or may not have obtained appropriate consent from the grower to

a sale of the grower's produce between LaManna Group companies, and is

making an offer to the grower to resolve the complaint.

	

15.	 If, following LaManna's notification in accordance with paragraph 14, the grower

has any remaining concerns and notifies LaManna of these concerns in writing

within 14 days of the date of such notification, LaManna must then engage in good

faith discussions with the grower in an attempt to resolve the remaining concerns,

for a period of up to 30 days.

	

16.	 Where a complaint has not been resolved by discussions conducted in the 30 day

period contemplated by paragraph 15 and the grower, within 7 days of the expiry of

the 30 day period, requests in writing that the LaManna board of directors review

the complaint (providing any additional written material the grower wishes to be

considered), such request by a grower must be considered by the LaManna board of

directors, or a board sub-committee, within 30 days of receipt of the request. If

after such consideration LaManna is unable to reach agreement with the grower,

LaManna must:
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(1) advise the Commission that it has not been able to resolve the grower

complaint; and

(2) advise the grower that it has not altered its determination or offer, as the

case may be, and refer the grower to the dispute resolution procedure set out

in clause 32 of the Code.

Trade practices compliance program

	17.	 LaManna undertakes to the Commission that it will:

(1) within one month of the date of this undertaking coming into effect,

establish and implement a Trade Practices Compliance Program in

accordance with the requirements set out in Annexure B, for the employees

and other persons involved in the LaManna Group companies' business,

being a program designed to minimise the LaManna Group companies' risk

of future breaches of the Code and to ensure its awareness of the

responsibilities and obligations in relation to the requirements of the Code;

(2) maintain and continue to implement the Trade Practices Compliance

Program for a period of 3 years from the date of this undertaking coming

into effect; and

(3) provide, at its own expense, a copy of any documents required by the

Commission in accordance with Annexure B.

ACKNOWLEDGEMENTS

	18.	 LaManna acknowledges that:

(1) the Commission will make this undertaking available for public inspection;

(2) the Commission may from time to time publicly refer to this undertaking;

(3) this undertaking in no way derogates from the rights and remedies available

to any other person arising from the alleged conduct.
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Signed for and on behalf of LAMANNA BANANAS PTY LTD (ACN 004 843 556) by

its Chief Executive Officer, Bernard Treacy, as authorised by the directors of the

company

Bernard Treacy
Chief Executive Officer

Date: 2009

ACCEPTED by the AUSTRALIAN COMPETITION AND CONSUMER

COMMISSION PURSUANT TO SECTION 87B OF THE TRADE PRACTICES

ACT 1974

Graeme Julian Samuel
Chairperson

Date:	 761--(-1 2009
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LaManna Bananas Pty Ltd
ABN 87 004 843 556

(A member of the LaManna Group)

103-107 Hyde Street, Footscray, Melbourne, Victoria 3011, Australia
P +61 3 9687 0044 F +61 3 9689 5253

infoCblamanna.com.au www.lamanna.com.au

Annexure A

[date]

[address]

Dear Grower,

As part of the distribution of horticulture produce to different markets throughout Australia via

LaManna's national network, from time to time LaManna Group companies (LaManna Bananas Pty

Ltd, LaManna Bananas (Adelaide) Pty Ltd, Verona Fruit Pty Ltd) have sold produce to other

LaManna Group companies, and based the return to growers on this sale price.

An investigation by the Australian Competition and Consumer Commission (the ACCC) of a grower

complaint has identified a concern that LaManna may not have obtained grower consent on each

occasion such a transaction took place, as required by the Horticulture Code of Conduct which

came into effect on 14 May 2007.

As a result, LaManna Bananas has executed a Section 87B undertaking which has been accepted

by the ACCC. The undertaking establishes a complaint resolution process under which growers

who are concerned that they may not have consented to the internal transfer sale of their produce

can contact LaManna with details of their concerns. LaManna will review each complaint and enter

into good faith discussions with the grower to resolve any concerns.

LaManna acknowledges that nothing in the undertaking or the complaint resolution process affects

your usual rights and remedies, for example the dispute resolution procedures in clause 32 of the

Horticulture Code.

The procedure for raising any concerns regarding consent to these transactions is as follows:

• By [date, 14 days after letter is sent], you should provide details of any concerns about

your transactions with LaManna in writing to Simon Hay, LaManna Bananas, either by post

to 103-107 Hyde Street Footscray Vic 3001, or by fax to (03) 9689 5253, or by email to

shay©lamanna.com.au. Please provide as much detail as possible, such as copies of the

consignment documents and the return for the consignment and any other relevant

documents or information, to enable LaManna to conduct a full review of the circumstances

of the transaction in question. Please make sure you provide us with your contact details,

in case we require additional information from you.
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• Within 30 days of receiving a complaint, LaManna will review the complaint in good faith

and respond to you in writing.

• If you have any remaining concerns after LaManna's review, you should advise LaManna

of these concerns within 14 days. There will then be a 30 day period in which you may

discuss this complaint with LaManna.

• If your complaint is not resolved in this discussion period, you may, within a further 7 day

period, request a further review by LaManna.

• A request for a further review will be referred to the LaManna board of directors or a board

sub-committee for a final decision, which must be communicated to you within 30 days.

• If you have any outstanding concerns following this decision by LaManna's board, you may

wish to commence the dispute resolution procedure which is contained in clause 32 of the

Horticulture Code.

In addition to implementing this process, LaManna will continue to review its compliance with the

Horticulture Code. As part of this commitment to compliance, La Manna has appointed a

Compliance Officer who will have responsibility for the implementation and maintenance of

LaManna's trade practices compliance program.

Finally, you have my assurance that LaManna will continue to work with all growers to ensure that

they receive the best possible returns for their produce.

Yours sincerely

Bernard Treacy

Chief Executive Officer
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Annexure B

Trade practices compliance program

LaManna will establish a Trade Practices Compliance Program (the Compliance

Program) that complies with each of the following requirements:

Appointments

	1.	 Within one month of the date of the undertaking coming into effect LaManna will

appoint a Director or a Senior Manager of the business to be responsible for the

development, implementation and maintenance of the compliance program (the

Compliance Officer).

Compliance Officer training

	2.	 LaManna will ensure that:

(1) within one month of the undertaking coming into effect, the Compliance

Officer attends practical trade practices training focusing on compliance

with the Code and Part IVB of the Act;

(2) the training is administered by a suitably qualified compliance professional

or legal practitioner with expertise in trade practices law and the Code; and

(3) within 14 days of completion of training, it will provide the Commission

with a written statement from the compliance professional or legal

practitioner confirming the completion of the training conducted in

accordance with 2.1 and 2.2 above.

Staff training

3.	 For a period of three years from the date of this undertaking coming into effect,

LaManna will cause all employees of LaManna Group companies whose duties could

result in them being concerned with conduct that may involve the Code to receive

regular (at least once a year) practical training administered by the Compliance Officer

(once trained) or a qualified compliance professional or legal practitioner with

expertise in trade practices law and the Code, that focuses on the Code and Part IVB of

the Act.
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Complaints handling

	4.	 LaManna will:

(1) develop procedures for recording, storing and responding to trade practice

complaints within 2 months of the undertaking coming into effect; and

(2) provide the Commission with an outline of the complaint handling system

within 2 months of the undertaking coming into effect.

	

5.	 LaManna will ensure that the Compliance Officer reports to the LaManna board of

directors every three months on the continuing effectiveness of the Compliance

Program.

Review

	6.	 If requested by the Commission LaManna shall, at its own expense, provide copies of

documents and information in respect of matters which are the subject of the

Compliance Program.

	

7.	 In the event the Commission has sufficient reason to suspect that the Compliance

Program is not being implemented effectively, LaManna shall, at its own expense and

if requested by the Commission, cause a review of the Compliance Program to be

conducted and cause the resulting Trade Practices Compliance Program Review Report

to be provided to the Commission.
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