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PERSON GIVING UNDERTAKING

1. This undertaking is given to the Australian Competition and Consumer Commission
(the ACCC) by Pacific Magazines Pty Limited (ACN 097 410 896) of Level 2 38-42
Pirrama Road, Pyrmont, NSW 2009 (Pacific) under section 87B of the Trade
Practices Act 1974 (the Act).

BACKGROUND

2. Pacific is the publisher of Girlfriend and TV Hits magazines.

3. Girlfriend is a monthly publication and TV Hits is a bi-monthly publication. Both
magazines are directed at a target audience of between 10 and 16 years.

4. Pacific receives advertisements from advertising agencies and other external
companies for publication in its magazines, including Girlfriend and TV Hits,
promoting mobile telephone premium content services (MPCS Advertisements)
such as down-loadable ringtones and screensavers. MPCS Advertisements are
different each month and can contain minor differences from month to month. Such
differences include the layout, terms and conditions, colouring, contrast, background
designs, price labelling, download options and overall quantity of services on offer.

5. By letter dated 11 June 2008 the ACCC notified Pacific that it was conducting a
review of fine print in MPCS Advertisements in magazines with a younger
readership.

6. The ACCC informed Pacific that it was specifically concerned with the overall
impression that MPCS Advertisements conveyed to younger consumers of its
magazines, as the layout and visual effect on an unsophisticated consumer could
constitute a breach of section 52 of the Act.

7. Premium content services for mobile telephones are services that supply content or
provide for payment of services via mobile telephone accounts, at a price higher
than a typical telephone call or SMS. Premium content commonly includes mobile
telephone ringtones, wallpapers, screensavers and games which can be played on
mobile telephones. Generally, premium content services for mobile telephones have
a prefix of '19' and have less numbers than a standard mobile telephone number.

8. In its letter dated 11 June 2008 to Pacific, the ACCC identified two advertisements
of particular concern that appeared in the May/June 2008 edition of TV Hits and
Girlfriend. The ACCC sought information from Pacific in relation to the contact
details of the advertisers and details of the publication of the advertisements in TV
Hits and Girlfriend. Pacific provided this information to the ACCC in a letter dated
19 June 2008.
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9.	 In a letter dated 5 September 2008 the ACCC expressed the view to Pacific that the
overall impression created by advertisements promoting premium content services
such as the two advertisements published in Girlfriend and TV Hits could mislead
younger consumers as to the nature of the services and offer being promoted.

	

10.	 The ACCC is concerned that MPCS Advertisements that continue to be submitted
by advertisers are misleading vulnerable consumers as to:

a. the exact nature of the service they are acquiring;

b. the fact that such services are very often subscription services with ongoing
fees and charges;

c. the cost of subscribing to premium content services for mobile telephones; and

d. any requirements as to eligibility of the consumer to receive the benefit of the
service being provided.

	

11.	 The ACCC is specifically concerned that the overall impression created by the
layout and visual effect of the MPCS Advertisements combined with inadequate and
inappropriate use of fine print disclaimers is misleading and deceptive in
contravention of section 52 of the Act.

12. Pacific has been working with the ACCC to address the ACCC's concerns and to
reduce the risk of advertising targeted at vulnerable consumers being misleading
and deceptive.

	

13.	 Pacific voluntarily implemented a review of its procedures for the assessment of
MPCS Advertisements submitted to it for publication, which resulted in Pacific:

a. actively communicating the ACCC's concerns regarding MPCS Advertisements
to all relevant internal advertising staff members and also external advertising
agencies responsible for submitting such advertisements;

b. reviewing all MPCS Advertisements awaiting publication and requiring changes
to be made where necessary;

c. implementing a review of its compliance systems in relation to all MPCS
Advertisements; and

d. implementing more rigorous assessments of potential advertising agencies with
a particular focus on their knowledge of the requirements of Part V of the Act.

	

14.	 In addition to these measures, Pacific has offered the ACCC this undertaking to
address the ACCC's ongoing concerns in relation to MPCS Advertisements.

	

15.	 Pacific will also supply guidelines in the terms of Annexure 'A' (the Guidelines) to all
relevant Pacific personnel responsible for the review and authorisation of the
placement of MPCS Advertisements in Pacific's magazines targeted at younger
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readers. Pacific will also supply the Guidelines to advertisers of MPCS placing
advertisements in magazines targeted at younger readers.

	

16.	 The ACCC is satisfied that in giving effect to the obligations in this undertaking,
Pacific will reduce the risk that MPCS Advertisements that it publishes will fail to
communicate clearly:

a. the exact nature of the services being provided;

b. the fact that some services are subscription services;

c. the cost of the services to be provided; and

d. any requirements as to eligibility of the consumer to receive the benefit of the
service being provided.

COMMENCEMENT AND DURATION

	17.	 This undertaking comes into effect on 16 February 2009 provided that:

a. the undertaking is executed by Pacific; and

b. the ACCC accepts the undertaking.

	

18.	 This undertaking is to remain in force for a period of four years from the date this
undertaking comes into effect.

OBLIGATION TO PROCURE

	19.	 Pacific will do all things necessary to procure that the obligations in this undertaking
bind, and are given effect to by, its subsidiary companies (as defined by the Act) and
agents.

UNDERTAKINGS

	20.	 Pacific undertakes:

20.1. not to publish MPCS Advertisements in magazines targeted at younger
readers (including Girlfriend and TV Week) unless they clearly and
prominently state:

a. that the services are subscription services where the terms and
conditions that apply to a service reveal that the service is a subscription
service;

b. the cost of the services as determined by the application of the
applicable terms and conditions; and

c. any requirement disclosed by the terms and conditions as to the
eligibility of consumers to receive the benefit of the service being
provided.
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20.2. to institute a review of Pacific's trade practices compliance program as
detailed in the Trade Practices Compliance Program Review at Annexure 'B'
and to ensure that the Trade Practices Compliance Program Review has
been implemented within 3 months of the commencement of this
undertaking; and

20.3. to publish an article, within 6 months of the commencement of this
undertaking in all Pacific's magazines targeted at younger readers in which
MPCS Advertisements have been published which, without limitation, brings
to the attention of readers:

a. the different kinds of premium content services for mobile telephones
advertised in those magazines;

b. the characteristics of those services;

c. how the services are paid for; and

d. the fact that such services are very often subscription services in
relation to which there are ongoing costs and charges.

Pacific will submit the article to the ACCC for approval and Pacific will accept
changes reasonably made to the article by the ACCC.

ACKNOWLEDGEMENTS

21. Pacific acknowledges that the ACCC will make this undertaking available for public
inspection.

22. Pacific acknowledges that the ACCC will issue a media release in relation to this
undertaking and may from time to time publicly refer to the undertaking.

23. Pacific acknowledges that this undertaking in no way derogates from the rights and
remedies available to any other person arising from the alleged conduct.
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EXECUTED by PACIFIC MAGAZINES
PTY LIMITED in accordance with section

127(1) of the Corporations Act 2001

(CTH) by authority of its directors:

t-
____n0111111111111P

Signature of director/company
secretary*

Signature of director

*delete whichever is not applicable

UCC it-tcki 1 Lc' A-1--Ni

Name of director/company
Name of director (block letters) 	

secretary* (block letters)

*delete whichever is not applicable

Dated: I / 2009

ACCEPTED BY THE AUSTRALIAN COMPETITION & CONSUMER
COMMISSION

Australian Competition and Consumer Commission

Dated:	 Ct 1:7-401- 	 2009
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ANNEXURE A

PACIFIC MAGAZINES PTY LIMITED: GUIDELINES AS TO THE PUBLICATION

OF ADVERTISEMENTS PROMOTING MOBILE TELEPHONE PREMIUM SERVICES

JANUARY 2009
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BACKGROUND

Advertisements for Premium services

What are Premium services?

Premium services are services that supply various types of content or provide for
payment of services through mobile or fixed telephone accounts, at a price that is
higher than would be typical of a normal telephone call. Content and services
provided through premium services can include wallpapers, horoscopes, mobile ring
tones, games capable of being played on mobile telephones and chat services.
Premium services typically involve sending an SMS to a number starting with 191,
193, 194, 195, 196, 197 or 199 or by accessing a mobile carrier portal.1

The Advertisements

The Australian Competition and Consumer Commission (the ACCC) is very
concerned that some advertising of Premium services, particularly to young people,
has been characterised by attractive but busy and confusing promotions.

Some of these promotions may appeal to consumers of Premium services without
clearly and prominently disclosing:

- the nature of the service being acquired;

- the cost of the service; and

- how to cancel the service.

The ACCC is of the view that a number of advertisements that promote Premium
services are potentially misleading and deceptive in contravention of the Trade
Practices Act 1974 (the TPA). The ACCC continues to monitor advertisements
promoting Premium services and will take action where those advertisements are
misleading and / or deceptive.

The impression created by the advertisement

The TPA prohibits advertisements that:

- mislead or deceive; or

- are likely to mislead or deceive.

An advertisement will be misleading if the overall impression created by the
advertisement does not communicate the real or actual position. For example, an
advertisement that can be understood as an invitation to acquire a single Premium
service, like a ring tone or wallpaper, for the cost of one SMS when in fact the

see: www.acma.gov.au
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consumer is acquiring a subscription service that has ongoing cost for the provision
of ongoing services, is very likely to be misleading and deceptive.

Advertising should be specific, uncluttered and accurate with the most
important elements, such as cost and the nature of the service, being highly

visible.

Important details about the service should be brought to the attention of consumers
in any advertisements in a way that is readily understandable. That is, terms and
conditions should be communicated in the same way that the advertisement
communicates the primary message. Terms and conditions should not simply be
added as a post-script to the attractive, eye-catching message that seeks to capture
the attention of the consumer.

Pacific's Obligation

Advertisements for Premium services appear in several of Pacific's magazines.

Pacific has given a court enforceable undertaking to the ACCC requiring that
advertisements for Premium services that are in magazines targeted at young
readers meet certain minimum standards.

Specifically, Pacific has undertaken that it will not publish advertisements for
Premium services in magazines targeted at young readers unless they contain a
clear statement from the advertiser stating:

- where the services purport to be subscription based, that the services are
subscription based;

the purported costs of the services being provided; and

- any purported requirements as to the eligibility of the consumer to receive
the benefit of the service being provided.

It is recognised that in reviewing advertisements for Premium services, Pacific will
be limited to information including terms and conditions available to it on the face of
the advertisement and cannot verify the correctness of the information supplied to it
by the advertiser as to whether the service is subscription based, the cost of the
service or any eligibility requirements of the service.

In the event that the advertisement does not comply with these guidelines:

- Pacific should not accept the advertisement for publication;

- Pacific should tell the advertiser why the advertisement has not been
accepted; and

- if possible, Pacific should explain to the advertiser why the advertisement
does not comply with these guidelines and request that the advertisement
be re-submitted in a way that complies with the guidelines.

B276228 - v3.0



It must be made clear to the advertiser that Pacific's Advertising Terms and
Conditions provide that advertisers are ultimately responsible for ensuring that their
advertisements comply with the law. In making suggested changes to the
advertisement, Pacific should ensure that it communicates to its advertisers that it
accepts no responsibility for ensuring that the advertisement is not misleading or
deceptive. Advertisers should obtain their own legal advice on this issue.
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GUIDELINES FOR ACCEPTANCE AND PUBLICATION OF ADVERTISEMENTS

When accepting advertisements for Premium services for publication in a Pacific
magazine, always ensure that the following criteria are met by each advertisement.

1. The nature of the service advertised should be made clear
— For example where the services purport to be subscription based, there

should be a clear statement that the services are subscription based. The
words "subscription" or "subscribe" should be used.

2. The cost of the service advertised should be made clear
— For example:

– the advertisement should clearly state, in close proximity to the number
to be called to access the service, details of all relevant costs;

– the font sized used to state the costs associated with a service should
be sufficiently large (having regard to the size of the font used for the
number to be called to access the service); and

– where an advertisement uses the word "Free" (or equivalent words
such as "no cost") the advertisement should clearly identify the
service being offered for free. For example, if an advertisement is
offering some services for free whilst some services in the
advertisement will incur a charge, it should be made clear that not all
services in the advertisement are for free.

3. Advertisements that refer to multiple services which have different terms
and conditions and involve different costs create a greater risk of
confusing consumers. Special care should be taken in relation to these
advertisements. Therefore where one advertisement promotes a number
of different services:

— the nature of each of the services and any differences between
the services should be made clear;

— the costs of each of the services and any differences between the
services should be made clear; and

— any differences between the terms and conditions for each
service should also be made clear.

— For example:

– if an advertisement promotes multiple services, some of which may be
subscription whilst others are a one-off purchase, the advertisement
should clearly and prominently distinguish between the different
services being offered;
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— if an advertisement promotes multiple services, in relation to each
service the advertisement should clearly and prominently state, in
close proximity to the number to be called to access the service, details
of all relevant costs; and

- if an advertisement promotes multiple services, which have different
terms and conditions, the advertisement should clearly and prominently
identify the terms and conditions that apply to each service being
advertised.

5. Important terms and conditions including purported limitations on the
eligibility of customers to access the service should be clearly displayed
— For example:

- the important terms and conditions should be in sufficiently large font
(having regard to the advertisement as a whole) and not be obscured
by colour or graphic design; and

- information about stopping the service (if relevant) and how to contact
the service provider for assistance should be clearly displayed.

If you have any questions please contact Pacific's Legal Department
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ANNEXURE B

PACIFIC MAGAZINES PTY LIMITED

TRADE PRACTICES COMPLIANCE PROGRAM REVIEW

Pacific Magazines Pty Ltd (Pacific) will, at its own expense:

a. instruct a law firm with trade practices expertise, or a suitable professional with
trade practices compliance experience and expertise (the Reviewer) to
undertake a review of Pacific's procedures as they relate to the application of
Part V of the Trade Practices Act 1974 (the Review);

b. ensure that the Review is completed within 3 months of this undertaking coming
into effect;

c. implement as soon as reasonably practicable a trade practices compliance
programme which reflects any recommendations made by the Reviewer arising
from the Review; and

d. provide a report to the ACCC detailing the findings of the Review and the
implications of any recommendations made by the Reviewer arising from the
Review, within 6 months of this undertaking coming into effect.
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