
TRADE PRACTICES ACT 1974

UNDERTAKING TO THE AUSTRALIAN COMPETITION AND CONSUMER
COMMISSION GIVEN FOR THE PURPOSES OF SECTION 87B

BY

ATKINSON PRODUCE PTY LTD ACN 010 762 106

PERSONS GIVING THIS UNDERTAKING

This undertaking is given to the Australian Competition and Consumer Commission
(ACCC) by Atkinson Produce Pty Ltd ACN 010 762 106 (Atkinson) of Brisbane
Markets, Sherwood Road, Rocklea in the State of Queensland, under section 8713 of the
Trade Practices Act 1974 (TPA).

BACKGROUND

Atkinson was incorporated on 9 November 1987 and trades as a merchant in
horticulture produce in Queensland. It trades under the business name Murray
Brothers.

3. Section 51AD of the TPA provides that a corporation must not, in trade or commerce,
contravene an applicable industry code. The Trade Practices (Horticulture Code of
Conduct) Regulations 2006 (Code) is a prescribed industry code that came into effect
on 14 May 2007 and is an applicable industry code for the purposes of section 51AD of
the TPA.

4. The Code provides that a trader and a grower may only trade in horticultural produce
with each other if they enter into a written agreement that complies with the Code. That
agreement must contain prescribed minimum terms as set out in the Code (Horticulture
Produce Agreement).

5. The Code also requires traders in horticulture produce to prepare, publish and make
publicly available a document that sets out the general terms and conditions under
which they will trade with growers of horticultural produce (Terms of Trade).

6. The Code also requires that traders who act as merchants with regard to horticulture
produce must agree the prices for that horticulture produce in writing with the growers
of that produce.

7. In the period between 14 May 2007 and September 2008 Atkinson transacted with
growers of horticulture produce pursuant to Horticulture Produce Agreements that did
not comply with all of the requirements of the Code. Atkinson acknowledges that it
may have thereby contravened section 51 AD of the TPA.

8. In the period between 14 May 2007 and September 2008 Atkinson transacted with
growers of horticulture produce pursuant to Terms of Trade that did not comply with all
of the requirements of the Code. Atkinson acknowledges that it may have thereby
contravened section 51AD of the TPA.

9. In the period between 14 May 2007 and September 2008 Atkinson, acting as a merchant
with regard to horticulture produce, on some occasions failed to agree prices for
horticulture produce in writing with growers of the produce. Atkinson acknowledges
that it may have thereby contravened section 51AD of the TPA.



10. Section 52 of the TPA provides that a corporation shall not, in trade or commerce,
engage in conduct that is misleading or deceptive or is likely to mislead or deceive.

11. Section 53(c) of the TPA provides that a corporation shall not, in trade or commerce, in
connection with the supply or possible supply of goods or services, represent that goods
or services have performance characteristics or benefits they do not have.

17. Atkinson stated to growers with whom it had entered or proposed to enter Horticulture
Produce Agreements, by letters on or about 30 April 2007 and 6 November 2007, that:

"Our Horticulture Produce Agreement has been developed after consultation
with the Brisbane Markets and participation in four meetings involving
representatives of the ACCC discussing the Horticulture Produce Code."

and

"Our documentation has been prepared in an attempt to meet the Code's
requirements ..."

Atkinson asserts that in making those statements it did not intend to convey the
meaning that its Horticulture Produce Agreement in fact met the Code's requirements.
However, Atkinson acknowledges that, to the extent that a reader might reasonably take
that to be the meaning of the statements, and to the extent that its Horticulture Produce
Agreement did not in fact meet the Code's requirements, such statements taken together
may have contravened sections 52 and 53(c) of the TPA.

13. The ACCC has agreed to accept undertakings offered by Atkinson in relation to this
matter.

COMMENCEMENT

14. This Undertaking comes into effect when:

	

14.1.	 the Undertaking is executed by Atkinson; and

	

14.2.	 the ACCC accepts the Undertaking so executed.

15. Upon the commencement of this Undertaking, Atkinson undertakes to assume the
obligations set out in paragraph 16.

UNDERTAKINGS

16. Atkinson undertakes to the ACCC for the purposes of section 87B of the TPA that it
will:

	

16.1.	 within 3 weeks of the commencement of this Undertaking revise the
terms of its standard-form Horticulture Produce Agreement so that it complies
with all the requirements of the Code (new standard-form Horticulture Produce
Agreement);

	

16.2.	 when trading in horticulture produce that is subject to the Code, trade
only with growers with whom they have a Code-compliant Horticulture
Produce Agreement, by:

16.2.1. in the case of growers with whom Atkinson has existing Horticulture
Produce Agreements, within 3 weeks of the commencement of this
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Undertaking varying the terms of existing Horticulture Produce
Agreements so that they comply with all the requirements of the Code;

and

16.2.2. in the case of growers with whom Atkinson has not entered a
Horticulture Produce Agreement, not trade with such growers until they
have entered into Code-compliant Horticulture Produce Agreements;

	

16.3.	 within 3 weeks of the commencement of this Undertaking, prepare,
publish and make publicly available a document that sets out Terms of Trade
that comply with all of the requirements of the Code (new Terms of Trade);

	

16.4.	 within 3 weeks of the commencement of this Undertaking, write to all
growers with whom Atkinson has existing Horticulture Produce Agreements in
terms including the text set out in Annexure A, enclosing a copy of its new
Terms of Trade and proposed Horticulture Produce Agreement;

16.5. within 7 days of writing to growers as undertaken in paragraph 16.4
above, provide the ACCC with a written statement to report whether it has
complied with the undertaking in paragraph 16.4 above and enclosing:

16.5.1. a copy of its letter sent to growers;

16.5.2. the names and addresses of the growers to whom the letters were sent;

16.5.3. a copy of the instrument by which it varied existing Horticulture Produce
Agreements;

16.5.4. a copy of the new standard-form Horticulture Produce Agreement; and

16.5.5. a copy of the new Terms of Trade;

	

16.6.	 arrange at its expense a trade practices seminar, to be conducted before
the end of January 2009, for its directors and company officers and employees
authorised to trade in horticulture produce on behalf of Atkinson, and any
growers who wish to attend, such seminar to:

16.6.1. be conducted by a suitably qualified compliance professional or legal
practitioner with experience in trade practices law; and

16.6.2. focus on the Code and sections 52 and 53 of the TPA;

	

16.7.	 within 7 days of the completion of the seminar referred to in paragraph
16.6 above, provide the ACCC with a written statement detailing:

16.7.1. the date of the seminar;

16.7.2. the name(s) of the person(s) who conducted the seminar; and

16.7.3. the names of the directors and company officers and employees of
Atkinson who attended the seminar.

ACKNOWLEDGMENTS

17. Atkinson acknowledges that the ACCC will make this undertaking available for public
inspection.
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18. Atkinson further acknowledges that the ACCC will from time to time publicly refer to
this undertaking.

19. Atkinson further acknowledges that this undertaking in no way derogates from the
rights and remedies available to any other person arising from the alleged conduct.

Executed by Atkinson Produce Pty Ltd ACN 010 762 106 pursuant to section 127(1) of the
Corporations Act 2001:

69ey /favxmd,	 0,4e
	 6--rtpute,14 A,rbec4

Name

DAtotcrode.	 ai-Vrbt

Office(s) held at Atkinson Produce Pty Ltd 	
A► KA .4 Son! AZODUCA-- PT1 (.10

This,;26 -14- day of No.ICANSCR,_ 2008

ACCEPTED BY THE AUSTRALIAN COMPETITION AND CONSUMER

COMMISSION PURSUANT TO SECTION 87B OF THE TRADE PRACTICES ACT 1974

Graeme Julian Samuel

Chairperson

This .�71'" day of,,008
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Annexure A

On 14 May 2007, the Horticulture Code of Conduct (the Code) came into effect.

A purpose of the Code is to regulate trade in horticulture produce to ensure
transparency and clarity in transactions. To achieve this, among other things, the Code
requires traders and growers to enter into a Code compliant written horticulture produce
agreement before they trade with each other. The Code also requires traders to publish
Code compliant terms of trade.

Unfortunately, since 14 May 2007, we have transacted with you on the basis of a
horticulture produce agreement and terms of trade that do not appear to fully comply
with the Code. By doing so, we may have contravened the Code and section 51 AD of
the Trade Practices Act 1974.

To resolve concerns raised by the Australian Competition and Consumer Commission,
we have given court enforceable undertakings to them that we will revise our
horticulture produce agreements and terms of trade. I enclose those documents.

We also undertook to arrange and pay for a training seminar on the Code and the Trade
Practices Act for our staff and growers. I invite you or your representatives to attend the
seminar, to be held at	 on
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