
TRADE PRACTICES ACT 1974

UNDERTAKING TO THE AUSTRALIAN COMPETITION AND
CONSUMER COMMISSION GIVEN FOR THE PURPOSES OF

SECTION 87B

BY

RICHARD ALEXANDER ROBERSON

PERSON GIVING UNDERTAKING

(1)
	

This Undertaking is given to the Australian Competition and Consumer
Commission (the ACCC) by Mr Richard Alexander Roberson of 1 — 90
Seafront Circuit, Bonny Hills in the State of New South Wales under section
87B of the Trade Practices Act 1974 (the Act).

BACKGROUND

(2)	 Mr Richard Alexander Roberson (Mr Roberson) carries on a business
registered in the Australian Capital Territory (ACT F00122516) known as
Backpacker Employment Services and a business registered in Queensland
known as Backpackers Employment Service Transport (QLD BN20015938)
(collectively referred to in this Undertaking as BES). BES is a small business
which provides employment services to unemployed persons, including those
with disabilities, in regional centres in New South Wales and Queensland.

(3)
	

During the period from about May 2007 to October 2007, Mr Roberson
published or caused to be published, advertisements in a variety of media,
including on the internet, offering fruit picking jobs. Mr Roberson represented
in the advertisements that fruit picking jobs were available for a period of
between 6 to 12 months in a variety of locations from Taree in New South
Wales to Queensland.

(4)	 During telephone conversations with employees of employment placement
agencies in the Taree area, and to some subscribers directly, Mr Roberson also
represented that:

(a) he would have between 200 and 300 fruit picking jobs available from
July 2007 at Moorland Orange Juice Orchard, Moorland, NSW
(Moorland Orchard) offering the rate of pay of $16 per hour or $30
per bin, including accommodation;

(b) he could supply fruit picking jobs to unemployed persons in a variety
of locations if they agreed to subscribe to BES at a cost of $50 for a 6
month subscription or $100 for a 12 month subscription; and

(c) he could guarantee employment to those persons who subscribed to
BES for the length of their subscription.

The ACCC's enquiries

(5)	 The ACCC's enquiries revealed that insofar as the representations were in
respect of future matters, Mr Roberson did not have reasonable grounds for
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making the representations. In particular, Mr Roberson had no arrangement
with Moorland Orchard whereby that business would provide employment to
any fruit pickers referred to it by Mr Roberson. Further, Moorland Orchard
intended to offer four or five fruit picker jobs which were to be available from
September 2007 for a period of up to two weeks. More generally, Mr
Roberson had no reasonable grounds for representing that he would offer fruit
picking jobs to subscribers for the period of their respective subscriptions.

The ACCC's concerns

(6) The ACCC was concerned that the representations made by Mr Roberson and
referred to in paragraphs 3 and 4 above were likely to mislead consumers as to
the availability, terms and conditions of employment opportunities he claimed
to exist, particularly employment opportunities at the Moorland Orchard. The
ACCC considered that by making these representations Mr Roberson engaged
in conduct in contravention of sections 52, 53(c) and (d) and 53B of the Act.

(7)
	

In order to address the ACCC's concerns, Mr Roberson has offered to give
this undertaking to the ACCC.

COMMENCEMENT

(8)	 This undertaking comes into effect when:

(a) The undertaking is executed by Mr Roberson; and

(b) The ACCC accepts the Undertaking so executed.

(9)
	

Upon the commencement of this Undertaking, Mr Roberson undertakes to
assume the obligations set out below.

UNDERTAKINGS

(10)	 Mr Roberson hereby undertakes for a period of 3 years from the date of this
Undertaking coming into effect, for the purposes of section 87B of the Act,
that he will immediately cease and thereafter refrain from making
representations to the effect that:

(a) the services provided by BES have sponsorship or approval by
Moorland Orchard or any other entity in circumstances where this is
not the case;

(b) BES has sponsorship, approval or affiliation with Moorland Orchard or
any other entity in circumstances where this is not the case;

(c) BES is able to provide employment to its subscribers in a variety of
locations from Taree to Queensland, or any other locations, in
circumstances where this is not the case and/or he does not have
reasonable grounds for making such representations; and
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(d)	 BES is able to guarantee employment to its subscribers for the length
of their subscription, in circumstances where this is not the case and/or
he does not have reasonable grounds for making such representation.

	

(11)	 Mr Roberson also undertakes that he will , at his own expense:

(a) within 30 days of this Undertaking coming into effect, cause to be sent
to all persons, for whom he has address information for, and who
subscribed to BES in the period from May 2007 to October 2007
(inclusive), a letter in the form and terms of "Annexure A", subject
only to such variations as may be agreed to by the ACCC in writing;
and

(b) within 45 days of this Undertaking coming into effect, provide the
ACCC with a schedule in writing which lists the name and contact
details of each subscriber to whom a letter has been sent pursuant to
subparagraph 11(a) above.

	

(12)	 Within 30 days of the date of this Undertaking coming into effect, Mr
Roberson will, at his own expense, cause to be published a consumer notice in
the form and terms of "Annexure A", subject only to such variations as may
be agreed to by the ACCC in writing. Such notice will be:

(a)	 published in the following newspapers:

(i) Manning River Times; and
(ii) Port Macquarie News;

(b)	 of a size not less than 12cm x 10cm;

(c)	 in text which is in a type size not less than 8 point;

(d)	 published in the employment section; and

(e)	 published once in each of the above newspapers.

	

(13)	 In the event that Mr Roberson receives a request for a refund from a person in
response to the consumer notice required to be sent or published pursuant to
paragraphs 11 or 12 above, Mr Roberson will refund the full subscription price
paid by that person to him or BES, so long as the request is received by Mr
Roberson within 6 months of the date of this Undertaking coming into effect
and the person is able to prove by way of statutory declaration or otherwise
that they were not employed for the period of their subscription.

	

(14)	 Mr Roberson will, within 2 weeks from the end of the 6 month period starting
from the date of this Undertaking coming into effect, provide the ACCC with
a report giving details of the total refunds sought, the number of refunds
processed and approved and the total value of the refunds.
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TRADE PRACTICES COMPLIANCE PROGRAM

	

(15)	 Mr Roberson, at his own expense, will implement a Trade Practices
Compliance Program covering sections 52, 53(c) and (d) and 53B of the Act in
accordance with the requirements set out below and will maintain and
continue to implement the Trade Practices Compliance Program for a period
of 3 years from the date of the Undertaking coming into effect.

Training

	

(16)	 Within 2 months of this Undertaking coming into effect, and thereafter at least
once a year for the period of the Undertaking, Mr Roberson will attend
practical trade practices training focusing on sections 52, 53(c) and (d) and
53B of the Act.

	

(17)	 Mr Roberson will ensure that the training referred to in paragraph (16)(a)
above is administered by a suitably qualified, compliance professional or legal
practitioner with expertise in trade practices law.

	

(18)	 Mr Roberson will provide a written statement or certificate from the trade
practices professional who conducts the training referred to in paragraph (16)
above to the ACCC within 14 days of completion of the training verifying that
such training has occurred. The statement or certificate will outline:

(a) the title of the seminar;

(b) the name of the person(s) who conducted the seminar; and

(c) the date of attendance at the seminar.

Complaints handling

	

(19)	 Mr Roberson will:

(a) develop procedures for recording, storing and responding to trade
practices complaints within two months of this Undertaking coming
into effect; and

(b) provide the ACCC with an outline of the complaint handling system
developed within two months of the Undertaking coming into effect.

	

(20)	 If requested by the ACCC, Mr Roberson will provide, at his own expense,
copies of any other documents or information in respect of matters which are
the subject of the Compliance Program.

ACKNOWLEDGMENTS

(21) Mr Roberson acknowledges that the ACCC will make this Undertaking
available for public inspection.
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(22) Mr Roberson further acknowledges that the ACCC will from time to time
publicly refer to this Undertaking.

(23) Mr Roberson further acknowledges that this Undertaking in no way derogates
from the rights and remedies available to any other person arising from the
alleged conduct.

Signed by Richard Alexander Roberson

Richard Alexander Roberson

Dated this	 day of 32008

ACCEPTED BY THE AUSTRALIAN COMPETITION AND CONSUMER
COMMISSION PURSUANT TO SECTION 87B OF THE TRADE PRACTICES
ACT 1974.

Graeme Julian Samuel
Chairman

Dated this	 day of 2008
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ANNEXURE A

TEXT OF LETTER TO SUBSCRIBERS

[On BES letterhead]

[Insert name and address of subscriber]

Dear [insert name of subscriber]

Important information about your subscription to Backpacker Employment
Services

I operate the Backpacker Employment Services (BES) business [refer to earlier
comment re Backpacker Employment Service Transport] and am writing to you as a
current or former subscriber to BES.

From about May 2007 to October 2007 I made certain representations in relation to
the availability of fruit picking jobs for a period of between 6 to 12 months in a
variety of locations from Taree in NSW to Queensland. I also made representations to
employment agencies in Taree and to some subscribers directly, including the
following:

From July 2007 there would be between 200 and 300 fruit picking jobs
available at the Moorland Orange Juice Orchard;

I could supply fruit picking jobs to persons in a variety of locations if they
agreed to subscribe to BES at a cost of $50 for a 6 month subscription or $100
for a 12 month subscription; and

I could guarantee employment to those persons who subscribed to BES for the
period of their subscription.

These representations may have influenced your decision to subscribe to BES.

The ACCC considers that the representations referred to above may be misleading
and in breach of sections 52, 53(c) and (d) and 53B of the Trade Practices Act 1974.
At the time I made the representations I was not able to offer fruit picking jobs for a
period of 6 to 12 months and I had no arrangement with Moorland Orchard whereby it
was able to offer the number of jobs claimed. Further, subscribing to BES did not
ensure that employment would be available for the period of the subscription.

In order to address its concerns, I recently gave a court enforceable undertaking to the
ACCC. As part of this undertaking, I agreed to offer a refund of the total subscription
fee paid to those subscribers who did not retain employment for the period of their
subscription. I have also agreed to refrain from making similar representations in the
future if they are not true or if I don't have reasonable grounds for making them, and
to implement a trade practices compliance program.
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If you subscribed to BES and wish to obtain a refund of your subscription fee, please
send your request for a refund in writing to:

Mr Roberson
Business Employment Services
1 – 90 Seafront Circuit
Bonny Hills NSW 2445.

You should remember to include in your request, your name, contact details, the date
on which you subscribed to BES and the details of your employment, if any, during
your subscription.

I am offering a refund to subscribers until [insert date - within 6 months of this
Undertaking coming into effect]. You should, therefore, ensure that your request for a
refund is received by no later than this date. You will also be required to prove that
you were not employed for the period of your subscription (e.g. by way of statutory
declaration).

If you have any queries about this letter, please call me on [insert contact phone
number].

Yours sincerely

Richard Alexander Roberson
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ANNEXURE B

TEXT OF CONSUMER NOTICE TO APPEAR IN NEWSPAPERS

1
CONSUMER NOTICE FROM RICHARD ALEXANDER ROBERSON AND

BACKPACKER EMPLOYMENT SERVICES

In mid-2007 I made certain representations that may have influenced people's decision to
subscribe to BES. These representations related to the availability and duration of fruit
picking jobs in a variety of locations from Taree in NSW to Queensland. In particular, that
that there would be available between 200 and 300 fruit picking jobs at the Moorland Orange
Juice Orchard and that a subscriber to BES would be guaranteed employment for the length of
their subscription.

The ACCC considers that by making these representations in circumstances where such jobs
were not available as claimed and the absence of reasonable grounds upon which to base the
representations, I engaged in misleading conduct in breach of the Trade Practices Act 1974.

In order to address its concerns, I recently gave a court enforceable undertaking to the ACCC.
As part of this undertaking, I agreed to offer a refund of the total subscription fee paid to
those subscribers who did not retain employment for the period of their subscription.

If you subscribed to BES and wish to obtain a refund of your subscription fee, please send
your request by [insert date] in writing to:

Mr Roberson
Backpackers Employment Services
1 — 90 Seafront Circuit
Bonny Hills NSW 2445.

Remember to include in your request, your name, contact details, the date on which you
subscribed to BES and the details of your employment, if any, during your subscription. Proof
that you were not employed for the length of your subscription will also be required (e.g. by
way of statutory declaration).

If you have any queries about this notice, please call Richard on [insert contact phone
number].

This notice has been paid for by BES and placed because of the undertaking given to the
ACCC by Richard Alexander Roberson.
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