
TRADE PRACTICES ACT 1974

UNDERTAKING TO THE AUSTRALIAN COMPETITION AND CONSUMER

COMMISSION GIVEN FOR THE PURPOSE OF SECTION 87B

BY

MOBILE WORLD OPERATING PTY LTD

ACN 090 451 433

PERSONS GIVING THIS UNDERTAKING

1. These undertakings are given to the Australian Competition and Consumer Commission

(ACCC) by Mobile World Operating Pty Ltd ACN 090 451 433 (Crazy John's) of Level 1,

251 City Road South Melbourne 3205, under section 87B of the Trade Practices Act 1974

(TPA).

Background

	2.	 Between October 2007 and January 2008, Crazy John's caused to be published, broadcast

or communicated the following advertisements:

(a) a newspaper advertisement published in the Daily Telegraph on 15 October 2007;

(b) a television advertisement broadcast on the Nine Network in the Sydney Television

Licence Area on 21 October 2007;

(c) a brochure distributed in December 2007 at Crazy John's stores;

(d) a brochure distributed in December 2007 and January 2008 at Crazy John's stores;

(e) a magazine-style brochure distributed in January 2008 at Crazy John's stores; and

(f) promotions communicated via the Crazy John's website at www.crazyiohns.com.au 

between 21 December 2007 and 24 January 2008,

(collectively, the Advertisements).

	3.	 The Advertisements concerned goods and services related to mobile telephony that were

offered for sale together with certain mobile telephone handsets (Handsets) by way of

agreements between Crazy John's and consumers known in the telecommunications

industry and to consumers as 'plans' (Plans). The relevant Plans referred to in each of the

Advertisements were the Crazy $15, $25, $35 or $55 plans (Crazy Phone Plans).

4. Each of the Advertisements connected with the Crazy Phone Plan included either the text

'Free', 'Free ", '$0' or '$0' to describe the Handsets provided to a customer in connection

with the purchase of the Crazy Phone Plan (Statements).

	5.	 The ACCC has commenced proceedings against Crazy John's in the Federal Court of

Australia (VID 16/2008) in respect of the Statements (Proceedings).
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Undertakings

	6.	 In consequence of the matters referred to above, Crazy John's has cooperated with the

ACCC and has offered undertakings pursuant to section 87B of the TPA.

	

7.	 On the basis of the provision of these undertakings the ACCC agrees to immediately

discontinue the Proceedings with Crazy John's to pay an agreed amount of $15,000 in

relation to the ACCC's costs.

Acknowledgement

	8.	 Crazy John's acknowledges that by making the Statements it represented that:

(a) a consumer would pay no more for certain bundles of mobile telephone calls and

other goods and services related to mobile telephony (Mobile Telephony

Products) that included a Handset than a consumer would pay for comparable

Mobile Telephony Products that did not include a Handset; and

(b) it was offering to supply certain Mobile Telephony Products that included a

Handset at the same price at which Crazy John's would supply comparable Mobile

Telephony products without the Handset,

(together, the Representations).

9. Crazy John's acknowledges that by making the Representations it engaged in conduct in

trade or commerce, that was likely to mislead or deceive in contravention of section 52 of

the Trade Practices Act 1974 (Cth).

Undertakings in relation to future representations

	10.	 Subject to paragraphs 11 and 12, Crazy John's will not, whether by itself or its officers,

employees and / or agents or otherwise howsoever, in connection with the supply or

possible supply of bundles of mobile telephone calls and other goods and services related

to mobile telephony (Mobile Telephony Products), or with the promotion by any means of

the supply or use of Mobile Telephony Products, in Australia and under the 'Crazy John's

brand', make any representations to the effect that Crazy John's is offering to supply

mobile telephone handsets (Handsets), as part of a bundle of goods and services, without

cost to a consumer (by using the expression 'Free' or the symbols '$0' or any symbols or

expressions to substantially the same effect) unless the cost to the consumer of the bundle

(including the Handset) is no greater than the ordinary cost to the consumer of comparable

bundles of goods and services without the Handset being offered at that time for supply by

or on behalf of Crazy John's under the 'Crazy John's' brand.

	

11.	 Nothing in paragraph 10 precludes Crazy John's from using the expression '$0 upfront' in
relation to Handsets provided with Mobile Telephony Products.

12. In paragraph 10 references to Mobile Telephony Products supplied under the 'Crazy

John's' brand are reference to products for which Crazy John's enters into the supply

contract directly with the customer, rather than facilitating the customer entering into a

contract with a third party carriage service provider for the supply of the services.
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Offer to affected customers

	13.	 Crazy John's will, within four weeks of the date these undertakings are given, send a notice

in the terms set out in the Schedule (Notice) by prepaid post to the last known address of

each person who signed up to any of the Crazy $15, $25, $35 or $55 plans during the

period 10 October 2007 to 24 January 2008 (Relevant Plans).

	14.	 Within a period of two months from the date that the Notice is sent to a person in

accordance with paragraph 13, if that person contacts Crazy John's in relation to the

Notice, then Crazy John's will, within 30 days, apply a credit to that person's Relevant Plan

account equal to $7.91 per month for each month remaining on such Relevant Plan

contract (excluding any renewal or extension of that contract).

Compliance Program

	15.	 Crazy John's will:

(a) establish and implement a trade practices compliance program in accordance with

the requirements set out in Annexure A (Compliance Program) for its employees

or other persons involved in Crazy John's business, being a program designed to

minimise Crazy John's risk of future contravention of sections 52 or 53 of the Act,

and to ensure its awareness of its responsibilities and obligations in relation to the

requirements of sections 52 and 53 of the Act within three months of the date of

these undertakings coming into effect;

(b) maintain and continue to implement the Compliance Program for a period of three

years from the date of these undertakings coming into effect; and

(c) provide, at its own expense, a copy of any documents required by the ACCC in

accordance with Annexure A.

Acknowledgments

	16.	 Crazy John's acknowledges that the ACCC will make these undertakings available for

public inspection.

	

17.	 Crazy John's further acknowledges that the ACCC will from time to time publicly refer to

these undertakings.

18. Crazy John's further acknowledges that these undertakings in no way derogate from the

rights and remedies available to any other person arising from the conduct referred to in

paragraphs 2 to 5 of these undertakings.

	

19.	 Crazy John's further acknowledges that a summary of the ACCC Compliance Program

Review reports referred to in Annexure A of these undertakings may be held with these

undertakings on the public register.

Statutory Declaration

	20.	 Within 3 months of the date of these undertakings Crazy John's must provide a statutory

declaration to the ACCC verifying that it has carried out its obligations under paragraphs
13, 14 and 15, including details as to the number of persons to whom it sent the Notice in
accordance with paragraph 13 and details as to the number of Relevant Plan accounts that
Crazy John's is applying credits to in accordance with paragraph 14.
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Commencement of Undertaking

21.	 These undertakings come into effect when these undertakings are executed by Crazy
John's and the ACCC.

IN WITNESS TO THESE UNDERTAKINGS

Signed for and on behalf of Mobile	 rld Operating Pty Ltd ACN 090 451 433.
(_7	 /

Signature of authon	 perso

Office heldlvki)NJr--j°-t

Name of Authorised Person: 	 -9	
L

9-6
This day of ,•-•) 2008

ACCEPTED BY THE AUSTRALIAN COMPETITION AND CONSUMER COMMISSION
PURSUANT TO SECTION 87B OF THE TRADE PRACTICES ACT 1974.

Chairperson

Thisalay of---(csu-02008
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Schedule

Before you entered into your 'Crazy' phone plan with us we stated that the phone you

received under your plan was 'free' or '$0'. In fact, we should have stated that your phone

was '$0 upfront' as some of the call rates on your plan are higher than those on some of

our other plans that do not include a phone.

We acknowledge that making such a statement is likely to mislead or deceive, in

contravention of section 52 of the Trade Practices Act 1974 (Cth).

We apologise for any inconvenience caused to you. We have agreed with the Australian

Consumer and Competition Commission (ACCC) that if you feel you were affected by our

conduct, you can contact our Customer Service Team within two months from the date of

this notice on 1300 364 006 for compensation.
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Annexure A: Compliance Program

Crazy John's will establish a Compliance Program that complies with each of the following

requirements.

Appointments

1. Within one month of the date of these undertakings coming into effect Crazy John's will appoint
a Senior Manager of the business, whose responsibilities are to include the development,
implementation and maintenance of the Compliance Program, and who reports directly to the
company Board or governing body (Compliance Officer).

2. Crazy John's shall appoint a qualified, internal or external compliance professional with
expertise in trade practices issues (Compliance Advisor) within one month of the date of
these undertakings coming into effect, for the purposes set out in paragraph 3 below.

3. Crazy John's shall instruct the Compliance Advisor to conduct a Trade Practices Act risk
assessment (Risk Assessment) in accordance with paragraphs 3.1 — 3.4 below:

3.1. identify any areas where Crazy John's is at risk of breaching sections 52 or 53 of the Act;

3.2. assess the likelihood of these risks occurring and the consequences of the risks to the
business operations of Crazy John's should they occur;

3.3. identify where there may be gaps in Crazy John's existing procedures for managing these
risks; and

3.4. provide recommendations for action having regard to the assessment.

Compliance Policy

4. Crazy John's will issue a policy statement outlining Crazy John's commitment to trade practices
compliance (Compliance Policy). Crazy John's will ensure the Compliance Policy:

4.1. is written in plain language;

4.2. contains a statement of commitment to compliance with the Act;

4.3. contains a requirement for all staff to report any compliance related issues and trade
practices compliance concerns to the designated Compliance Officer; and

4.4. contains a clear statement that Crazy John's will take action internally against any persons
who are knowingly or recklessly concerned in a contravention of the Act.
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Complaints Handling System

5. Crazy John's will ensure the Compliance Program includes a complaints handling system
capable of identifying, classifying, storing and where necessary, referring internal and external
trade practices complaints.

Training

6. Crazy John's will ensure that the Compliance Program includes a requirement for regular (at
least once a year) and practical trade practices training for all employees of Crazy John's,
whose duties involve the generation of marketing or advertising material, or approving or
authorising such material. The training program will be designed to ensure the employees'
awareness of the responsibilities and obligations in relation to sections 52 and 53 of the Act.
Crazy John's will ensure that the training is conducted by a suitably qualified compliance
professional or legal practitioner with expertise in trade practices law.

7. Crazy John's will ensure that the Compliance Program includes a requirement that awareness
of trade practices compliance issues forms part of the induction of all new employees whose
duties may involve the generation of marketing or advertising material, or approving or
authorising such material.

Reports to Senior Management

8. Crazy John's will ensure that the Compliance Officer reports to the Board and/or senior
management meetings every six months on the continuing effectiveness of the Compliance
Program.

Supply of Compliance Program Documents to the ACCC

9. Crazy John's shall, at its own expense, within four months of the date of these undertakings
coming into effect, cause to be produced and provided to the ACCC copies of each of the
documents constituting the Compliance Program. Crazy John's will implement promptly and
with due diligence any recommendations the ACCC may make that are reasonably necessary
to ensure that Crazy John's maintains and continues to implement the Compliance Program in
accordance with the undertakings.

Review

10. Crazy John's shall, at its own expense, cause annual reviews of the Compliance Program
(Reviews) to be carried out in accordance with each of the following requirements:

10.1. Scope of the Review – the Reviews should be broad and rigorous enough to
provide Crazy John's and the ACCC with supportable verification that Crazy John's has in
place a program that complies with each of the requirements detailed in paragraphs 1-9
above and to provide the Review reports and opinions detailed at paragraph 11 below.
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10.2. independence of Reviewer – Crazy John's shall ensure that the Reviews are
carried out by a suitably qualified, independent compliance professional with expertise in
trade practices law (Reviewer). The Reviewer will qualify as independent on the basis that
he or she:

10.2.1. did not design or implement the Compliance Program;

10.2.2. is not a present or past staff member or director of Crazy John's;

10.2.3. has not acted and does not act for Crazy John's in any trade practices related
matters;

10.2.4. has not and does not act for or consult to Crazy John's or provide other services
on trade practices related matters other than Compliance Program reviewing; and

10.2.5. has no significant shareholding or other interests in Crazy John's.

10.3. Evidence – Subject to claims of privilege, Crazy John's shall use its best
endeavors to ensure that the Review is conducted on the basis that the Reviewer has
access to all relevant sources of information in Crazy John's possession or control,
including without limitation:

10.3.1. enquiries of any officers, employees and representatives of Crazy John's; and

10.3.2. Crazy John's records, including the company's complaints register/reports and any
documents relevant to Crazy John's training or induction program required under
paragraphs 6 and 7 above.

10.4. Crazy John's shall ensure that the first Review is completed within one year and
one month of this Undertaking coming into effect and that each subsequent Review is
completed within one year thereafter.

Reporting

11. Crazy John's shall require that the Reviewer sets out the findings of the Review in two separate
reports as outlined below:

Company Compliance Program Review Report (to be provided to Crazy John's)

	

11.1.	 Crazy John's Company Compliance Program Review Report will provide particular
and specific information regarding the performance of the Compliance Program including:

11.1.1. if, and to what extent, the Compliance Program of Crazy John's includes all the
elements detailed in paragraphs 1-10 above;
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11.1.2. if, and to what extent, the Compliance Program adequately covers the parties and
areas identified in the initial Risk Assessment;

11.1.3. if, and to what extent, the trade practices training is effective;

11.1.4. if, and to what extent, Crazy John's complaints handling system is effective;

11.1.5. recommendations for rectifying deficiencies in 11.1.1 — 11.1.4. that the Reviewer
thinks are reasonably necessary to ensure that Crazy John's maintains and
continues to implement the Compliance Program in accordance with the
requirements of the undertakings.

Commission Compliance Program Review Report (to be provided to the ACCC)

11.2. The ACCC Compliance Program Review Report will supply particular and specific
information regarding the scope of the Review and the effectiveness of the Compliance
Program including:

11.2.1. details of the evidence gathered and examined during the Review;

11.2.2. the name and relevant experience of the person appointed as the company
Compliance Officer;

11.2.3. the Reviewer's opinion on whether Crazy John's has in place an effective
Compliance Program that complies with the requirements detailed in paragraph 1 —
10 above;

11.2.4. actions recommended by the Reviewer to ensure the continuing effectiveness of
Crazy John's Compliance Program;

11.2.5. confirmation that any actual and potential inadequacies in Crazy John's
Compliance Program have been brought to the attention of the Compliance Officer
and the governing body;

11.2.6. confirmation that the Reviewer has revisited any actual and potential inadequacies
in Crazy John's Compliance Program identified in the previous Company Compliance
Program Review Report, and assessed how they have been addressed by Crazy
John's;

11.2.7. any reservations that the Reviewer might have about the reliability and
completeness of the information to which the Reviewer had access in the conduct
and reporting of the Review; and

11.2.8. any comments or qualifications concerning the Review process that the Reviewer,
in his or her professional opinion, considers necessary.
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11.3.	 Crazy John's will ensure that the Review Reports are completed and provided to
Crazy John's within two months of each Review.

11.4. Crazy John's will retain the Company Compliance Program Review Report and
cause the ACCC Compliance Program Review Report to be provided to the ACCC within
14 days of its receipt from the Reviewer.

12. Recommendations — Crazy John's shall implement promptly and with due diligence any
recommendations made by the Reviewer or required by the ACCC, that are reasonably
necessary to ensure that Crazy John's maintains and continues to implement the Compliance
Program in accordance with the requirements of this Undertaking.

13. Crazy John's shall, at its own expense, if requested by the ACCC, provide copies of documents
and information in respect of matters which are the subject of the Compliance Program and
which are not the subject of claims of privilege.

14. In the event the ACCC has a reasonable basis for suspecting that the Compliance Program is
not being implemented effectively, Crazy John's shall, at its own expense and if requested by
the ACCC, cause an interim or additional Review to be conducted and cause the resulting
Review Report to be provided to the ACCC.
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