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TRADE PRACTICES ACT 1974

UNDERTAKING TO THE AUSTRALIAN COMPETITION AND

CONSUMER COMMISSION GIVEN FOR THE PURPOSES OF

SECTION 87B

BY

JB HI-FI LTD

ACN 093 220 136

PERSON GIVING THE UNDERTAKING

1 This Undertaking is given to the Australian Competition and Consumer Commission

(ACCC) by JB Hi-Fi Limited, ACN 093 220 136, (JB Hi-Fi) of 14 Spink Street, Brighton in

the State of Victoria, pursuant to section 87B of the Trade Practices Act 1974 (the Act).

BACKGROUND

2	 JB Hi-Fi is a national retailer of a range of products, including recorded music.

3	 Prior to mid-2007, (I Can't Get No) Satisfaction Pty Ltd (Satisfaction) was a retailer of

recorded music in Ballarat.

4 In about early 2007, JB Hi-Fi was looking to commence retailing in Ballarat. JB Hi-Fi

approached Satisfaction regarding the potential purchase by JB Hi-Fi of Satisfaction's

business in Ballarat. The parties agreed a sale price. JB Hi-Fi's intention was to trade

from Satisfaction's premises for a short period of time before transferring the business to

larger premises in Ballarat.

5 Prior to the completion of the purchase, JB Hi-Fi decided to commence trading in Ballarat

from the larger premises from the outset. The parties then agreed that Satisfaction would

manage the process of closing down its Ballarat store.

6 JB Hi-Fi retained lawyers to draft a formal contract recording the parties' agreement

(Agreement). The Agreement recorded that Satisfaction would cease trading from its

Ballarat premises by a specified date. Both parties executed the Agreement.
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	 In accordance with the Agreement, Satisfaction closed its Ballarat store by the specified

date. The following day, JB Hi-Fi opened its new store in the larger premises in Ballarat.

CONDUCT

8

	

	 JB Hi-Fi admits that, by entering into the Agreement, it may have contravened section 45

of the Act on the basis that the Agreement included an exclusionary provision.

RELEVANT MATTERS

9

	

	 JB Hi-Fi retained lawyers and was unaware that entering into the Agreement might

constitute a breach of the Act.

10	 JB Hi-Fi co-operated fully with the ACCC in resolving this matter as soon as the potential

contravention was brought to its attention.

COMMENCEMENT AND DURATION OF UNDERTAKING

11	 This Undertaking comes into effect when:

(a) the Undertaking is executed by JB Hi-Fi; and

(b) The ACCC accepts the Undertaking so executed.

UNDERTAKING

12	 In resolution of the ACCC's concerns, JB Hi-Fi hereby undertakes for the purposes of

section 87B of the Act that:

(a) from the date of this Undertaking for a period of 3 years, it will not enter into any

contract, arrangement or understanding with any person with whom it is (or is

likely to be) in competition to the effect that the person will cease trading

unless entering into that contract, arrangement or understanding would not

contravene section 45 of the Act (for example, because it relates to the sale

and purchase of a business or a joint venture); and

(b) it will extend its current trade practices compliance program to include Part IV

of the Act.

ACKNOWLEDGEMENTS

13	 JB Hi-Fi acknowledges the ACCC will make this Undertaking available for public

inspection.
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Name of-direeter. / company secretary (print)Name of director (print)

Pursuant t	 ion 127(1) of the Corporations Act 2001.
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14	 JB Hi-Fi acknowledges the ACCC may from time to time publicly refer to this
Undertaking.

EXECUTED BY:

JB Hi-Fi Ltd	 093 220 136)

II
This / I day of February 2008

ACCEPTED BY THE AUSTRALIAN COMPETITION AND CONSUMER COMMISSION
PURSUANT TO SECTION 87B OF THE TRADE PRACTICES ACT 1974

Graeme Julian Samuel

Chairman

This "a c(day of February 2008



ACCC CONCERNED WITH JB HI FI'S ENTRY INTO
BALLARAT

The Australian Competition and Consumer Commission has accepted a court-
enforceable Undertaking from JB Hi Fi Limited (JB Hi Fi) after the ACCC
raised concerns regarding the arrangements it made with a small retailer in
Ballarat to close its store.

Prior to mid 2007 JB Hi-Fi approached (I Can't Get No) Satisfaction Pty Ltd
(Satisfaction), a retailer of pre-recorded music in Ballarat, offering to
purchase its business. The parties agreed on a sale price, and JB Hi Fi
intended to start trading from Satisfaction's premises. However, JB Hi Fi
decided that Satisfaction's premises were too small and so the parties
executed a Restriction Agreement requiring Satisfaction to close its store by a
specified date and to enter into an arrangement with its landlord not to re-let
the premises to another retailer of CDs/DVDs or games for a period of 12
months. The day after Satisfaction closed its store, JB Hi Fi opened its new
store in Ballarat.

The ACCC was concerned that the conduct of JB Hi Fi in requiring
Satisfaction to cease trading, may have contravened section 45 of the Trade
Practices Act 1974 (the Act), which is a provision that prohibits the making of
contracts, arrangements or understandings that restrict dealings or affect
competition. In particular, the ACCC was concerned that the agreement
made by JB Hi Fi may have been an exclusionary provision within the
meaning of section 4D of the Act.

In response to an investigation into the alleged conduct, JB Hi Fi has provided
a section 87B Undertaking to the ACCC whereby JB Hi Fi has undertaken that
it will not, for a period of three years, enter into any contract, arrangement or
understanding with any person with whom it is (or is likely to be) in
competition to the effect that the person will cease trading.

On 5 December 2006 JB Hi Fi provided a section 87B Undertaking to the
ACCC after concerns were raised by the ACCC under the Consumer
Protection provisions contained in Part V of the Act. In that Undertaking, JB
Hi Fi undertook to establish and implement a Trade Practices Compliance
Program designed to minimise JB Hi Fi's risk of future contraventions of the
Consumer Protection provisions including sections 52, 53(a) and 53(e) of the
Act.

In its most recent Undertaking provided to the ACCC, JB Hi Fi has undertaken
to extend its Trade Practices Compliance Program to include Part IV of the
Act, being the provisions relating to Restrictive Trade Practices.

'The present matter underlines the need for companies and their legal
advisors to take care in how they structure their arrangements so that an



otherwise legal transaction does not move into a possibly illegal one, Graeme
Samuel said.

`A simple legal sale of business in this instance was varied into a form more
akin to an agreement between competitors to cease competing in Ballarat.'

A copy of the Undertaking given by JB Hi Fi is available on the ACCC's
website www.accc.gov.au, under Public Registers.

Media inquiries
Mr Graeme Samuel, Chairman, mobile/pager 0408 335 555
Ms Lin Enright, Director, Public Relations, (02) 6243 1108 or 0414 613 520
General inquiries
lnfocentre: 1300 302 502
MR	 /08
29 February 2008
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