
TRADE PRACTICES ACT 1974

UNDERTAKING TO THE AUSTRALIAN COMPETITION AND CONSUMER COMMISSION
GIVEN FOR

THE PURPOSES OF SECTION 87B

BY

OVERSTOCKOUTLET PTY LTD

(ACN 099 229 553)

Persons giving this Undertaking
(1) This Undertaking is given to the Australian Competition and Consumer Commission (ACCC) by

Overstockoutlet Pty Ltd (ACN 099 229 553) (Overstockoutlet) of 17 O'Riordan Street, Alexandria,
in the State of New South Wales under section 87B of the Trade Practices Act 1974 (the Act).

Background
(2) Overstockoutlet was incorporated in 2002 and imports, wholesales and distributes a wide range of

products. Overstockoutlet retails products directly to consumers through their online store (oo.com.au)
and via the auction website, Ebay (Ebay).

(3) As part of its product range Overstockoutlet imported and distributed the Freestyle 51cm (20") Steel
Frame Bicycle (SP2OSBX302) (the 00 bicycle).

(4) A safety standard in relation to pedal bicycles has been declared by the Minister, pursuant to section
65E(1) to be a prescribed consumer product safety standard for the purposes of section 65C of the Act.
The ACCC is responsible for ensuring compliance with prescribed consumer safety standards.

(5) Section 65C(1) of the Act prohibits a corporation from supplying goods that do not comply with a
prescribed consumer product safety standard, where the goods are intended to be used or are likely to
be used by a consumer.

(6) The prescribed consumer product safety standard is the Australian and New Zealand Standard
1927:1998 for Pedal Bicycles as amended and cited in Consumer Protection Notice number 6 of 2004
(the Standard).

(7) Amongst other things section 1.6.4 of the Standard requires that the consumer package in which
partially assembled bicycles are supplied have certain warning labels on the detached components and
on the packaging as well as a list of detached components and tools on the packaging.

(8) Section 1.6.5 of the Standard requires that certain bicycles have a warning label written in bold capital
letters not less than 3 millimetres high securely attached to the bicycle in a prominent position and
stating "WARNING: THIS BICYCLE IS NOT DESIGNED FOR OFF-ROAD USE OR FOR
STUNTING".

(9) Section 3.5.3 relates to braking performance and is tested in accordance with Appendix H of the
Standard under which the calculated stopping distance shall not exceed 5.5 metres.



(10) In November 2006 the ACCC undertook a product safety survey of pedal bicycles including a survey
of online stores. An 00 bicycle was purchased by the ACCC on 9 November 2006 from oo.com.au

(00 bicycle - 01) for the purpose of testing it for compliance with the Standard.

(11) The ACCC commissioned testing of 00 bicycle - 01 in accordance with sections 1, 2, 3 and 4 of the
Standard. When 00 bicycle - 01 was removed from its packaging it was found to have been
incorrectly assembled in that devices in the brake mechanism were not attached in the correct order.
00 bicycle - 01 was nevertheless tested for compliance with the Standard and as a result of these tests
the ACCC alleges that 00 bicycle - 01 failed to meet the labelling requirements in sections 1.6.4 and
1.6.5 and the performance requirement under section 3.5.3 when tested in accordance with appendix
H in that the stopping distance exceeded 5.5 metres.

(12) On 26 February 2007 the ACCC purchased a second 00 bicycle (00 bicycle - 02) in order to

ascertain

(i) whether the incorrect assembly of the 00 bicycle brake mechanism was systemic or an
isolated incident; and

(ii) whether the incorrect assembly of the brake mechanism impacted on the 00 bicycle's failure
under section 3.5.3 when tested as per appendix H

(13) The ACCC commissioned testing of 00 bicycle - 02 in accordance with sections 1, 2, 3 and 4 of the
Standard. When 00 bicycle - 02 was removed from its packaging the brake mechanism was found to
have been correctly assembled, however 00 bicycle - 02 also failed the labelling requirements in
sections 1.6.4 and 1.6.5 and the performance requirement under section 3.5.3 when tested in
accordance with appendix H in that the stopping distance exceeded 5.5 metres.

(14) The 00 bicycles were also advertised as being suitable for freestyle or trick riding however the 00
bicycles are labelled with the 'Off road Warning Label" under section 1.6.5 of the Standard, which
warns against using the bicycles for stunt riding.

(15) On 11 April 2007 the ACCC wrote to Overstockoutlet advising it of its concerns that the 00 bicycle
failed to comply with the Standard and that due to the description used to promote the 00 bicycle
consumers may also be misled as to the nature and performance characteristics of the bicycle contrary
to sections 52 and 53 of the Act.

(16) On 4 May 2007Overstockoutlet indicated to the ACCC a preparedness to conduct a recall of the 00
bicycles and on 9 July 2007 commenced the recall by sending a letter directly to consumers who had
purchased an 00 bicycle.

(17) Section 52 prohibits a corporation, in trade and commerce, from engaging in conduct that is
misleading or deceptive or likely to mislead or deceive.

(18) Section 53 prohibits corporations making false or misleading representations in trade or commerce in
connexion with the supply of goods about the particular standard or quality of those goods or that
goods have particular performance characteristics they do not have.

(19) Following receipt of the letter from the ACCC Overstockoutlet withdrew the 00 bicycles from sale on
oo.com.au and Ebay.
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(20) Overstockoutlet acknowledges that it has contravened section 65C of the Act by supplying the 00
bicycles for which there is a prescribed consumer product safety standard and which do not comply
with the Standard.

(21) Overstockoutlet acknowledges the ACCC's concerns that by advertising the 00 bicycles as being
suitable for freestyle or trick riding whereas the 00 bicycles are labelled with the 'Off road Warning
Label" under section 1.6.5 of the Standard, which warns against using the bicycles for stunt riding it
may have misled consumers as to the performance characteristics of the 00 bicycles thereby
contravening sections 52 and 53. Whilst intention is not relevant to the determination whether there
has been a breach of sections 52 and 53, Overstockoutlet has advised the ACCC that at no time did it
intend to mislead or deceive consumers.

(22) Overstockoutlet and the ACCC have agreed to resolve this matter by the giving and accepting of
undertakings in the terms and conditions as follows:

Commencement
(23) This undertaking comes into effect when:

(i) The undertaking is executed by Overstockoutlet; and

(ii) The ACCC accepts the Undertaking so executed

(24) Upon the commencement of this Undertaking, Overstockoutlet undertakes to assume the obligations set
out in paragraph 24.

Undertakings
(25) Overstockoutlet hereby undertakes for the purposes of section 87B of the Act:

(i) that it will not, and will ensure that its subsidiaries will not, in trade or commerce:

a) supply bicycles which do not comply with any prescribed consumer product safety
standard or standards in force at the time; and

b) promote a bicycle as being suitable for freestyle and trick riding when it is labelled
as being unsuitable for stunt riding without including the warning against stunt
riding in any promotion or advertisements

(ii) that it will:

a) withdraw the 00 bicycles from sale;

b) cease all promotion of any bicycles which do not comply with the prescribed
consumer product safety standards in force at the time;

c) conduct a complete and effective product safety recall of the 00 bicycle, having
regard to the Product Recall Australia guide

d) Provide the ACCC with a report by within 60 days of the date of the product
safety recall commencing, disclosing:

• The processes followed by Overstockoutlet in conducting the recall of the
00 bicycles

• Copy of the letter sent to consumers advising of the recall

• A complete list of customers and their addresses who purchased the 00
bicycle

• The total number of 00 bicycles returned pursuant to the recall process

• The date each 00 bicycle was returned
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• By whom each 00 bicycle was returned

• The amount paid to each person who returned an 00 bicycle

• When, where, by whom and by what means each 00 bicycle was
destroyed

e) If the ACCC is reasonably satisfied, based on information disclosed in d above, that
00 bicycles remain in the market place and the process followed by
Overstockoutlet has not been effective in recalling the 00 bicycle, Overstockoutlet
shall take such further steps as required by the ACCC to address any deficiencies in
the recall process.

f) ensure that all bicycles sold or supplied by Overstockoutlet in the future that are
subject to a prescribed safety and/or information standard under the Trade Practices
Act, comply with the relevant standard.

g) ensure that any promotion accurately portrays the capabilities of the bicycles;

h) implement a Compliance Program in accordance with the requirements set out in
"Annexure A" for the employees or other persons involved in Overstockoutlet's
business, being a program designed to minimise its risk of future breaches of
sections 52, 53 and 65C and to ensure their awareness of the responsibilities and
obligations in relation to the requirements of sections 52, 53 and 65C within four
months of the date of this Undertaking coming into effect;

i) maintain and continue to implement the Trade Practices Compliance Program for a
period of 3 years from the date of this Undertaking coming into effect; and

j) provide, at its own expense, a copy of any documents required by the Commission
in accordance with Annexure A.

Acknowledgments
(26) Overstockoutlet acknowledges that the ACCC will make this undertaking available for public inspection.

(27) Overstockoutlet further acknowledges that the ACCC will from time to time publicly refer to this
undertaking.

(28) Overstockoutlet further acknowledges that this undertaking in no way derogates from the rights and
remedies available to any other person arising from the alleged conduct.

(29) Overstockoutlet further acknowledges that a summary of the ACCC Compliance Program Review
reports referred to in Annexure A of the Undertaking may be held with this undertaking on the public
register.
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Rented Ey Oversthoutlet Pty Ltd (A	 SII) pursuant to section 1.11(1 of tile [oryOtthOh ACS

Secretary/Director

g N) L-01 6- 11J

Director

This	 S:11- day of Oc "C)"r	 2007

ACCEPTED BY THE AUSTRALIAN COMPETITION AND CONSUMER

COMMISSION PURSUANT TO SECTION 87B OF THE TRADE

PRACTICES ACT 1974.

Graeme Julian Samuel

Chairperson

This 1 C I—day of Od elta.Q 	 2007



Annexure A

TRADE PRACTICES COMPLIANCE PROGRAM

Overstockoutlet Pty Ltd (ACN 099 229 553) (Overstockoutlet) will establish a Trade
Practices Compliance Program (the Compliance Program) that complies with each of the
following requirements:

1. Appointments

1.1. Within one month of the date of the Undertaking coming into effect Overstockoutlet
will appoint a Director or a Senior Manager of the business to be responsible for the
development, implementation and maintenance of the compliance program (the
Compliance Officer).

2. Compliance Officer Training

2.1. Overstockoutlet will ensure that, within 3 months of the Undertaking coming into
effect, the Compliance Officer attends practical trade practices training focusing on
52, 53 and 65C.

2.2. Overstockoutlet shall ensure that the training is administered by a suitably qualified
compliance professional or legal practitioner with expertise in trade practices law;

2.3. Overstockoutlet, within 14 days of completion of training, will provide the
Commission with a written statement from the compliance professional or legal
practitioner confirming the completion of the training conducted in accordance with
2.1 and 2.2 above.

3. Staff Training

3.1. Overstockoutlet will cause all employees of Overstockoutlet whose duties could
result in them being concerned with conduct that may contravene sections 52, 53
and/or 65C to receive regular (at least once a year) practical training administered by
the Compliance Officer (once trained) or a qualified, compliance professional or
legal practitioner with expertise in trade practices law, that focuses on sections 52, 53
and 65C.

4. Complaints handling — Overstockoutlet will:

4.1. develop procedures for recording, storing and responding to trade practice complaints
within 2 months of the Undertaking coming into effect; and

4.2. provide the Commission with an outline of the complaint handling system within 2
months of the Undertaking coming into effect.



5. Product Safety – Overstockoutlet will:

5.1. maintain up-to-date copies, at its business premises, of all consumer product safety
standards and consumer information standards that are prescribed for the purposes of
the Trade Practices Act and that relate to products Overstockoutlet supplies.

5.2. ensure that the products supplied that are subject to a prescribed safety and/or
information standard under the Trade Practices Act, comply with the relevant
standard.

5.3. design, implement and maintain recall procedures that enable products supplied by
Overstockoutlet that do not comply with prescribed safety and/or information
standards under the Trade Practices Act to be efficiently and effectively withdrawn
from the market and returned to Overstockoutlet.

6. Overstockoutlet will ensure that the Compliance Officer reports to their director(s) or
governing body every 3 months on the continuing effectiveness of the Compliance
Program.

7. Review – Overstockoutlet shall, at its own expense, cause an annual review of the
Compliance Program elements (the Review) to be carried out in accordance with each of
the following requirements:

7.1. Scope of the Review – Overstockoutlet shall ensure that the Review is broad and
rigorous enough to:

7.1.1. provide Overstockoutlet and the Commission with a supportable verification
that Overstockoutlet has in place a Compliance Program that complies with the
requirements of the Undertaking and is suitable for the size and structure of
Overstockoutlet;

7.1.2. provide the Review Report and opinions detailed at point 8 below; and

7.1.3. provide Overstockoutlet and the Commission with a supportable verification
that Overstockoutlet has in place a product safety compliance program that
complies with the requirements of the Undertaking and is suitable for the size
and structure of Overstockoutlet.

7.2. Independence of Reviewer - Overstockoutlet shall ensure that the Review is carried
out by a suitably qualified, independent compliance professional with expertise in
trade practices law (the Reviewer). The Reviewer will qualify as independent on the
basis that he or she:

7.2.1. did not design or implement the Compliance Program;

7.2.2. is not a present or past staff member or director of Overstockoutlet;

7.2.3. has not acted and does not act for Overstockoutlet in any trade practices
related matters;
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7.2.4. has not and does not act for or consult to Overstockoutlet or provide other
services on trade practices related matters other than Compliance Program
reviewing; and

7.2.5. has no significant shareholding or other interests in Overstockoutlet.

7.3. Evidence - Overstockoutlet shall use its best endeavors to ensure that the Review is
able to be conducted on the basis that the Reviewer has access to all relevant sources
of information in the Overstockoutlet's possession or control, including without
limitation:

7.3.1. enquiries of any employees, representatives, agents and stakeholders of
Overstockoutlet;

7.3.2. documents created by Overstockoutlet's consultants, legal practitioners and
accountants for use in Overstockoutlet's Compliance Program;

7.3.3. all documents required to assess Overstockoutlet's compliance with the
relevant product safety/information standards under the Trade Practices Act.

7.4. Overstockoutlet shall ensure that the first Review is completed within one year and
one month of this Undertaking coming into effect and that each subsequent Review is
completed within one year thereafter

8. Reporting

8.1. Overstockoutlet shall use its best endeavours to ensure that the Reviewer sets out the
findings of the Review in a Trade Practices Compliance Program Review Report,
which will provide particular and specific information regarding the scope of the
Review and the effectiveness of the Trade Practices Compliance Program including:

8.1.1. details of the evidence gathered and examined during the Review;

8.1.2. the name and relevant experience of the person appointed as Overstockoutlet
Compliance Officer;

8.1.3. the Reviewer's opinion on whether Overstockoutlet has in place effective staff
training, complaints handling programs that comply with the requirements of the
Undertaking;

8.1.4. actions recommended by the Reviewer to ensure the continuing effectiveness
of Overstockoutlet's Compliance Program.

8.2. Overstockoutlet shall ensure that each Trade Practices Compliance Program Review
Report is completed and provided to Overstockoutlet within one month of
completion of the Review.

8.3. Overstockoutlet will cause the Trade Practices Compliance Program Review Report
to be provided to the Commission within 14 days of its receipt from the Reviewer.
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8.4. Overstockoutlet shall implement promptly and with due diligence any
recommendations made by the Reviewer or required by the Commission that are
reasonably necessary to ensure that Overstockoutlet maintains and continues to
develop the Compliance Program elements in accordance with the requirements of
this Undertaking.

9. If requested by the Commission Overstockoutlet shall, at its own expense, provide copies
of documents and information in respect of matters which are the subject of the
Compliance Program.

10. In the event the Commission has sufficient reason to suspect that the Compliance
Program is not being implemented effectively, Overstockoutlet shall, at its own expense
and if requested by the Commission, cause and interim or additional Review to be
conducted and cause the resulting Trade Practices Compliance Program Review Report to
be provided to the Commission.
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