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TRADE PRACTICES ACT 1974

UNDERTAKING TO THE
AUSTRALIAN COMPETITION AND CONSUMER COMMISSION
GIVEN FOR THE PURPOSES OF SECTION 87B
BY

SHELDON PARK PTY LTD (ACN 050 194 477)

PERSON GIVING THE UNDERTAKING

(D

This undertaking is given to the Australian Competition and Consumer
Commission (ACCC) by Sheldon Park Pty Ltd, ACN (50 194 477 (Sheldon
Park) of level 9, 492 St Kilda Road, Melbourne in the State of Victoria, pursuant
to section 87B of the Trade Practices Act (1974) (the Act).

BACKGROUND
Sheldon Park / Sportsmart

2)

(3)

S

Sheldon Park is incorporated under the Corporations Law and is registered in the
State of Victoria.

Sheldon Park retails sporting goods under the business name Sportsmart through
three outlets located in Moorabbin, Northcote and Noble Park in the State of
Victoria (Sportsmart outlets). All Sportsmart outlets retail sports equipment,
clothing and footwear.

Sheldon Park advertises products available at Sportsmart outlets to potential
consumers through quarterly catalogues and in advertisements in the Melbourne
edition of the Trading Post and the Herald Sun (advertising media).

Conduct

{5)

(6)

Sheldon Park represented by way of two price comparative advertising in
advertising media some products available at Sportsmart outlets had previously
been sold at the Recommended Retail Price (RRP) when in fact the advertised
products had never been sold, or had not been sold for a substantial period of
time, at the RRP.

Specifically, the ACCC was concerned:

a. two price comparative advertising concerning five lines of treadmills
(various brands) spanning a period of up to 4 years (7 June 2001 to 3
February 2005) and

b. two price comparative advertising concerning 56 styles of footwear
(various brands) which were intermittently advertised, most appearing as



(7)

(3)

9

(10)

one off advertisements, in the advertising media spanning a period of up to
11 months (April 2004 to March 2005)

amounted to misieading and/or false representations concerning the price of goods
in contravention of sections 52 and 53(e) of the Act.

Attached as Annexure A to this Undertaking is a sample of the advertisements.

The ACCC considered the representations may have led some consumers to
believe:

a. the advertised products had previously been sold at Sportsmart outlets at
the RRP for a substantial period of time and/or

b. they were obtaining a significant saving having regard to the difference
between the advertised price and the RRP.

Sheldon Park admits it may have breached sections 52 and 53(e) of the Act by
representing by way of two price comparative advertising in its advertising media
some products available at Sportsmart outlets had previously been sold at the RRP
when in fact the advertised products had never been sold, or had not been sold for
a substantial period of time, at the RRP.

Sheldon Park has advised the ACCC it has ceased using two price comparative
advertising where it has not previously sold the specified products at the higher
advertised price recently and at that price for a reasonable period of time.

In response to the ACCC’s concerns regarding the conduct, Sheldon Park has
offered this Undertaking to the ACCC.

COMMENCEMENT OF UNDERTAKING

(11)  This Undertaking comes into effect when:

a. the Undertaking is executed by Sheldon Park and

b. the ACCC accepts the Undertaking so executed.
UNDERTAKINGS
(12)  Sheldon Park hereby undertakes, for the purposes of section 87B of the Act:

Refrain from conduct

a. not to use two price comparative advertising referring to a specified RRP
where the goods are not available regularly in the marketplace at that RRP
and not to use two price comparative advertising using a price other then a
specified RRP where it has not previously sold the advertised products at
the higher of the two comparative prices recently and for a reasonable
period of time.

b. ifreferring to an RRP to clearly and prominently identify Sheldon Park
does not usually retail the product at the RRP.



Public Disclosure

C.

e.

within 28 days from the date on which this Undertaking comes into effect,
to display a public disclosure notice in each of its three Sportsmart outlets
in the form prescribed in Annexure B for a period of 28 days, which
unless otherwise agreed with the ACCC is to be displayed at each register
and service counter in all three Sportsmart stores at a minimum A4 size
(210 x 297mm).

within 28 days from the date on which this Undertaking comes into effect,
to publish public disclosure notices in the Melbourne edition of the
Trading Post and the Herald Su:n in the form prescribed in Annexure B,
which unless otherwise agreed with the ACCC is to be:

i. 140mm high and 75 mm wide in relation to the Notices in the
Herald Sun and 140mm high and 45mm wide in relation to the
Notices in the Trading Post

ii. published on two separate occasions over a one month period in
relation to the Notices in the Herald Sun and two separate
occasions over a one month period in relation to the Notices in the
Trading Post and

ili. placed on the same day of the week and on the same or similar
pages of each respective newspaper’s traditional Sportsmart
advertisement placemer:t

to make any advertising agency it engages in relation to the promotion or
advertisement of Sportsmart pr.ducts aware of Sheldon Park’s obligations
under this Undertaking.

Trade Practices Compliance Program

f.

h.

to establish and implement a Trade Practices Compliance Program in
accordance with the requirements set out in Annexure C for the
employees or other persons involved in Sheldon Park’s business, being a
program designed to minimise Sheldon Park’s risk of future breaches of
Part V of the Act and to ensure awareness of its responsibilities and
obligations in relation to the requirements of Part V of the Act, within 3
months of the date of this Undertaking coming into effect

to maintain and continue to implement the Trade Practices Compliance
Program for a period of 3 years from the date of this Undertaking coming
into effect and

to provide, at its own expense, a copy of any documents required by the
ACCC in accordance with Annexure C.



ACKNOWLEDGEMENT

(13)  Sportsmart acknowledges the ACCC will make this Undertaking available for
public inspection, including by placing it on a register, publishing it and allowing
third parties to publish it.

(14)  Sportsmart further acknowledges the ACCC may issue a media release about this
undertaking and will, from time to time, publicly refer to this Undertaking.

(15)  Sportsmart further acknowledges this Undertaking in no way derogates from the
rights and remedies available to any other person arising from the alleged
conduct.

(16)  Sportsmart further acknowledges a summary of the ACCC Compliance Program
Review reports referred to in Annexure C of the Undertaking may be held with
this Undertaking on the public register.

EXECUTED BY:
Sheldon Park Pty Ltd (ACN 050 194 477),
pursuant to section 127(1) of the Corporations Act 2001.

Vs ._/ '

e e

Signature of Director ( oG %/ ) Signature of Director/Secretary
- M (J\a&\ Gerord (Doods  ~

(Print) Name of Director (Print) Name of Director/Secretary

/
This ’ / f /\/Lday of V"@é_\k/ 2005
.

ACCEPTED BY THE AUSTRALIAN//COMPETITION AND CONSUMER
COMMISSION PURSUANT TO SECTION 87B OF THE TRADE PRACTICES
ACT 1974

~

Graeme Julian Samuel

Chairman

This 2%  dayof A«&«Mt— 2005



Annexure A

These advertisements are samples only.
Not all products advertised were the subject of the ACCC’s concerns.
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Annexure B



PUBLIC DISCLOSURE

An Apology from Sportsmart

SHOP SMART AT

The Australian Competition and Consumer Commission has raised concerns
with Sheldon Park Pty Ltd in relation to two price comparative advertising
representations we made in our Sportsmart catalogues and selected
Sportsmart advertisements we placed in the Melbourne edition of the Trading
Post and the Herald Sun.

We made representations in relation to  lines of treadmills (various brands)
and 56 styles of footwear (various brandq) comparing the recommended retail
price (RRP) with our price.

We admit this may have misled you because these items had not previously
been sold at Sportsmart outlets at the RRP or had not been sold at Sportsmart
outlets at the RRP for a substantial period of time, thereby misrepresenting
the nature of the savings for those sale items.

Sheldon Park Pty Ltd expresses its sincere apologies to all our customers
affected by this conduct. To ensure this conduct does not happen again,
Sheldon Park Pty Ltd offered a court enforceable undertaking which was
accepted by the ACCC and can be viewed at www.accc.gov.au. The
undertaking requires us to implement a robust compliance program, including
Trade Practices training, which will be undertaken by relevant staff and
management.

This Public Disclosure has been paid for by Sheldon Park Pty Ltd and circulated at the
request of the Australian Competition and Consumer Commisston (ACCC).




Annexure C



1.

Annexure C

TRADE PRACTICES COMPLIANCE PROGRAM

Appointments

1.1. Within one month of the date of the Undertaking coming into effect Sheldon
Park Pty Ltd (Sheldon Park) will appoint a Director or a Senior Manager of the
business to be responsible for the development, implementation and maintenance
of the compliance program (the Compiiance Officer).

Risk Assessment

2.1. Sheldon Park shall within one monti: instruct a suitably qualified, compliance
professional or legal practitioner with expertise in trade practices law (a Trade
Practices Professional) to conduct a Trade Practices Act risk assessment (the
Risk Assessment) in accordance with (a) - (d) below:

(a) identify the areas where Sheldon Park is at risk of breaching Part V of the
Act

(b) assess the likelihood of these risks occurring and the consequences of the
risks to the business operations of Sheldon Park should they occur

(c) identify where there may be gaps in Sheldon Park’s existing procedures for
managing these risks

(d) provide recommendations for action having regard to the assessment.

. Compliance Officer Training

3.1. Sheldon Park will ensure, within 2 months of the Undertaking coming into
effect, the Compliance Officer attends practical trade practices training focusing
on Part V of the Trade Practices Act 1974 (the Act).

3.2. Sheldon Park shall ensure the training is administered by a Trade Practices
Professional.

3.3. Sheldon Park, within 14 days of completion of training, will provide the ACCC
with a written statement from a Trade Practices Professional confirming the
completion of the training conducted in accordance with 3.1 and 3.2 above.

Staff Training

4.1. Sheldon Park will cause all employees of Sheldon Park whose duties could result
in them being concerned with conduct that may contravene Part V of the Act to



5.

6.

receive regular (at least once a year) practical training administered by the
Compliance Officer {once trained) or a Trade Practices Professional that focuses
on Part V of the Act.

Complaints handling
Sheldon Park will:

5.1. develop procedures for recording, storing and responding to trade practice
complaints within 2 months of the Undertaking coming into effect and

5.2. provide the ACCC with an outline of the complaint handling system within 2
months of the Undertaking coming into effect.

Advertising and Promotional Material

6.1. Sheldon Park will ensure its advertising and promotional material is reviewed by
the Compliance Officer to ensure the advertising and promotional material is
compliant with Part V of the Act.

6.2. Sheldon Park will engage a law firm experienced in the area of Trade Practices
law to assist and advise Sheldon Park to ensure the advertising and promotional
material is compliant with Part V of the Act, in instances where the Compliance
Officer is not confident the advertising and promotional material is compliant
with Part V of the Act.

6.3. Sheldon Park will not publicly release advertising and promotional material
without the approval of the Compliance Officer.

Internal reporting
7.1. Sheldon Park will ensure the Compliance Officer reports to their director(s) or

governing body every 6 months on the continuing effectiveness of the
Compliance Program.

Review
8.1. Sheldon Park shall, at its own expense, cause an annual audit of the Compliance
Program elements (the Review) to be carried out in accordance with each of the

following requirements:

(a) Scope of the Review - Sheldon Park shall ensure the Review is broad and
rigorous enough to:

i.  provide the ACCC with a supportable verification that Sheldon Park
has in place a Compliance Program that comply with the



requirements of the Undertaking and is suitable for the size and
structure of Sheldon Park and

ii.  provide the Review Report and opinions detailed at point 7 below.

{b) Independence of Reviewer - Sheldon Park shall ensure the Review is
carried out by a suitably qualified, independent compliance professional
with expertise in trade practices iaw (the Reviewer). The Reviewer will
qualify as independent on the basis that he or she:

i.  is not a present or past staff member or director of Sheldon Park

ii.  has not acted or does not act for Sheldon Park in any other capacity
other than Compliance Program Reviewer or Advisor

iii. is not retained by Sheldon Park in any capacity other than
Compliance Program Reviewer or Advisor, either currently or in the
past

iv.  has not and does not act for or consult to Sheldon Park or provide
other services on trade practices related matters other than
Compliance Program reviewing and

v.  has no other interests in Sheldon Park.

(c) Evidence - Sheidon Park shall use its best endeavors to ensure the Review
is able to be conducted on the basis that the Reviewer has access to all
relevant sources of information in Sheldon Park’s possession or control,
including without limitation:

i.  enquiries of any employees, representatives, agents and stakeholders
of Sheldon Park and

ii. documents created by Sheldon Park’s consultants, legal practitioners
and accountants for use in Sheldon Park’s Compliance Program.

(d)  Sheldon Park shall ensure that the first Review is completed within one
year and one month of this Undertaking coming into effect and that each
subsequent Review is completed within one year thereafter.

9. Reporting
9.1. Sheldon Park shall use its best endeavours to ensure the Reviewer sets out the

findings of the Review in a Trade Praciices Compliance Program Review Report,
which will provide particular and specific information regarding the scope of the



Review and the effectiveness of the Trade Practices Compliance Program
including:
(a)  details of the evidence gathered and examined during the Review

(b)  the name and relevant experience of the person appointed as Sheldon Park
Compliance Officer

(c) the Reviewer’s opinion on whether Sheldon Park has in place effective
staff training, complaints handling programs that comply with the
requirements of the Undertaking

(d) actions recommended by th¢ Reviewer to ensure the continuing
effectiveness of Sheldon Park’s Compliance Program.

9.2. Sheldon Park will use its best endeavours to ensure the Trade Practices
Compliance Program Review Report is completed and will provide a copy to the
ACCC within 14 days of its receipt frcm the Reviewer.

9.3. Sheldon Park shall implement promptly and with due diligence any
recommendations made by the Revicwer and required by the ACCC that are
reasonably necessary to ensure that Sheldon Park maintains and continues to
develop the Compliance Program elements in accordance with the requirements
of this Undertaking.

10. Requests by ACCC

10.1. If requested by the ACCC Sheldon Park shall, at its own expense, provide
copies of documents and information in respect of matters which are the subject
of the Compliance Program.

10.2. In the event the ACCC has sufficient reason to suspect the Compliance
Program is not being implemented effectively, Sheldon Park shall, at its own
expense and if requested by the ACCC, cause an interim or additional Review to
be conducted and cause the resulting Review Report to be provided to the
ACCC.



