
RACOOOB2UD 
TRADE PRACTICES ACT 1974 

UNDERTAKING TO THE AUSTRALIAN COMPETITION AND 
CONSUMER COMMISSION GIVEN FOR THE PURPOSES OF 

SECTION 87B 

BY 

Proton Cars Australia Pty Limited 

(A.C.N. 076 002 590) 

BACKGROUND 

1 Proton Cars Australia Pty Limited (“Proton Cars”), ACN 076 002 590 is 
incorporated under the Corporations Act and is registered in the State of New 
South Wales. 

2 Since 1995 Proton Cars has imported, distributed and retailed the following 
models of Proton motor vehicle models in Australia for supply in trade or 
commerce to consumers: 

2.1 Satria; 

2.2 Satria GTi; 

2.3 Person a ; 

2.4 Waja; 

2.5 Wira; and 

2.6 M21. 

(‘the Proton vehicles’). 

3 The Australian Competition and Consumer Commission (“ACCC”) is responsible 
for ensuring compliance with the Trade Practices Act 1974 (“the Act”). The 
objective of the Act is to enhance the welfare of Australians through the promotion 
of competition and fair trading and to provide for consumer protection. 

4 Sections 659-65T of the Act are intended to ensure that certain consumer goods 
meet compulsory consumer product safety or information standards and that 
dangerous goods are not sold or are able to be quickly withdrawn from sale. 
Compulsory consumer product safety standards require goods to meet certain 
requirements relating to their construction, composition, contents, method of 
manufacture, design, labelling and packaging. 

5 Section 65C of the Act prohibits a corporation from supplying goods that do not 
comply with a compulsory consumer product safety standard. The prohibition 
applies to suppliers of goods such as manufacturers, importers, distributors and 
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retailers. The Act provides for a range of penalties where a corporation breaches 
this prohibition including monetary penalties of up to $220,000 for individuals and 
$1 . I  million for companies. It is a supplier’s responsibility to ensure its product 
complies with a compulsory consumer product safety standard. 

6 A compulsory consumer product safety standard has been declared in relation to 
vehicle jacks and is based on AustraIian/New Zealand Standard AS/NZ 
2693: 1993 - Vehicle Jacks (‘the vehicle jack safety standard”). The vehicle jack 
safety standard applies to all vehicle jacks (up to and including vehicle jacks 
having an 8 tonne capacity). 

7 The vehicle jack safety standard aims to reduce the risk of injury and death 
resulting from the improper use or failure of vehicle jacks by prescribing 
requirements for the design, construction, performance, labelling and safe usage 
of jacks designed to raise vehicles. 

8 Clause 7.1 of the vehicle jack safety standard prescribes marking requirements 
for both general purpose and ‘specific vehicle jacks’. The vehicle jack safety 
standard defines a specific vehicle jack as: 

“ a jack which is limited in its application to a specific vehicle or range of 
vehicles and is not intended to be used to /iff a vehicle at other than the 
specific engagement points. ” 

9 Specific vehicle jacks must be permanently and legibly marked with: 

9.1 

9.2 

9.3 

9.4 

9.5 

9.6 

the name of the vehicle manufacturer (Clause 7.1(b)); 

the designated range of vehicles with which the jack is intended to be 
used (Clause 7.1 (c)); 

the nominated capacity stated as “Safe Working Load ...” in kilograms 
(Clause 7.1 (d)); 

clear and adequate instructions regarding the operation of the jack 
(Clause 7.1 (e)); 

for hydraulic jacks, a statement specifying the correct hydraulic fluid for 
use with the jack and a requirement that it be kept at the recommended 
level (Clause 7.1 (9); and 

a warning notice as follows, or words to the same effect: 

“WARNING: DO NOT GET UNDER A VEHICLE THAT IS SUPPORTED 
ONLY BY A JACK: USE VEHICLE SUPPORT STANDS.” 

(Clause 7.1(g)) 

10 Clause 7.3 of the vehicle jack safety standard requires the following safe usage 
instructions to supplied with vehicle jacks: 

10.1 the jack should be used on level firm ground wherever possible (Clause 
7.3 (b) ( i n  
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10.2 a recommendation that the wheels of the vehicle be chocked, and that 
no person should remain in a vehicle that is being jacked (Clause 7.3 (b) 
(ii)); 

10.3 no person should place any portion of their body under a vehicle that is 
supported only by a jack; use vehicle support stands (Clause 7.3 (b) 
(iii)); and 

10.4 the vehicle owner’s manual should be consulted prior to the jacking of 
the vehicle (Clause 7.3 (b) (iv)). 

11 The ACCC’s role includes the enforcement of compulsory consumer product 
safety standards declared under the Act , including the vehicle jack safety 
standard, and in this regard it undertakes random market surveys to ensure 
compliance with those safety standards. 

12 In July and August 2002 the ACCC conducted a survey of specific vehicle jacks 
supplied with various types of new motor vehicles to monitor supplier compliance 
with the vehicle jack safety standard. The ACCC ascertained that some of the 
Proton vehicles did not comply with Clause 7 of the vehicle jack safety standard in 
the following respects: 

12.1 specific vehicle jacks failed to have marking that displayed: 

(a) vehicle manufacturer name; 

(b) designated range of vehicles; 

(c) nominated capacity stated as ‘Safe Working Load . . . ’  in 
kilograms; 

(d) clear and adequate instructions; and 

(el a warning notice as follows, or words to the same effect: 

“WARNING: DO NOT GET UNDER A VEHICLE THAT IS SUPPORTED 
ONLY BY A JACK: USE VEHICLE SUPPORT STANDS.” 

12.2 the Owner manual for the Proton vehicles failed to comply with the 
requirements set out in Clause 7.3(b)(iii) of the vehicle jack safety 
standard in that they omitted to advise in relation to the use of vehicle 
support stands. 

13 On 6 August 2002, the ACCC wrote to Proton Cars stating that Proton Cars had 
breached section 65C of the Act because the vehicle jack standard was not 
complied with. 

14 On 16 August 2002 Proton Cars wrote to the ACCC admitting that it had failed to 
comply with the vehicle jack safety standard in relation to the Proton vehicles. 
Proton Cars further stated that on receipt of the ACCC’s letter, it informed the 
Proton vehicle manufacturer to immediately implement the requirements of the 
vehicle jack safety standard for all Proton vehicles for export to Australia and that 
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it had arranged for all Proton Owner Manuals to be printed immediately in 
accordance with Clause 7.3 of the vehicle jack safety standard. 

15 Proton Cars acknowledges that: 

15.1 by supplying motor vehicles with specific purpose jacks that do not 
comply with the marking and safe usage information requirements of 
Clause 7 of the vehicle jack safety standard it has breached section 65C 
of the Act; 

15.2 failure to comply with a compulsory consumer product safety standard 
may pose significant safety hazards to consumers including, in the case 
of the vehicle jack safety standard, serious injury or death; and 

15.3 the compliance policy it had in place during the course of supplying the 
Proton vehicles failed to ensure that Proton complied with the marking 
and safe usage information requirements of the vehicle jack safety 
standard . 

16 In order to address the potential safety hazards posed by Proton Car’s failure to 
comply with the marking and safe usage information requirements of the vehicle 
jack safety standard, and to ensure such breaches do not recur, Proton Cars 
provides this Undertaking to the ACCC under section 878 of the Act. 

UNDERTAKINGS 

Proton Cars undertakes to the ACCC for the purposes of section 876 that: 

17 In compliance with the vehicle jack safety standard, Proton Cars, by its servants 
or agents or otherwise howsoever, will not from the date of this Undertaking:- 

17.1 Supply vehicle jacks that are not permanently and legibly marked with 
the following information: 

(a) the name of the vehicle manufacturer; 

(b) the designated range of vehicles with which the jack is 
intended to be used; 

( a  the nominated capacity stated as ‘safe working load’ in 
kilograms; 

( 4  clear and adequate instructions regarding the operation of the 
jack; and 

(e) a warning notice in the following words or words to the same 
effect: 

‘WARNING: DO NOT GET UNDER A VEHICLE THAT IS 
SUPPORTED ONLY BY A JACK: USE VEHICLE SUPPORT 
STANDS’. 

17.2 Supply vehicles with jacks without the following information: 
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(a) any necessary procedures for maintenance, including 
lubrication requirements and details for servicing the hydraulic 
system, if any; 

recommendations for safe usage of the jack, including the 
following: 

(0 the jack should be used on level firm ground 
wherever possible; 

it is recommended that the wheels of the vehicle be 
chocked, and that no person should remain in a 
vehicle that is being jacked; 

no person should place any portion of their body 
under a vehicle that is supported only by a jack; use 
vehicle support stands; and 

the vehicle owner’s manual should be consulted prior 
to the jacking of the vehicle. 

(ii) 

(iii) 

(iv) 

18 In the event that the vehicle jack safety standard is amended or varied after this 
Undertaking is executed, Proton Cars will not from the date of this Undertaking 
supply vehicle jacks contrary to the vehicle jack safety standard as may be in 
force from time to time. 

Proton Cars will implement a voluntary recall program as follows:- 19 

19.1 

19.2 

19.3 

19.4 

By the date 14 days after the date of this Undertaking or such later date 
that the ACCC shall agree Proton Cars will take all reasonable steps to 
identify all owners of the Proton vehicles at the date of this Undertaking 
(‘the Proton owners’) including obtaining information available to it from 
State and Territory motor vehicle registries located in Australia. 

By the date 14 days after the date of this Undertaking or such later 
date that the ACCC shall agree Proton Cars will send to the Proton 
owners that it has identified pursuant to paragraph 19.1 above a letter in 
the form of attachment A. 

By the date 14 days after the date of this Undertaking or such later date 
that the ACCC shall agree Proton Cars will publish a recall notice in the 
first six pages of a major metropolitan newspaper circulating in each 
State and Territory of Australia, approved by the ACCC, in the form of 
attachment B. 

By the date 14 days after the date of this Undertaking or such later 
date that the ACCC shall agree Proton Cars will publish on its internet 
site located at url (universal resource locator) 
<<http:www.proton.com.au>> (“the Proton website”), a link available 
from the home page of the Proton website by a prominent notice on the 
home page that occupies at least 20% of the home page, saying “urgent 
product safety notice click here for details” that allows the owners of the 
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19.5 

19.6 

vehicles the subject of the voluntary recall program to view a notice in 
the form of attachment B, which will be: 

(a) of a size that occupies a full page; 

(b) in black text on a white background and in a type size 
proportionately similar to that in attachment B; and 

((3 maintained on the Proton website for a period of not less than 
30 continuous days from the date it is first displayed. 

On or before the date of this Undertaking Proton Cars will by issue a 
service bulletin to all of its authorised Proton dealers in Australia: 

(a) providing a copy of attachments A and B; 

(b) setting out any steps the dealer and service centres may need 
to take to assist consumers; and 

(c) in a form agreed with the ACCC. 

By the date six (6) weeks after the date of this Undertaking Proton Cars 
will provide a written report to the ACCC prepared by a suitably qualified 
compliance professional who is independent of Proton Cars, and has no 
conflict of interest or duty in providing audit services to it, detailing 
Proton Cars’ adherence with paragraphs 19.1 to 19.5 of this 
Undertaking. 

20 Proton Cars will, in a period of not less than five (5) months and not more than 
seven (7) months after this Undertaking is executed, design, implement and make 
provision to maintain and audit, at its own expense, a trade practices Compliance 
Program (‘Compliance Program’) in relation to consumer product safety standards 
that is in accordance with the Australian Standard for Compliance Programs AS- 
3806, or has otherwise been approved in writing by the ACCC, relating to those 
provisions of the Act which are relevant to the conduct of its business and which: 

20.1 demonstrates commitment to a policy of compliance and will embed a 
culture of compliance throughout Proton Cars; 

20.2 analyses and responds to the trade practices matter resulting in this 
Undertaking; 

20.3 identifies risk areas for trade practices contraventions and develops 
systems to eliminate or minimise these risks; 

20.4 provides that Proton Cars will take appropriate action concerning any 
person within its control who is responsible for contraventions of the Act 
and will not indemnify any such person from the consequences of suit or 
settlement in respect of any contravention of the Act; and 
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21 

20.5 provides practical and verifiable training for all relevant staff and 
management so that contraventions and potential contraventions of the 
Act may be prevented or otherwise detected, referred and acted upon. 

In respect of clause 20 above the Compliance Program will incorporate the 
following elements:- 

Commitment 

21 .I Publication to all directors, employees and agents of Proton Cars of a 
written policy of commitment to compliance. 

21.2 Ensuring that compliance is a standing item at Board meetings. 

21.3 Appointment of a Compliance Officer who will have appropriate 
knowledge of trade practices law or receive training in trade practices 
law from a firm of solicitors or compliance professionals with experience 
in trade practices law. 

21.4 Implementation of adequate procedures to monitor compliance. 

21.5 Ensuring that all directors and employees, and relevant third parties 
such as distributors, advertising representatives and other agents, 
understand corn pl ia nce procedures . 

Compliance manual 

21.6 A Compliance Manual documenting the essential features of the 
Compliance Program, will be prepared and copied to the ACCC. 

Policy and procedures 

21.7 Implementation of procedures to ensure that the compliance policy is 
understood by directors, employees and agents of Proton Cars. 

21.8 Ensuring procedures are established to assess compliance against 
predetermined objectives and assessment criteria. 

Management responsibility 

21.9 Identification of processes involved in designing, implementing and 
maintaining the Compliance Program and the roles and responsibilities 
of directors, employees and agents. 

21.10 Ensuring that line managers are responsible for compliance in their 
immediate area. 

Resources and authority 

21 .I 1 Ensuring that the Compliance Officer has: 

(3) authority, recognition and support from directors and 
managers; 
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(b) access to all directors, employees and agents to ensure 
compliance; and 

(c) overall responsibility for design, implementation, maintenance 
and audit of the Compliance Program. 

21.12 Ensuring that directors, employees and agents have access to 
necessary mat eri a Is including com pl i a n ce man u a Is , training , reference 
material and databases. 

21.13 Ensuring that any external compliance services providers have the 
resources and expertise necessary to carry out the required tasks. 

Continuous improvement 

21 .I4 Implementation of procedures to ensure that the Compliance Program is 
continuously reviewed. 

Operating procedures for compliance 

21.15 Integration of compliance considerations into other aspects of corporate 
operations such as operation of computer systems, drafting of forms 
and contracts, administrative procedures, financial evaluations, and 
performance evaluation of directors, employees and agents. 

Training 

21.16 Implementation of a practical and easily understood compliance training 
system for relevant staff which is: 

(a) integrated into induction courses; 

(b) reviewed at least every six months; 

(c) participatory; 

(d) verifiable by independent third parties; 

(e> framed to reflect areas of risk; and 

(9 part of line and senior manager development. 

Corn plai nts hand1 i ng system 

21.17 Implementation of a visible and accessible complaints handling system 
which complies within Australian Standard AS 4269 when read together 
with Appendix A to Australian Standard AS 3806. 

Record keeping 

21.18 Keeping accurate record of instances of compliance failure and 
complaints, and of action taken to redress such instances. 

Disciplinary policy 
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21.19 Implementation of a disciplinary policy for contraventions of the Act by 
directors, employees and agents, and publication of the policy to all 
such persons. 

Ensuring that compliance is integrated into performance reviews for 
employees. 

lden ti f ication and rectification 

21.21 

21.20 

Development of a system to identify and classify instances of 
compliance failure and complaints so that systemic and recurring 
problems are rectified. 

Reporting 

21.22 Ensuring that compliance problems are promptly reported to the 
Compliance Officer. 

Monitoring and review 

21.23 Introduction of a system to monitor and review the effectiveness of the 
Compliance Program. 

Accountability 

21.24 Ensuring that the Compliance Officer is accountable to the Directors for 
co m pl i a n ce issues . 

Audit of the trade practices compliance program 

21.25 

21 -26 

21.27 

Proton Cars shall cause, at its own expense, an independent audit of its 
Compliance Program to be conducted: 

(a) 

(b) 

(c) 

during the month of February 2004; 

during the month of February 2005; and 

on any additional occasions as the auditor determines 
necessary. 

The audit will be conducted by a suitably qualified compliance 
professional who is independent of Proton Cars and has no conflict of 
interest or duty in providing audit services to it. 

The auditor will review and report in writing on: 

(a) 

(b) 

Proton Cars’ adherence to this Undertaking; 

the particulars of the Compliance Program, its implementation 
of the Compliance Program and the achievement of its 
objectives; and 
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22 

23 

24 

25 

26 

(c> any recommended changes to the Compliance Program that 
may be necessary to ensure achievement of its objectives. 

21.28 The auditor will provide a copy of the audit report to the ACCC within 
twenty one days of completion of the audit. 

21.29 If requested by the Commission, Proton Cars will provide forthwith to the 
ACCC; 

(a> the name of the auditor; 

(b) the information upon which it relies in determining the auditor 
is independent from it; and 

(c> information showing whether any recommendations by the 
auditor have been implemented. 

21.30 Proton Cars will update the ACCC, within eighty (80) days of this 
Undertaking being executed, of its progress in implementing the 
Compliance Program. 

COMMENCEMENT OF UNDERTAKINGS 

This Undertaking comes into effect when 

22.1 the Undertaking is executed by Proton Cars; and 

22.2 the ACCC accepts the Undertaking so executed. 

ACKNOWLEDGEMENTS 

Proton Cars acknowledges that the ACCC will make this Undertaking available for 
public inspection. 

Proton Cars acknowledges that the ACCC will from time to time publicly refer to 
this Undertaking. 

Proton Cars further acknowledges that this Undertaking in no way derogates from 
the rights and remedies available to any other person arising from the alleged 
conduct . 

Proton Cars further acknowledges that the reports referred to in paragraphs 19.6 
and 21 2 8  and the Compliance Program as in force from time to time may be held 
with this Undertaking on the public register. 
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IN WITNESS of this Undertaking and its agreement the Common Seal of Proton Cars Pty 
Ltd (A.C.N. 076 002 590) was hereunto affixed by authority of its Board of Directors in the 
presence of: 

Director/Secretary: J\(pQ[ibLi\ 

DATEDthis dayof F &BlWpr‘z’l 2003 

ACCEPTED BY THE AUSTRALIAN COMPETITION AND CONSUMER COMMISSION 
PURSUANT TO SECTION 876 OF THE TRADE PRACTICES ACT 1974 

Chairman: 

DATED this day of 2003 
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ATTACHMENT A 

/To be typed on Proton Cars letterhead] 

Insert date 

Insert name and address 

Insert VIN, Rego, make & model 

Dear insert name 

WARNING - PROTON VEHICLE JACK SAFETY RECALL 

The Australian Competition and Consumer Commission (“ACCC”) conducted a product safety 
survey of vehicle jacks during July and November of 2002. The survey identified that the vehicle 
jacks provided with all Proton motor vehicle models supplied in Australia between April 1995 
and August 2002 failed to comply with the requirements of the mandatory consumer product 
safety standard for vehicle jacks based on AustralianINew Zealand Standard AS/NZ 2693: 1993 
- Vehicle Jacks (the “vehicle jack safety standard”). 

Our records and enquiries indicate that you own a Proton motor vehicle model that was 
supplied with a jack that does not comply with the vehicle jack safety standard. The jack 
supplied with your vehicle does not comply with the labelling and safe usage instruction 
requirements of Clause 7 of the vehicle jack safety standard. In particular, the jack is not 
labelled with the following information: 

Vehicle manufacturer name; 

Designated range of vehicles with which the jack may be used; 

Nominated capacity stated as ‘Safe Working Load.. . ’ in kilograms; 

Clear and adequate instructions; and 

Warning notice: “WARNING: DO NOT GET UNDER A VEHICLE THAT IS SUPPORTED 
ONLY BY A JACK: USE VEHICLE SUPPORT STANDS.” (or similar words) 

Following communications with the ACCC, Proton Cars Australia Pty Ltd (‘Proton’) is 
conducting a voluntary product safety recall of vehicles supplied with jacks that do not comply 
with the vehicle jack safety standard. Proton has been working with the ACCC to ensure that 
the recall is conducted as efficiently and with as little inconvenience to you as possible. 

Enclosed with this letter is a replacement jack label. You must either attach the iack label 
yourself, following the enclosed instructions, or contact your nearest Proton dealer to arranqe 
for a mutually convenient time to affix the jack label. For the safety of any person using the jack 
it is important that the replacement label be affixed as soon as possible. 

We apologise for any inconvenience but assure you of our best efforts to maintain your driving 
pleasure and satisfaction with Proton cars. If you have any questions relating to this recall 
please do not hesitate to contact your nearest Proton Dealership or Service Centre. 
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The ACCC is responsible for the administration of the Trade Practices Act 7974 (‘the Act’). This 
includes the enforcement of compulsory consumer product safety standards (such as the 
vehicle jack safety standard) that have been declared under the Act. For further information on 
the role and functions of the ACCC visit its web site at http://www.accc.gov.au. 

Yours sincerely 
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ATTACHMENT B 

[Note: The notice needs to be in the appropriate format for product safety recall notices as 
previously advised by the ACCC (Product recall - a guide for suppliers)] 

VEHICLE JACK SAFETY RECALL NOTICE 

Following a product safety survey by the Australian Competition and Consumer Commission, in 
September 2002 Proton Cars Australia Pty Ltd (‘Proton’) commenced a voluntary recall of new 
Proton passenger vehicles supplied in Australia from 1995 to August 2002 for the replacement 
of warning labels affixed to standard equipment jacks . 

Vehicles affected are all of the following models of Proton cars supplied in Australia from April 
1995 to August 2002: Satria; Satria GTi; Persona; Waja; Wira; and M21. 

The current jack labelling and safe usage instructions for the above vehicles do not comply with 
the applicable Australian Safety Standard (AS/NZS2693:1993) as they are not labelled with the 
following information: 

Vehicle manufacturer name; 

Designated range of vehicles with which the jack may be used; 

Nominated capacity stated as ‘Safe Working Load.. . in kilograms; 

Clear and adequate instructions; and 

Warning notice: “WARNING: DO NOT GET UNDER A VEHICLE THAT IS SUPPORTED 
ONLY BY A JACK: USE VEHICLE SUPPORT STANDS.” (or similar words) 

Owners will shortly be provided with replacement jack labels (and safe usage instructions by 
mail). Owners may either follow instructions which will be provided and affix the label or take 
their vehicle to their nearest authorised Proton Cars dealership where it can done for them at no 
cost. 

If you have any questions regarding the Safety Recall, please contact the Safety Recall 
Supervisor at the contact address and telephone number below or your nearest authorised 
Proton dealership. 

(insert corporate logo) 

BILLY FALCONER 

Safety Recall Supervisor 

(insert Proton brand and company) 

(insert address) 

(insert telephone number) 
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