Allen Allen & Hernsley

TRADE PRACTICES ACT 1974

UNDERTAKINGS TO THE AUSTRALIAN COMPETITION & CONSUMER COMMISSION
GIVEN FOR THE PURPOSE OF SECTION 87B

BY
GATEWAY PTY LTD (ACN 070 538 751)

PERSON GIVING UNDERTAKING

1. This undertaking is given to the Australian Competition & Consumer
Commission (the Commission) by Gateway Pty Ltd, ACN 070 538 751
(Gateway) of 6-10 Talavera Road, North Ryde in the State of New South
Wales under Section 87B of the Trade Practices Act 1974 (the Act).

BACKGROUND

2. Gateway operates a unique, direct, build-to-order business model which is
unlike most traditional computer manufacturers.

3. Gateway builds to order thousands of systems per day in Asia, Europe and
the United States of America.

4, Each Gateway system is personalised to each customer’s order and operates
on a “just-in-time” delivery system.

5. Gateway computers are built overseas for its customers in Australia. The
majority of Gateway computers that are sold in Australia are manufactured in
Malaysia with components sourced from a number of countries.

6. On 13 May 2000, Gateway caused to be published an advertisement on page
16 of the Sydney Morning Herald in which it promoted various PC packages.
The advertisement contained the following representation: “Save up fo §699
before the GST” (the Representation).

7. The Commission formed the view that the advertisement was misleading and
deceptive. The Commission considered that the Representation was in
breach of sections 52 and 53(e) of the Act. The Commission indicated that
its concern stemmed from the possibility of consumers being misled into
believing that putchasing a computer then at the “special pre-GST” price
would result in greater savings rather than delaying purchase until after the
imposition of the GST, on 1 July 2000. The Commission further considered
that as computers were then currently subject to a wholesale sales tax rate of
22%, the price for computers would be expected to decrease from 1 July
2000.
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8. The Commission indicated it was concerned that Gateway staff were also
making certain representations regarding the effects of the New Tax System
changes on the prices for Gateway computer systems which it alleged
breached the Act.

9. Without any admission, Gateway co-operated with the Commission and
offered to resolve these matters to meet the Commission’s concerns.
Gateway offered to refund the appropriate amount to any of its customers
who placed an order for one of the relevant computer systems during the
period from 4 to 14 May 2000 inclusive, and who received actual shipment of
the relevant systems. This was the period during which the advertisement
referred to in paragraph 6 above, applied. The refund will equal the
difference between the price paid for the product under the special offer and
the price of the product immediately following the introduction of the GST,
that 1s, $200 for an Essential 500SEC, $100 for a Performance 700, and $100
for a Solo 2150LS. Further, to ensure future compliance with the Act,
Gateway will finish implementing its Trade Practices Compliance Program.

COMMENCEMENT OF UNDERTAKING
10.  This undertaking comes into effect when:

(a) The undertaking is executed by Gateway; and

(b)  The Commission accepts the undertaking so executed.

UNDERTAKINGS

11. Without admissions, Gateway gives the following undertakings to the
Commission for the purposes of section 87B of the Act:-

(@) Gateway will not advertise its products in such a way that consumers
may be misled or deceived regarding the application and/or effect of
the New Tax System changes on the price of products supplied by
Gateway.

(b)  With respect to each person who placed an order for one of the
relevant computer systems during the period from 4 May 2000 to
14 May 2000 inclusive, and who received actual shipment of the
relevant systems, Gateway will:

(i) Within 2 weeks from the date of acceptance of the
undertaking by the Commission, send a letter to each such
person offering them a refund; and

(ii) Provide to each such person a refund cheque tn the amount
of $100 or $200, depending on which system was purchased.

Attached to this undertaking is a Schedule which lists the people who
are entitled to receive a refund and the amount of each refund.
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() Within 3 months of the acceptance of the undertaking by the
Commission, finish implementing its Trade Practices Compliance

Program.

12.  The undertakings referred to in paragraph 11 above will remain in force fora
period of 5 years from the date of acceptance of the undertaking by the
Commission.

ACKNOWLEDGMENTS

13.  Gateway acknowledges the Commission’s right to make this undertaking
available for public inspection and notes that the Commission will, at its
discretion, from time to time, publish and publicly refer to this undertaking,

14.  Gateway acknowledges and accepts that this undertaking in no way derogates
the rights and remedies available to any person arising from Gateway’s
conduct.

IN WITNESS of these undertakings and )
its agreement, the Common Seal of )
Gateway Pty Ltd ACN 070 538 751 )
was hereunto affixed by authority of the )
Board of Directors in the presence of: )

Director / N Ricaaer/ %ctetary

This 20 dayof D2Cluduv~ 2000

Accepted by the Australian Competition & Consumer Commission pursuant
to section 87B of the Trade Practices Act 1974

Pm&smﬂmw £ <HOQRREN

Chairperson
, OO |
This ? day of -2 060
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