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UNDERTAKING TO THE AUSTRALIAN COMPETITION AND CONSUMER
COMMISSION GIVEN UNDER SECTION 878

BY

OPTUS MOBILE PTY LTD (ACN 054 365 696)

PERSON GIVING UNDERTAKING

1) This undertaking is given to the Australian Competition and Consumer Commission (‘the
Commission’) by Optus Mobile Pty Ltd of 101 Miller Street, North Sydney, in the State
of New South Wales under section 87B of the T’ rade Practices Act 1974 (‘the Act’).

BACKGROUND

2) Optus Mobile Pty Ltd (‘Optus’} is incorporated in New South Wales and carries on a
business throughout Australia.

3) On 9 October 1999 and 14 October 1999, Optus caused to be placed a full page
advertisement on page 25 and page 17 respectively of the Cairns Post (“the
Advertisements™). The Cairns Post is a newspaper circulating within the Cairns region of
North Queensland. A copy of those Advertisements is attached at annexure A and
annexure B.

4) The Advertisements promoted the closure of the Analogue Mobile Phone System
(“AMPS”) in conjunction with an Optus Mobile Digital promotion. The Advertisements
contained the following representation:

“You have 3 bills left before your analogue dies. In January 2000 the analogue network
will shut down (some rural exceptions may apply). If you are still using an analogue
phone you will need to go digital.”

(“the Representation”)

5) On 20 October 1999 the Commission wrote to Optus alerting it to the Commission’s
position that the representations contained within the Advertisements had the potential to
mislead consumers contrary the fair trading provisions of the Trade Practices Act. In
particular, the Commission informed Optus of its views that the Representation amounted
to a representation that the AMPS would shut down in the Cairns region in January 2000
whereas the Commission understood that the AMPS would not shut down in the Caims
region until after January 2000.

6) After being informed by the Commission of the possible contravention the fair trading
provisions of the Trade Practices Act in respect of the Representation, Optus has
undertaken that any future advertisements which refer to the AMPS shutdown will be
tailored to address the timeframe for the shutdown of the AMPS in that region. Optus has
also undertaken to amend any existing Trade Practices Compliance Program (“the
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Program™) to incorporate this consideration of regional circumstances In future
advertisements.

ADMISSIONS

7) After the Commission initially raised concerns with Optus, Optus advised the
Commission that:

i) Optus were aware that the AMPS does not shut down in the Cairns region in January
2000; and

ii) Optus acknowledged that the statement “You have 3 bills left before your analogue
dies” may have led some consumers in the Caimns region to assume that the AMPS
would shut down in that region in January 2000;

COMMENCEMENT OF UNDERTAKING

8) This undertaking comes into effect when:

(i)  the undertaking is executed by Optus; and
(ii) the Commission accepts the undertaking so executed.

UNDERTAKINGS

9) Optus gives the following undertakings to the Commission for the purposes of section
87B of the Trade Practices Act 1974:-

Conduct Undertakings

i) Optus will ensure that neither it nor any of its servants or agents cause to be published
or broadcast any representation which states or implies that the AMPS will shutdown
in any region in Australia at a time specified by Optus in any newspaper or other
media unless they have reasonable grounds for making the representations.

ii) Optus will ensure that it and any of its servants or agents will not make any
representation or publish any advertisement in a particular region which contains
statements that do not apply to that region where the representation is made or the

advertisement is published.
Trade Practices Compliance Program

iif) Within two months from the commencement of this undertaking Optus will amend the
existing trade practices compliance program that Optus has implemented to include
provision that Optus and any of its servants will take steps and measures to ensure that
Optus does not publish any advertisement in a particular region which contains
statements that do not apply to the region where the advertisement is published.
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iv) Optus will provide a copy of the provision inserted into the Program to the
Commission within two weeks of its implementation.

v) This undertaking will be operative for a period of two (2) years commencing from the
date the undertaking is executed by both parties.

ACKNOWLEDGMENTS

10) Optus acknowledges the Commission will make this undertaking available for public
inspection.

11) Optus further acknowledges that the Commission will, from time to time, publicly refer to
this undertaking.

12) Optus acknowledges and accepts that this undertaking in no way derogates the rights and
remedies available to any person arising from the conduct of Optus.
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Signed on behalf of OPTUS MOBILE PTY LTD by

Ctlras Rinm A&ees

Print Name (Director/Seeretary)

(/1@/;\ O &;’qu

Print Name (3irector/Secretary

Print Name (Director/Secretary

Company Seal
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Signature Date

Signature Date

Date

ACCEPTED BY THE AUSTRALJAN COMPETITION AND CONSUMER
COMMISSION PURSUANT TO SECTION 87B OF THE TRADE PRACTICES ACT

1974,

%(,{//L/ {/Zl /ﬂ
// k/‘/ /

(Professor Allan Fels)

Chairperson

This /j//ﬂj/dayof W 1999

) 7



5

Annexure A

Optus Advertisement — 9 October 1999
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Annexure B

Optus Advertisement — 14 October 1999
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