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COMPETITION AND CONSUMER ACT 2010

UNDERTAKING TO THE AUSTRALIAN COMPETITION & CONSUMER COMMISSION

GIVEN FOR THE PURPOSES OF SECTION 87B
BY
CUB PTY LTD (t/a Carlton & United Breweries)
ACN 004 056 106

PERSON GIVING THIS UNDERTAKING

This undertaking is given to the Australian Competition and Consumer Commission
(ACCC) by CUB Pty Ltd ACN 004 056 106 (trading as Carlton & United Breweries)
(CUB) of 77 Southbank Blvd, Southbank VIC 3006 for the purposes of section 87B of
the Competition and Consumer Act 2010 (Cth) (Act).

BACKGROUND

CUB manufactures, markets and distributes a range of beers, ciders and other
beverages in Australia. CUB is part of the SABMiller group and its ultimate parent
company is SABMiller plc.

Byron Bay Beverages Pty Ltd (trading as Byron Bay Brewing Company) (BBBC)isa
privately-owned company that produces a range of draught beers from its brewery in
Byron Bay, New South Wales. In August 2009, BBBC developed the original recipe for
the beer that would become Byron Bay Pale Lager. Since then, BBBC has been
producing and selling that beer, and various other original beers, in draught form at the
BBBC Byron Bay brewery.

In 2011, CUB (under its former name, Foster's Australia Ltd) entered into a licence
agreement with BBBC (and Barry James Schadel, Managing Director of BBBC, as
guarantor) to manufacture beer in accordance with BBBC's recipes and specifications,
and to market and distribute that beer using BBBC's trademarks in consultation with
BBBC (Licence Agreement).

From January 2013, in its capacity as licensee for BBBC, pursuant to the Licence
Agreement, CUB manufactured and distributed Byron Bay Pale Lager in bottles
(Product). The Product was brewed and bottled by CUB, pursuant to the contractual
arrangements with the brand owner, BBBC, in Warnervale, New South Wales, in
accordance with BBBC's original recipe and specifications. Byron Bay Pale Lager is

also manufactured and distributed in draught form by BBBC from its Byron Bay brewery.

CONDUCT OF CONCERN

The Australian Consumer Law (ACL) is contained in Schedule 2 of the Act. The ACL
governs consumer rights and protections and creates standards of business conduct.
These include provisions prohibiting businesses from engaging in conduct that is
misleading or deceptive, or is likely to mislead or deceive, or making particular
representations that are false or misleading, including as to the place of origin of goods.
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The Product was marketed by CUB with bottle labelling, designed in consultation with
BBBC, that made references to the Byron Bay region. In particular, the labelling
incorporated the name Byron Bay Pale Lager, a pictorial representation of a lighthouse,
text regarding Byron Bay and BBBC, and a map of the Byron Bay region showing the
location of BBBC (Annexure A).

The ACCC is concerned that the overall representation made by the Product labelling is
likely to mislead consumers to understand that the beer contained in the bottle has been
brewed by BBBC at its small brewery in Byron Bay, New South Wales, when in fact:

(a) the Product was brewed by CUB at one of its breweries; and

(b) that CUB brewery was located in Warnervale, New South Wales. Warnervale
is approximately 630 kilometres away by road from Byron Bay.

CUB acknowledges that the Product labelling may have misled consumers in the
manner identified by the ACCC (referred to in paragraph 3.3 above) and been
understood by consumers in that way. CUB also acknowledges that, by making that
representation, it is likely to have contravened sections 18 and 29(1)(k) of the Australian
Consumer Law (ACL) contained in Schedule 2 of the Act.

Following discussions with the ACCC in relation to its concerns, CUB has agreed to
resolve the ACCC's concerns by:

(a) the provision of this undertaking to the ACCC in accordance with section 87B
of the Act;
(b) the payment of an infringement notice in the amount of $10,200 issued by the

ACCC under section 134A of the Act in respect of the false or misleading
representation that the Product was brewed by BBBC, a small brewer; and

(c) the payment of an infringement notice in the amount of $10,200 issued by the
ACCC under section 134A of the Act in respect of the false or misleading
representation that the Product was brewed in Byron Bay.

COMMENCEMENT OF UNDERTAKING

This undertaking commences when:

(a) the undertaking is executed by CUB, and

(b) the ACCC accepts the undertaking so executed.

Upon commencement of this undertaking, CUB undertakes to assume the obligations
set out in paragraph 5 below.

UNDERTAKINGS

CUB undertakes that, for a period of three years from the commencement of this
undertaking, it will not, in trade or commerce, make false, misleading or deceptive
representations:

(a) concerning the scale of the brewery in which a product is brewed; or
(b) concerning the place of origin of its products.

In particular, CUB undertakes to:
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(a)

(b)

cease distributing any remaining inventory of the Product held by CUB with the

existing labelling; and

provide a written statement to the ACCC, within 7 days of completi'ng its

obligation under paragraph 5.2(a) above, setting out the steps that have been

taken to comply with the obligation.

CUB undertakes that it will, at its own expense, within 14 days of the date of

commencement of this undertaking, publish on CUB’s home page at URL CUB.COM.AU

for a period not less than 90 consecutive days a clickable banner link in the form and
terms of Annexure C to this undertaking and to the following specifications (CUB
Banner Link):

Minimum size

Comprise the entire width of the top 20 per cent of the initial screen
size

Banner Minimumm point sans serif typeface, centred, reversed in a black box
measuring minimum 8 mm in depth.

Headline Mir}imum 12 point, 100% black, taking up 20 per cent of the entire
notice.

Body copy Serif typeface, left justified, at least 10 point with 12 point leading.

Margin As needed

Border 100% black, min 2 point

Logo At least 20 mm

Baseline Minimum 7 point

CUB undertakes that 100% of the area of the CUB Banner Link forms a hot link to a

notice in the form and terms of Annexure B to this undertaking maintained for a period

not less than 90 consecutive days, to the following specifications (CUB Website
Corrective Notice):

Content

Indexable by a web search engine and served as either a text PDF file
or as an html file, and with the phrase ‘False, misleading or deceptive
representations involving Carlton & United Breweries’ inserted into:

(a) inthe case of a pdf file, the metadata title field; or

(b) in the case of an html file, the value of the name attribute
description tag.

Minimum size

100% wide and 100% high of initial screen

Banner Minimum 14 point sans serif typeface, centred, reversed in a black box
measuring minimum § mm in depth.
Headline Minimum 12 point, 100% black, taking up 20 per cent of the entire
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notice.
Body copy Serif typeface, left justified, at least 10 point with 12 point leading.
Margin As needed
Border 100% black, min 7 point
Logo At least 40 mm
Baseline Minimum 7 point

CUB undertakes that that it will, at its own expense, within 14 days of the date of
commencement of this undertaking, provide each customer that has acquired the
Product from CUB with a notice in the form and terms of Annexure B to this
undertaking, to the following specifications (Customer Corrective Notice):

Minimum size White A4

Banner Minimum 14 point sans serif typeface, centred, reversed in a black box
measuring minimum 14 mm in depth.

Headline Minimum 12 point, 100% black, taking up 20 per cent of the entire
notice.

Body copy Serif typeface, left justified, at least 10 point with 12 point leading.

Margin 5-10 mm

Border 100% black, min 7 point

Logo At least 40 mm

Baseline Minimum 7 point

CUB undertakes that it will, at its own expense, within 14 days of the date of

commencement of this undertaking, make a request to each customer that has acquired

the Product from CUB to:

(@) (where the customer acquired the Product for sale within their own network of
retail outlets) display a copy of the Customer Corrective Notice at the point of
sale of each retail outlet that supplies the Product as at the date of the request,

such notice to be on display for a period of 90 consecutive days from the date
the customer receives the request; and

(b) (where the customer is a wholesaler that acquired the Product for on-sale to a

retailer) contact any retailer that, to the customer’s knowledge, continues to
make the Product available for sale to consumers, to request that the retailer

display a copy of the Customer Corrective Notice at the point of sale of each
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retail outlet, such notice to be on display for a period of 90 consecutive days
from the date the customer receives the request.

CUB undertakes that within 14 days of the date of commencement of this undertaking it
will arrange to publish for a period of not less than 7 days in Drinks Weekly
(drinkstrade.com.au) a clickable banner advertisement in the form and terms of
Annexure C fo this undertaking, linking to the CUB Website Corrective Notice. The
clickable banner advertisement is to adhere to the following specifications:

Minimum size

The publication’s default dimensions for a front page top banner, or where
no default is specified not less than 728 x 90 pixels

Banner Minimum 14 point sans serif typeface, centred, reversed in a black box
measuring minimum 8 mm in depth,

Headline Minimum 12 point, 100% black, taking up 20 per cent of the entire notice.

Body copy Serif typeface, left justified, at least 10 point with 12 point leading.

Margin As needed

Border 100% black, min 2 point

Logo At least 20 mm

Baseline Minimum 7 point

CUB undertakes that it will within 14 days of the date of commencement of this
undertaking arrange to publish in National Liquor News an advertisement:

(a)
(b)
(c)

to appear at the next date of that publication for which advertising is still open;

to appear within the first three pages of that publication’s general news section;

in the form and terms of Annexure B of this Undertaking and to the following
specifications:

Minimum size

The greater in area of either (a) 100% of the page width and not less than
50% of the page height, or (b) 3 columns wide by 12cm high.

Banner Minimum 14 point sans serif typeface, centred, reversed in a black box
measuring minimum 8 mm in depth.

Headline Minimum 12 point, 100% black, taking up 20 per cent of the entire notice.

Body copy Serif typeface, left justified, at least 10 point with 12 point leading.

Margin | As needed

Border 100% black, min 2 point

Logo At least 20 mm
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Baseline Minimum 7 point

Within two months of the date of commencement of this undertaking, CUB will provide to
the ACCC the following details:

(a)

(b)

()

(d)

the date on which the link to the corrective notice was posted on CUB's
website, and a copy of that corrective notice;

the names and contact details of the retailers to which CUB sent a corrective
notice, the dates it was so sent, and a copy of that corrective notice;

to the extent the information is available to CUB, a list of retail outlets at which
corrective notices were placed at the point of sale; and

in respect of the publications referred to in paragraphs 5.7 and 5.8, a copy of
the advertisement published together with the following details:

(A) the name and contact details of the publication;

(B) where the publication is online, the duration the advertisement
appeared; _

(&) where the publication is in print, the edition date and page number in

which the advertisement appeared.

CUB undertakes that it will, at its own expense:

(a)

(b)

(c)

establish and implement a supplementary compliance program as an additional
part of CUB's existing competition law compliance program in accordance with
the requirements set out in Annexure D, being a program designed to
minimise CUB’s risk of future breaches of the provisions of the ACL concerning
false, misleading or deceptive representations or conduct (Supplementary
Compliance Program);

maintain and continue to implement the Supplementary Compliance Program
for a period of three years from the commencement of this undertaking; and

provide any information or copies of any documents requested by the ACCC to
assess CUB’s compliance with Annexure D.

ACKNOWLEDGEMENTS
CUB acknowledges that:

(a)

(b)

()

the ACCC will make this undertaking publicly available including by publishing
it on the ACCC's public register of section 87B undertakings on its website;

the ACCC will, from time-to-time, make public reference to the undertaking
including in news media statements and in ACCC publications; and

this undertaking in no way derogates from the rights and remedies available to
any other person arising from the alleged conduct.
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EXECUTED by

CUB Pty Ltd

ACN 004 056 106

by its authorised officers pursuant

to section 127(1) of the
Cor%ct :féQ
N—" :

Signature of director Signature of direeter/secretary
{ f . N \
Mile Wal >\'\ Georae Saloulabi's
J
Name Name ¥
-5k _
This 3! day of Mard 2014
ACCEPTED by

The Australian Competition and
Consumer Commission pursuant to
sections 87B of the Competition and
Consumer Act 2010:

V-

Rodney Graham Sims
Chairman

This 7\“ day of A ewl 2014
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Annexure A
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Brewed in NSW by the Byron Bay
Brewing Company and its
Licensees

The Byron Bay
Brewing Co is located
on Skinner's Shoot
Road in Byron Bay.
We're housed in a
historic location, a
birthplace of much of
the fame and spirit of
Byron Bay which has
attracted local and
international
musicians, artists and
alternative thinkers
since the ‘70s. Next
time you're in town,
drop in and have a
beer.

Byron Bay Brewing
Co. 1 Skinners
Shoot Road Byron

Da~.. NICWAI NAOA4
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Annexure B

CORRECTIVE NOTICE

False. misleading or deceptive representations involving Carlton & United Breweries

CarltonaUnited

Breweries
The Australian Competition and Consumer Commission (ACCC) has raised concerns with CUB Pty Ltd
(t/a Carlton & United Breweries) (CUB) regarding the labelling of the Byron Bay Pale Lager bottled
beer product (Product) manufactured and sold under contract by CUB for the Byron Bay Beverages Pty
Ltd (trading as Byron Bay Brewing Company) (BBBC). The ACCC was concerned that the Product
labelling makes representations that are likely to be false or misleading in contravention of the -
Australian Consumer Law (Schedule 2 of the Competition and Consumer Act 2010 (Act)).

The ACCC was concerned that the Product labelling was likely to have misled consumers to believe that
the Product had been brewed and bottled by a small brewery and that brewing took place in Byron Bay,
New South Wales, when neither was the case. In fact, the Product was brewed by CUB at its brewery in
Warnervale, New South Wales, approximately 630 kilometres from Byron Bay by road.

CUB acknowledges that the Product labelling is likely to have contravened the Act.

The ACCC has accepted a court enforceable undertaking from CUB (available at www.accc.gov.au).
The undertaking requires CUB to provide this corrective notice to its customers to clarify that the
Product is manufactured by CUB in Warnervale, and not by a small brewer in Byron Bay; and to
implement a supplementary compliance program to ensure that this kind of conduct does not occur
again.

The ACCC also issued two (2) Infringement Notices in respect of this contravening conduct to a total
value of $20,400. CUB has paid each of the Infringement Notices.

For further information please contact CUB on 1800 007 282.

Australian
Competition &
Consumer
Commission

This notice has been published at CUB’s expense as a result of a section 8 7B undertaking provided to the ACCC.
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Annexure C

CORRECTIVE NOTICE

Click here to learn about an undertaking provided by CUB regarding false,
misleading or deceptive representations.

X

& 10 Australian

b 1:..\.;,’;.'.,,_\-‘ gompetmon &
CarltonaUnited Gt &P onsumer
Breweries Commission

This notice has been published at CUB’s expense as a result of a section 87B undertaking provided to the ACCC.
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Annexure D

SUPPLEMENTARY COMPLIANCE PROGRAM

CUB will establish a supplementary compliance program in relation to product labelling and
advertisement requirements under the Australian Consumer Law (Supplementary Compliance
Program).

It is acknowledged that the Supplementary Compliance Program will be carried out within the
framework of CUB'’s existing compliance program.

The Supplementary Compliance Program will commence on the date of commencement of the
undertaking and will consist of the following features:

1
(a)

(b)

(a)

(b)

3

Compliance Officer

Within one month of this undertaking coming into effect, CUB will nominate a member of
its senior management staff as the Compliance Officer responsible for this
Supplementary Compliance Program and will notify the ACCC of that person's name
and contact details within two weeks of their appointment.

CUB will notify the ACCC of any change in the identity of the Compliance Officer within
two weeks of any such change.

Training

Within 30 days of this undertaking coming into effect, CUB will conduct training for
senior managers within CUB’s Marketing Department regarding this undertaking and the
application of the ACL to advertising and marketing activities.

CUB will incorporate the ACCC's concerns, identified in the section 87B undertaking
provided by CUB to the ACCC, into CUB’s regular competition law training for the CUB
Marketing Department to educate the broader Marketing Department regarding the
ACL’s requirements with respect to representations regarding the manufacturer and
place of origin of products.

Complaints and Enguiries

Within 14 days of the commencement of this undertaking, CUB will:

(@)

(b)

ensure that there is a defined process for the handling of complaints and enquiries
relating to the origin and licensing of BBBC with respect to the Product; and

prepare and circulate a briefing note regarding the origin and licensing of BBBC with
respect to the Product for the staff that are responsible for dealing with consumer
enquiries to ensure that they are prepared to respond to any enquiries from customers.
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