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Glossary
ACCC

Australian Competition and Consumer Commission

the Act

Competition and Consumer Act 2010 (Cth)

AECOM

consultant to PNO

AER

Australian Energy Regulator

AMSA

Australian Maritime Safety Authority

ARTC

Australian Rail Track Corporation

Arup

consultant to Glencore

ATO

Australian Taxation Office

Australian
Competition Tribunal

the Tribunal

Backdating Guidelines

Guidelines relating to deferral of arbitrations and backdating of
determinations under Part IIIA of the Competition and Consumer Act 2010
(Cth)

BHD

Backhoe Dredgers

BHP

Broken Hill Proprietary Co

BBM

building block model

CAPM

Capital Asset Pricing Model

Castalia

Castalia Strategic Advisors, consultant to PNO

Commission

The Commission constituted for the purposes of the arbitration notified by
Glencore on 4 November 2016

CPI

Consumer Price Index

CPI Sydney

Sydney All Groups Consumer Price Index published by the Australian
Bureau of Statistics

CSD

Cutter Suction Dredger

DBCT

Darlymple Bay Coal Terminal

DORC

Depreciated Optimised Replacement Cost

ESC

Essential Services Commission

FDC

fully distributed cost

the Fee

Navigation Services Fee

Glencore

Glencore Coal Assets Australia Pty Ltd

Harbour Deepening
Project

The dredging works undertaken between 1977 and 1983 to deepen the
shipping channel at the Port of Newcastle

HVAU

Hunter Valley Access Undertaking
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IDC

interest during construction

IPART

Independent Pricing and Regulatory Tribunal

IAU

Interstate Access Undertaking

LOA

Length overall

MAR

maximum allowable revenue

MDA

consultant to Newcastle Port Corporation

MEA

modern equivalent asset

MPa

million Pascals

MSB

Maritime Services Board of NSW

Navaids

navigation aids and leads

NCC

National Competition Council

NCIG

Newcastle Coal Infrastructure Group

NPC

Newcastle Port Corporation

NSW

New South Wales

ORC

Optimised Replacement Cost

PANSW

Port Authority of New South Wales

PMAA

Ports and Maritime Administration Act 1995 (NSW)

PNO

Port of Newcastle Operations Pty Ltd

PoMC

Port of Melbourne Corporation

Port

Port of Newcastle

PSA

Port Service Agreement

PTRM

Post-Tax Revenue Model

PWCS

Port Waratah Coal Services

QCA

Queensland Competition Authority

QR

Queensland Rail

RAB

Regulatory Asset Base

RBA

Reserve Bank of Australia

RQD

Rock Quality Designation

RTAB

Regulatory Tax Asset Base

SEP

Self-Elevating Platforms

the Service

The provision of the right to access and use the shipping channels
(including berths next to the wharves as part of the channels) at the Port,
by virtue of which vessels may enter the Port precinct and load and unload
at relevant terminals located within the Port precinct and then depart the
Port precinct
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South Arm Dredging
Approval

The procurement of environmental impact studies and obtaining planning
approvals, particularly in relation to the full development of the channel and
berthing facilities in the South Arm of the Hunter River

Synergies

Synergies Economic Consulting, consultant to Glencore

TSHD

Trail Suction Hopper Dredgers

UCS

uniaxial compressive strength

WACC

Weighted Average Cost of Capital
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Summary
On 4 November 2016, Glencore Coal Assets Australia Pty Ltd (Glencore) notified the
Australian Competition and Consumer Commission (ACCC) of an access dispute in relation
to the declared shipping channel service provided by Port of Newcastle Operations Pty Ltd
(PNO) at the Port of Newcastle (the Port).
The Commission constituted for the purposes of this arbitration (the Commission) provides
to Glencore and PNO the attached Final Determination and this Statement of Reasons
under sections 44V(1) and (5) of the Competition and Consumer Act 2010 (Cth) (the Act)
respectively. The Final Determination deals with those matters submitted as being in dispute
between the parties. All legislative references in these documents are to the Act unless
otherwise stated.
The parties agreed to use the Depreciated Optimised Replacement Cost (DORC)
methodology to value the assets required to provide the declared service and inform PNO’s
initial Regulatory Asset Base (RAB) for pricing purposes. Figure 1 provides Glencore and
PNO’s submitted positions and the Commission’s Final Determination with respect to PNO’s
initial RAB as at 1 January 2018.

Figure 1: ORC/DORC values submitted as PNO’s initial RAB as at 1 January
2018

Table 1 provides Glencore and PNO’s submitted positions and the Commission’s Final
Determination with respect to resulting prices as at 1 January 2018. For comparison, the
table also provides (in $2018 terms) the prices that PNO currently charges coal users at the
Port, and the prices that PNO charged in 2015 that resulted in the price dispute.
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Table 1: Prices for coal users at the Port ($2018)
Navigation Service Charge

Wharfage Charge

$ per gross tonnage

$ per revenue tonne

PNO 2015 port pricing schedule

0.7286

0.0720

PNO 2018 port pricing schedule

0.7553

0.0746

- PNO submitted position

1.3643

0.0746

- Glencore submitted position

0.4139

0.0746

- Commission’s Determination

0.6075

0.0746

Arbitration:
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1.

Background

This chapter sets out background to PNO’s operations and charges, the declaration of the
shipping channel and the Commission’s arbitration of the access dispute.

PNO’s operations and charges
The Hunter Valley coal industry and associated supply chain is one of the largest coal export
operations in the world. In 2016, 161 million tonnes of coal was exported from the Port,1 with
around 85 per cent of those exports going to Japan, Korea, and Taiwan. 2
The Port was privatised by the State of New South Wales (NSW) in May 2014 via a 98 year
lease to PNO.3 PNO is jointly owned by The Infrastructure Fund and China Merchants
Group.
The lease includes a licence for PNO to operate the shipping channel at the Port, which
provides the only commercially viable means of exporting coal from the Hunter Valley region
in NSW. The State of NSW retained responsibility for a range of maritime safety and security
functions, including emergency response, the Harbour Master, Port Safety Operating
Licence and pilotage functions.4
Under the terms of the lease, PNO has powers and authority to, amongst other things, fix
and collect port charges pursuant to Part 5 of the Ports and Maritime Administration Act
1995 (NSW) (the PMAA).5 Further, pursuant to Part 6 of the PMAA, PNO is required to
report port charges to the relevant Minister.6 The Minister may refer pricing matters to the
Independent Pricing and Regulatory Tribunal (IPART).
Effective 1 January 2015, PNO implemented a restructure of its port charges, which resulted
in an increase in prices for coal vessels entering and exiting the Port.
Table 2 summarises the structure of port charges PNO levies on both coal and non-coal
vessels following the 1 January 2015 pricing restructure. As shown in the table, coal vessels
are levied all of PNO’s port charges except for the site occupation and ship utility charges.

1

Port of Newcastle, 2016 Trade Report, April 2017, p. 3, viewed 20 June 2018
http://www.portofnewcastle.com.au/Resources/Documents/Trade-Report-2016---Version-1---low-res.pdf.

2

HVCC, Map of Operations, viewed 16 July 2018, https://www.hvccc.com.au/AboutUs/Pages/MapOfOperationsV3.aspx.

3

Port of Newcastle Operations, Submission to the National Competition Council, Application for declaration of shipping
channel services at the Port of Newcastle, 18 June 2015, p. 4.

4

Port of Newcastle Operations, Submission to the National Competition Council, Application for declaration of shipping
channel services at the Port of Newcastle, 18 June 2015, p. 4.

5

Ports and Maritime Administration Act 1995 (NSW) ss 47(1), 47(2A).

6

Ports and Maritime Administration Act 1995 (NSW) ss 81, 82(1).
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Table 2: Description of PNO's port charges
Charge name

Relevant sections of
the PMAA

Description

Unit of charge

Navigation Service

Sections 49, 50, 51

Levied on vessels at
time of port entry for
the general use of the
Port and its
infrastructure

$ per Gross Tonnage7

Section 58, 59, 61, 62

Charged for the
availability of a site at
which stevedoring
operations may be
carried out

$ per revenue tonne for
non-containerised
cargo on bass of
greater of weight or
volume and berth used

(levied on coal and
non-coal vessels)

Wharfage
(levied on coal and
non-coal vessels)

$ per 20’ or 40’
container for
containerised cargo
and depends on
whether full or empty
Site Occupation

Section 58, 59, 60, 62

(levied on non-coal
vessels only)
Ship Utility
(levied on non-coal
vessels only)

Port Security

Sections 49, 50, 51

(levied on coal and
non-coal vessels)

Charged for the
occupation of all or part
of a site

$ per hour (or part
thereof) and depends
on berth

Charged for the supply
and provision of
facilities and services
to supply water and
electricity to vessels

$ per vessel visit

An additional
component of the
Navigation Service
Charge, to cover costs
arising from
implementing the
Australian Maritime
Transport and Offshore
Facilities Security Act &
Regulation 2003 (Cth)

$ per vessel visit

Declaration of the service
On 13 May 2015, Glencore applied to the National Competition Council (NCC) for a
recommendation pursuant to section 44G in respect of the following service at the Port (the
Service):
…the provision of the right to access and use the shipping channels (including berths
next to the wharves as part of the channels) at the Port, by virtue of which vessels
may enter a Port precinct and load and unload at relevant terminals located within
the Port precinct, and then depart the Port precinct.8
7

Gross Tonnage is a vessel’s internal volume and typically measured in cubic metres.

8

Glencore Coal Pty Ltd, Submission to the National Competition Council, Application for a declaration recommendation in
relation to the Port of Newcastle, 13 May 2015, p. 15, http://ncc.gov.au/images/uploads/DEPONAp-001.pdf.
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The timeline set out in Table 3 details the key events that followed Glencore’s application for
a recommendation that the Service be declared.

Table 3: Timeline of events following application under section 44G
Date

Event

10 November 2015

The NCC recommends to the Minister that the Service not be
declared under section 44F9

8 January 2016

The Minister decides not to declare the Service as recommended by
the NCC, and publishes his decision under section 44H(1) 10

29 January 2016

Glencore applies to the Australian Competition Tribunal (the
Tribunal) under section 44K(2) for review of the Minister’s decision

31 May 2016

The Tribunal gives its reasons for setting aside the decision of the
Minister that was made under section 44H(1) 11

16 June 2016

The Tribunal makes its orders setting aside the decision of the
Minister and declaring the Service pursuant to section 44K(8) for the
period commencing on 8 July 2016 and expiring on 7 July 2031 12

14 July 2016

PNO applies for judicial review of the Tribunal’s decision

4 November 2016

Glencore notifies the ACCC of an access dispute under section 44S in
November 2016 and the arbitration process commences 13

16 August 2017

The Full Federal Court dismisses PNO’s application for judicial review
of the Tribunal’s decision14

12 September 2017

PNO files an application for special leave to appeal the Full Federal
Court’s decision before the High Court

23 March 2018

PNO’s special leave application is dismissed by the High Court15

2 July 2018

PNO applies to the NCC to recommend that the Minister revoke the
declaration

Notification of the access dispute
On 4 November 2016, Glencore notified the ACCC under section 44S that an access dispute
relating to the Service exists between Glencore and PNO. In its notification, Glencore
outlined the dispute as follows:
Although PNO is currently providing access (and maintaining that it always will do
so) the terms of access, in particular the navigation service charges for coal vessels,
are unreasonable and Glencore is seeking to negotiate with PNO on reducing these
9

National Competition Council, Declaration of the shipping channel service at the Port of Newcastle – Final
Recommendation, 2 November 2015, p. 1, http://ncc.gov.au/images/uploads/DEPONFR-001.pdf.

10

Mathias Cormann, Acting Treasurer, Decision and Statement of Reasons Concerning Glencore Coal Pty Ltd’s Application
for declaration of the shipping channel service at the Port of Newcastle, 8 January 2016,
http://ncc.gov.au/images/uploads/DEPONSR-001.pdf.

11

Application by Glencore Coal Pty Ltd [2016] ACompT 6.

12

Application by Glencore Coal Pty Ltd (No 2) [2016] ACompT 7.

13

Australian Competition and Consumer Commission, ACCC notified of an access dispute over charges at the Port of
Newcastle, 16 November 2016, https://www.accc.gov.au/media-release/accc-notified-of-an-access-dispute-over-chargesat-the-port-of-newcastle.

14

Port of Newcastle Operations Pty Ltd v Australian Competition Tribunal [2017] FCAFC 124 (16 August 2017).

15

Port of Newcastle Operations v The Australian Competition Tribunal & Ors [2018] HCA Trans 55 (23 March 2018).
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charges to approximately their pre-privatisation levels (or pre-2015 levels as was the
point at which PNO increased the charges, shortly after the Service was privatised
and assets re-valued from $1.75 billion to $2.4 billion). Glencore submits that, at the
very least, an economically efficient charge is likely to be significantly lower than the
rates which are currently being applied by PNO.16
As a preliminary step, the ACCC gave written notice to the parties and sought their
comments on whether the pre-conditions for notification under section 44S had been met
and, accordingly, the validity of the notified access dispute. The ACCC also issued a media
release on 16 November 2016 providing notice to any other person who might want to
become a party to the arbitration.17
On 22 December 2016, the ACCC advised the parties that it was satisfied that the
pre-conditions for notification under section 44S had been met, that an access dispute
relating to the Service exists between Glencore and PNO, and that the access dispute had
been validly notified by Glencore. No other person sought to become a party to the
arbitration.

Arbitration process to date
On 22 December 2016, the ACCC constituted the Commission for the purposes of the
arbitration.
The parties subsequently agreed to suspend the arbitration from 2 February 2017 until the
Full Federal Court made a decision on PNO’s application for judicial review of the Tribunal’s
decision to declare the Service.
Following the decision of the Full Federal Court on 16 August 2017, the Commission
recommenced the arbitration. As a first step, the Commission sought comments from the
parties on the information about port services and port charges that would be necessary for
the arbitration. A key issue that arose in their responses was the scope of the arbitration.
On 1 September 2017, the Commission directed both parties to provide their views on the
scope of matters to be determined by the Commission in relation to the terms and conditions
of access to the Service, and their reasons for these views. On 16 October 2017, an
arbitration hearing was held to provide both parties with the opportunity to present any
additional relevant information that it wished the Commission to consider in relation to the
scope of the arbitration and other preliminary matters. Subsequent to the arbitration hearing,
the parties were also provided with further opportunities to make written submissions on
these issues.
The Commission also periodically directed both parties to make written submissions and
provide further information on other issues relating to the terms and conditions of access.
For example, on 27 November 2017, the Commission directed PNO to provide information
relating to the costs of providing the Service and its formulation of port charges. This
included financial models and supporting documentation and data that underpinned PNO’s
2015 pricing restructure.
On 19 March 2018, the Commission provided the parties with its preliminary view on the
scope of the arbitration. Further details on this issue are set out in chapter 3.1. On the same
day, the Commission directed the parties to jointly develop and submit to the Commission a
model and inputs to the model that both parties agree to use for the formulation of prices,
16
17

Glencore, Notification of access dispute from Glencore Coal Assets Australia Pty Ltd to the ACCC, 4 November 2016, p. 2.
Australian Competition and Consumer Commission, ACCC notified of an access dispute over charges at the Port of
Newcastle, 16 November 2016, https://www.accc.gov.au/media-release/accc-notified-of-an-access-dispute-over-chargesat-the-port-of-newcastle.
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together with a report detailing the aspects of the pricing model and other terms and
conditions of access on which they are able to agree. The Commission also directed the
parties to provide separate submissions in relation to aspects of the pricing model, inputs to
the model and other terms and conditions of access that the parties are unable to agree.
On 9 April 2018, PNO submitted a proposed building block model (BBM) for the formulation
of prices, with PNO noting it had adopted a standard regulatory BBM to estimate the
reasonable and efficient costs that a regulator would allow the owner of a declared
facility to recover from users. PNO advised that this approach was consistent with that
proposed by Glencore.18
On 7 May 2018, the parties jointly submitted a BBM as their agreed access pricing
methodology, which was a modified version of the Australian Energy Regulator’s (AER)
publicly available Post-Tax Revenue Model (PTRM). The BBM is used to determine the
maximum allowed revenue (MAR) and prices for the Service.19 The parties also jointly
submitted a DORC methodology as their agreed asset valuation methodology to determine
the initial value of assets required to provide the Service, with depreciation to be assessed
on a straight line basis over the useful life of the asset. 20 The parties, together and
separately, provided submissions setting out the aspects of the pricing model and other
terms and conditions of access on which they agreed.21 They also made separate
submissions in relation to aspects of the pricing model, inputs to the model and other terms
and conditions of access that the parties were unable to agree22, and submissions in
response23 in accordance with the Commission’s directions. Further details setting out the
access pricing and asset valuation methodologies are set out in chapter 4.
On 20 July 2018, the Commission provided the parties with its Draft Determination and
supporting Statement of Reasons in relation to the issues raised in the course of the
arbitration. The Commission also directed the parties to provide submissions in response to
these draft documents, and submissions in reply to each other’s.

18

Castalia Strategic Advisors, ‘Declared Service Building Block Model Explanatory Note’ (Report, Castalia Advisory Group,
9 April 2018), p. 2.

19

Castalia Strategic Advisors and Synergies Economic Consulting on behalf of Glencore and the Port of Newcastle
Operations, Joint submission to the ACCC, Access dispute notified by Glencore (Direction 4 of 27 March 2018), 7 May
2018, p.1; Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies
Economic Consulting Pty Ltd, 28 May 2018), p. 22.

20

Castalia Strategic Advisors and Synergies Economic Consulting on behalf of Glencore and the Port of Newcastle
Operations, Joint submission to the ACCC, Access dispute notified by Glencore (Direction 4 of 27 March 2018), 7 May
2018, p.1; Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies
Economic Consulting Pty Ltd, 28 May 2018), p. 28.

21

Castalia Strategic Advisors and Synergies Economic Consulting on behalf of Glencore and the Port of Newcastle
Operations, Joint submission to the ACCC, Access dispute notified by Glencore (Direction 4 of 27 March 2018), 7 May
2018, p.1; Letter from Glencore to the ACCC, 14 May, pp. 7-21; Glencore, Submission to ACCC, Access dispute notified
by Glencore (Direction 6 of 27 March 2018), 28 May 2018, Annexure A; Port of Newcastle Operations, Submission to the
ACCC (Terms and Conditions), Access dispute notified by Glencore (Direction 6(ii) of 27 March 2018), 28 May 2018,
Appendix 1.

22

Glencore, Submission to ACCC, Access dispute notified by Glencore (Direction 6 of 27 March 2018), 28 May 2018;
Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018); Port of Newcastle Operations, Submission to the ACCC (Pricing Model), Access dispute
notified by Glencore (Direction 6(i) of 27 March 2018), 28 May 2018; Port of Newcastle Operations, Submission to the
ACCC (Terms and Conditions), Access dispute notified by Glencore (Direction 6(ii) of 27 March 2018), 28 May 2018;
AECOM, 'Response to ACCC Directions made on 27 March 2018' (Report, AECOM, 28 May 2018).

23

Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of 27
March 2018 varied on 30 May 2018), 12 June 2018; Port of Newcastle Operations, Submission to the ACCC (Terms of
Access), Access dispute notified by Glencore (Directions 7 and 8 of 27 March 2018 varied on 30 May 2018), 12 June
2018; AECOM, 'AECOM Report of the 12th June 2018' (Report, AECOM, 12 June 2018); Glencore, Submission to the
ACCC, Access dispute notified by Glencore (Directions 7 and 8 of 27 March varied on 30 May 2018), 12 June 2018;
Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service Responsive Report’ (Report,
Synergies Economic Consulting Pty Ltd, 12 June 2018); Arup, 'Port of Newcastle Arbitration Declared Service DORC Updated Response' (Report, Arup, 12 June 2018).

Final Determination: Statement of Reasons

12

In their submissions over the course of the arbitration, the parties have tendered and relied
on reports and analysis prepared by their consultants and advisors – Synergies Economic
Consulting (Synergies) and Arup on behalf of Glencore, and Castalia Strategic Advisors
(Castalia), AECOM, GeoStrategies, Evers Consult and Akuna Dredging on behalf of PNO.
A timeline of the key stages of the arbitration process to date is outlined in Appendix A. A full
list of directions for information and submissions by both parties to which the Commission
has had regard for this Determination is also outlined in Appendix A.

Application for judicial review
On 9 October 2017, PNO filed in the Federal Court for judicial review of decisions made by
the ACCC and of conduct in the course of the arbitration to date. This included the ACCC’s
December 2016 decision that the pre-conditions for valid notification of an access dispute
under section 44S were met.
On 9 November 2017, the Federal Court dismissed PNO’s application. 24

24

Port of Newcastle Operations Pty Ltd v ACCC [2017] FCA 1330.
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2.

The legislative framework

This chapter sets out the Part IIIA framework, including the matters the Commission must
and has had regard to for the Determination and in this Statement of Reasons.

Part IIIA
Division 2 of Part IIIA incorporates a process for third party access that involves declaration,
negotiation and arbitration. Where a service is declared under Part IIIA, a third party seeking
access to the service and the service provider are expected to first pursue commercial
dialogue and negotiations with a view to reaching agreement on the terms and conditions of
access. Where commercial agreement on one or more aspects of access to the service
cannot be reached then, under Division 3, the third party seeking access or the service
provider may notify the ACCC of an access dispute and request that the ACCC arbitrate. 25
Unless it terminates the arbitration, the Commission must make a written final determination
on access by the third party to the service.26 A determination may deal with any matter
relating to access by the third party to the service, including matters that were not the basis
for notification of the dispute.
The Commission must give a draft determination to the parties before making a
determination.27 When it makes a determination, the Commission must give the parties to
the arbitration its reasons for making the determination. The effect of a final determination,
including the date on which a determination will take effect, is governed by section 44ZO.
The Act provides certain matters that the Commission must take into account in making a
determination as part of the arbitration of an access dispute, as well as certain restrictions on
access determinations.28 The Commission may also take into account any other matters that
it thinks are relevant.29

Matters that the Commission must take into account
The matters that the Commission must take into account are set out at section 44X. In
determining the issues in dispute in this arbitration, the Commission has considered the
positions of the parties and made its determination having regard to the section 44X matters
in the manner set out below.

Objects of Part IIIA
Section 44X(1)(aa) provides that in making a final determination, the Commission must take
into account the objects of Part IIIA.
Section 44AA sets out the objects of Part IIIA:
(a) promote the economically efficient operation of, use of and investment in the
infrastructure by which services are provided, thereby promoting effective
competition in upstream and downstream markets; and

25

Competition and Consumer Act 2010 (Cth) section 44S.

26

Competition and Consumer Act 2010 (Cth) section 44V.
Competition and Consumer Act 2010 (Cth) section 44V(4).

27
28

Competition and Consumer Act 2010 (Cth) sections 44X, 44W.

29

Competition and Consumer Act 2010 (Cth) section 44X(2).
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(b) provide a framework and guiding principles to encourage a consistent approach
to access regulation in each industry.
Object (a) requires a consideration of the different types of economic efficiency, being
allocative efficiency, productive efficiency and dynamic efficiency. There is also overlap
between the first limb of this object of Part IIIA and section 44X(1)(g) (see below).
Object (b) requires the Commission to provide a consistent overarching framework for
access regimes.

Legitimate business interests of the service provider and the service
provider’s investment in the facility
Section 44X(1)(a) provides that in making a final determination, the Commission must take
into account the legitimate business interests of the service provider, in this instance PNO,
and its investment in the Port.
The concept of legitimate business interests should be interpreted in a manner consistent
with the phrase ‘legitimate commercial interests’ used elsewhere in the Act.30 Accordingly,
the Commission has considered the commercial considerations of PNO, and its interests in
earning a normal commercial return on its investment. This includes allowing PNO ‘…to
recover the costs of efficient investment in the facility, including having regard to its binding
contractual obligations and relevant commercial risk’.31 This approach does not extend to
PNO receiving compensation for loss of any ‘monopoly profits’.

Public interest, including the public interest in having competition in
markets (whether or not in Australia)
Section 44X(1)(b) provides that in making a final determination, the Commission must take
into account the public interest, including the public interest in having competition in markets
(whether or not in Australia).
The ‘public interest’ is not defined in the Act. The ACCC has historically taken a broad
interpretation to concepts like public interest (and the more familiar public benefit test). The
public interest criterion looks beyond the immediate interests of service providers and
potential third party users, exploring the extent to which a determination contributes to the
improved welfare of other parties and the broader community.
The Port is the world’s largest coal export port, and the only economically viable means of
exporting coal produced in the Hunter Valley. The Commission considers any access
dispute determination to facilitate effective access to the Service at the Port has the potential
to enhance the efficiency of Australian-based coal producers, such as Glencore, competing
with rivals for the sale of coal to overseas customers. Coal exports make a significant
contribution to domestic economic activity and therefore enhances the welfare of
Australians.32

Interests of all persons who have rights to use the service
Section 44X(1)(c) provides that in making a final determination, the Commission must take
into account the interests of all persons who have rights to use the Service.
30

For example, section 44ZZA(3)(a), to which the Commission must have regard when deciding whether to accept an
access undertaking under Part IIIA.

31

Port of Newcastle Operations Pty Ltd, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of
27 March 2018 varied on 30 May 2018), 12 June 2018, pp. 45-46.

32

Glencore, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of 27 March varied on
30 May 2018), 12 June 2018, p. 8.
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The Commission notes that this determination concerns Glencore’s right of access to the
Service and, in arbitrating this dispute, the Commission has focussed on the issues raised
by the application of the BBM access pricing model and the DORC valuation methodology
proposed and agreed by the parties. However, the Commission acknowledges that its
consideration of those issues and the principles raised by the application of the methodology
as set out in this Statement of Reasons, may be relevant and referred to by other users in
their future negotiations with PNO.
In general, there is likely to be considerable overlap between the matters that the
Commission takes into account in considering the interests of all persons who have rights to
use the service and its consideration of the economically efficient operation of the facility
(section 44X(1)(g)).

Direct costs of providing access to the service
Section 44X(1)(d) provides that in making a final determination, the Commission must take
into account the direct costs of providing access to the Service.
These are costs necessarily incurred (or caused) by the provision of access to the service.

Value to the service provider of extensions whose cost is borne by
someone else
Section 44X(1)(e) provides that in making a final determination, the Commission must take
into account the value to the service provider of extensions whose cost is borne by someone
else.
Where another party pays the cost of an extension, then access terms and conditions of a
determination should take that into account.
The Commission has had regard to this matter in relation to the treatment of user funded
capital contributions in PNO’s RAB.

Value to the service provider of interconnections to the facility whose
cost is borne by someone else
Section 44X(1)(ea) provides that in making a final determination, the Commission must take
into account the value to the service provider of interconnections to the facility whose cost is
borne by someone else.
The Commission does not consider that this matter is relevant to its determination of this
arbitration.

Operational and technical requirements necessary for the safe and
reliable operation of the facility
Section 44X(1)(f) provides that in making a final determination, the Commission must take
into account the operational and technical requirements necessary for the safe and reliable
operation of the facility, which in this case is the Port.

Economically efficient operation of the facility
Section 44X(1)(g) provides that in making a final determination, the Commission must take
into account the economically efficient operation of the Port.
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The Commission considers that the concept of economic efficiency consists of three
components:


productive efficiency—the efficient use of resources leads to goods and services being
produced using the least cost combination of inputs



allocative efficiency—the efficient allocation of resources across the economy leads to
the development of goods and services that are most valued by consumers



dynamic efficiency—the efficient deployment of resources between present and future
uses that results in the welfare of society being maximised over time. Dynamic efficiency
incorporates efficiencies flowing from innovation leading to the development of new
services, or improvements in production techniques.

To consider this matter for the purposes of the arbitration the Commission has taken into
account whether particular terms and conditions enable the Port to be operated in an
efficient manner.

Pricing principles in section 44ZZCA
Section 44X(1)(h) provides that in making a final determination, the Commission must take
into account the pricing principles specified in section 44ZZCA.
Section 44ZZCA sets out three principles:
The pricing principles relating to the price of access to a service are:
(a) that regulated access prices should:
(i) be set so as to generate expected revenue for a regulated service or
services that is at least sufficient to meet the efficient costs of providing
access to the regulated service or services; and
(ii) include a return on investment commensurate with the regulatory and
commercial risks involved; and
(b) that the access price structures should:
(i) allow multi-part pricing and price discrimination when it aids efficiency; and
(ii) not allow a vertically integrated access provider to set terms and
conditions that discriminate in favour of its downstream operations, except to
the extent that the cost of providing access to other operators is higher; and
(c) that access pricing regimes should provide incentives to reduce costs or otherwise
improve productivity.

Pricing principle (a)
Section 44ZZCA(a) does not prescribe a particular methodology for determining prices. The
appropriate methodology will depend on the individual circumstances of each case. For the
purposes of this arbitration, the parties have agreed to the use of a building block
methodology to calculate the efficient costs of providing access to the Service, which
includes an appropriate rate of return on capital investments. These efficient costs form the
MAR that PNO may recover, and prices are then determined based on volumes. The parties’
agreement to use a BBM (together with determining prices based on volumes) provides a
framework for addressing the matters in section 44ZZCA(a)(i) and (ii).
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Pricing principle (b)
Section 44ZZCA(b)(i) states that access price structures should allow multi-part pricing when
it aids efficiency. The simplest multi-part pricing arrangement is a two-part tariff that involves
an up-front charge which contributes to the recovery of fixed costs, as well as a per unit, or
usage charge, which reflects the short-run marginal cost of providing the service. PNO
applies a per unit charge for both the Navigation Service Charge and the Wharfage Charge.
As neither party has raised concerns with the tariff structure, the Commission does not
consider that this matter is relevant to its determination of this arbitration.
Section 44ZZCA(b)(ii) states that access price structures should not allow a vertically
integrated access provider to set terms and conditions that discriminate in favour of its own
downstream operations, except to the extent that the costs of providing access to other
operators is higher. As PNO is not a vertically integrated service provider, the Commission
does not consider that this matter is relevant to its determination of this arbitration.

Pricing principle (c)
Section 44ZZCA(c) states that access pricing regimes should provide incentives to reduce
costs or otherwise improve productivity. Pricing regimes that incorporate a cost-ofservice/rate-of-return approach to prices can be implemented to provide such incentives by
ensuring only efficient costs inform the MAR, while also ensuring an appropriate return on
capital investments is able to be achieved. As noted above, for the purposes of this
arbitration, the parties have agreed to the use of a BBM, which is a cost-of-service/rate-ofreturn form of pricing regime based on efficient costs.

Any other matters the Commission thinks are relevant
Section 44X(2) states that the Commission may also take into account any other matters
that it thinks are relevant.
In considering the terms and conditions for access by Glencore to the Service, the
Commission has considered the complexity that would be involved in practically
implementing those terms and conditions. The Commission’s preference is that the terms
and conditions are clear, certain, and simple for the parties to understand and apply. The
Commission considers that this approach will avoid the parties incurring unnecessary
additional costs in order to comply with the determination, and limit disputes between the
parties over the interpretation of terms and conditions.
The Commission is taking into account the practical implications of terms and conditions as
an ‘other matter’ it thinks is relevant under section 44X(2). The Commission considers this to
be in the interests of the parties (sections 44X(1)(a) and (c)).

Restrictions on access determinations
Section 44W(1) states that the Commission must not make a determination that would have
any of the following effects:


preventing an existing user obtaining a sufficient amount of the service to be able to meet
the user’s reasonably anticipated requirements, measured at the time when the dispute
was notified



preventing a person from obtaining, by the exercise of a pre-notification right, a sufficient
amount of the service to be able to meet the person’s actual requirements



depriving any person of a protected contractual right
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resulting in the access seeker becoming the owner (or one of the owners) of any part of
the facility, or extensions of the facility, without the consent of the provider



requiring a provider to bear some or all of the costs of extending the facility, or
maintaining extensions of the facility.

A contravention of any of these restrictions will mean that a determination will have no effect.
The Commission does not consider that its determination has any of the effects listed in
section 44W(1).
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3.

Application of terms

This chapter sets out the scope (i.e. to who the terms and conditions apply) and duration (i.e.
how long the terms and conditions apply), including the period of backdating.

Scope
There are two key issues for the Commission’s consideration in relation to the scope of the
arbitration. Firstly, the extent to which the arbitration includes vessels carrying coal that is
produced from mines owned or operated by Glencore, regardless of who is the charterer of
the vessels. Secondly, the specific charges which are to be covered by the arbitration and
the Commission’s determination.
On 19 March 2018, the Commission provided the parties with its Preliminary View on the
question of scope, which proposed a limited set of circumstances in which vessels carrying
Glencore’s coal are within the scope of the arbitration. The Commission’s view on the
question of scope was unchanged in its Draft Determination, which was provided to the
parties on 20 July 2018. In response to the Draft Determination, Glencore reiterated its
previously submitted position for a broader scope. In contrast, PNO changed its previous
position and sought to further limit scope. The parties’ responses to the Draft Determination
have been incorporated into the following set out below:


the parties’ submissions on the scope of the arbitration and



the Commissions’ views on scope, which reaffirm the approach taken in the Draft
Determination.

PNO
In submissions prior to the Draft Determination, PNO’s position was that the permissible
scope of the arbitration and any determination to be made by the Commission is the terms
and conditions of Glencore’s own access to the Service, being where Glencore either:


directly or by agent, proposes to use the shipping channel service in relation to vessels it
charters to use the Port



otherwise makes a representation to PNO of the kind referred to in section 48(4)(b) of the
PMAA.33

PNO accepted that Glencore would have the right to access and use the shipping channel in
the circumstances above.34 PNO did not consider that the arbitration should include vessels
other than those calling at the coal terminals at the Port.
As to the charges which are to be covered by the arbitration and the Commission’s
determination, PNO contends that the Site Occupation Charge and the Ship Utility Charge
are not within the scope of the arbitration.35
In its response to the Draft Determination on 17 August 2018, PNO changed its position,
submitting that the terms and conditions of the determination should not be made available

33

Transcript of arbitration hearing, Access dispute notified by Glencore, 16 October 2017, pp. 6-7, Cameron Moore SC;
Letter from PNO (Webb Henderson) to the ACCC, 16 November 2017, [3.4(f)] and [3.35],

34

Transcript of arbitration hearing, Access dispute notified by Glencore, 16 October 2017, p. 6.
Letter from PNO (Webb Henderson) to the ACCC, 22 September 2017, [2.4]-[2.7], [3.1]-[3.2]; Letter from PNO (Webb
Henderson) to the ACCC, 25 September 2017; Port of Newcastle, Submission to the ACCC, Access dispute notified by
Glencore, 9 October 2017, [16]-[31].
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to Glencore where it makes a representation to PNO of the kind referred to in section
48(4)(b) of the PMAA.36
PNO submits that making a representation under section 48(4)(b) of the PMAA does not
make Glencore a user of the Service where it is not otherwise actually using the Service.
Particularly, PNO submitted that mere liability to pay the Navigation Service Charge as a
result of making a representation under section 48(4)(b) of the PMAA is not sufficient to
make Glencore a user of the Service. PNO considers that the notice regime under the PMAA
is an administrative regime intended only to facilitate orderly arrangements of the Port.37
PNO submits that allowing Glencore to provide a notice under section 48(4)(b) of the PMAA
when it is not using the Service would enable Glencore to circumvent the Commission’s
decision on scope and ‘share’ its terms and conditions with other users.38
However, PNO submits that, should the Commission maintain reference to section48(4)(b)
of the PMAA in its Final Determination, it should include a term to state that nothing in the
determination affects the terms on which other users access the Service. Although PNO
further notes that it thinks it is apparent from the terms of the determination that the
determined charges only apply when they are payable by Glencore. 39
In its response to the Draft Determination, PNO also sought confirmation from the
Commission that clause 2.1(b) of the determination means that a representation by Glencore
of the kind referred to in section 48(4)(b) of the PMAA will only fall within scope where the
representation is made in order to enter the Port precinct and load Glencore coal.40

Glencore
Glencore has maintained in its submissions that the terms of access as determined by the
Commission in this arbitration should also be made available to Glencore’s nominated
customers either directly or via their respective shipping agents.41 Glencore submits that
where Glencore’s customer is the charterer of vessels physically using the Service carrying
Glencore’s coal:42
Glencore is accessing the service in the very real economic sense in order to enable
its coal to be delivered to its customers and Glencore is bearing the economic cost of
the charges for the physical use of the service by the vessels chartered by its
customers carrying Glencore’s coal.

36

Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions of 20 July 2018
varied on 27 July 2018), 17 August 2018, p. 37; Port of Newcastle Operations, Submission to the ACCC, Access dispute
notified by Glencore (Directions of 20 July 2018 varied on 27 July 2018), 3 September 2018, p. 2.
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Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions of 20 July 2018
varied on 27 July 2018), 17 August 2018, p. 37; Port of Newcastle Operations, Submission to the ACCC, Access dispute
notified by Glencore (Directions of 20 July 2018 varied on 27 July 2018), 3 September 2018, pp. 3-4.
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Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions of 20 July 2018
varied on 27 July 2018), 17 August 2018, p. 37; Port of Newcastle Operations, Submission to the ACCC, Access dispute
notified by Glencore (Directions of 20 July 2018 varied on 27 July 2018), 3 September 2018, p. 3.
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Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions of 20 July 2018
varied on 27 July 2018), 17 August 2018, p. 38.=; Port of Newcastle Operations, Submission to the ACCC, Access dispute
notified by Glencore (Directions of 20 July 2018 varied on 27 July 2018), 3 September 2018, pp. 4-5.
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Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions of 20 July 2018
varied on 27 July 2018), 3 September 2018, p. 5.
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Glencore, Submission to the ACCC, Access dispute notified by Glencore (Case Management Hearing on 16 October
2017), 15 October 2017; Transcript of arbitration hearing, Access dispute notified by Glencore, 16 October 2017, pp.18-19,
Nick De Young; Glencore, Submission to the ACCC, Access dispute notified by Glencore, 7 November 2017, p.2.
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Glencore, Submission to the ACCC, Access dispute notified by Glencore (Case Management Hearing on 16 October
2017), 15 October 2017, p.2.
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On 15 September 2017, Glencore proposed that the scope of the arbitration should include:


the level of all charges imposed by PNO in relation to the Service on anyone carrying,
loading or storing coal produced from mines owned or storing coal produced from mines
owned or operated by Glencore, including the Navigation Service Charge and the
Wharfage Charge43



any charges imposed on vessels carrying any cargo for Glencore using the Service, for
example rail wagons, including the Site Occupation Charge and the Ship Utility Charge. 44

On 16 October 2017, Glencore withdrew its position that the scope of the arbitration should
include non-coal vessels, but maintained that the Site Occupation Charge and the Ship
Utility Charge should fall within the scope of the arbitration because they could potentially
apply to coal vessels in the future.45
In response to the Draft Determination, Glencore submits that restricting the scope of the
arbitration is internally inconsistent and contrary to the provisions of Part IIIA.46 Further, in
response to PNO’s submission to exclude circumstances where Glencore makes a
representation under section 48(4)(b) of the PMAA, Glencore submits that ‘there is no
difference in substance between the existing use of the notice regime under the PMAA by
shipping agents, which is accepted by PNO, and Glencore’s use of the same regime’. 47
Glencore submits that where it makes such a representation it would be directly liable to pay
the Wharfage Charge and the Navigation Service Charge for the use of the Service, and is
physically using the Port to deliver its coal to customers. 48
Glencore also seeks guidance from the Commission on the practical aspects of making a
representation to PNO under section 48(4)(b) of the PMAA. 49

Commission view
The differences between the parties in relation to the scope of the arbitration can be broadly
characterised as follows: PNO considers the scope to be limited to Glencore’s own access to
the Service, either directly or by agent, and to exclude the Site Occupation Charge and the
Ship Utility Charge. PNO also does not consider that Glencore can be construed as
accessing the Service in its own right when it makes representations of the kind referred to
in section 48(4)(b) of the PMAA. On the other hand, Glencore contends that the scope
should include instances where Glencore accesses the Service in its own right (which
includes instances where Glencore makes a representation under section 48(4)(b) of the
PMAA), and should further extend to Glencore’s customers, where they are the charterer of
vessels carrying Glencore’s coal. Glencore also considers that the scope should include the
Site Occupation Charge and the Ship Utility Charge.
Having considered the parties’ positions, the Commission has determined that the following
matters are within the scope of the arbitration:
43

Glencore, Submission to the ACCC, Access dispute notified by Glencore (Directions of 1 September 2017), 15 September
2017, [1.2].
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Glencore, Submission to the ACCC, Access dispute notified by Glencore (Directions of 1 September 2017), 15 September
2017, [1.3].
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Transcript of arbitration hearing, Access dispute notified by Glencore, 16 October 2017, p. 18, Nick De Young.
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Glencore, Submission to the ACCC, Access dispute notified by Glencore (Directions of 20 July 2018 varied on 27 July
2018), 17 August 2018, p. 2.
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2018), 3 September 2018, p. 4
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the terms and conditions of access where Glencore, either directly or by agent, charters
a vessel to enter the Port precinct and load Glencore coal, including all current and
future charges relating to the provision of the Service to Glencore



the terms and conditions of access where Glencore makes a representation to PNO of
the kind referred to in section 48(4)(b) of the PMAA that it has the functions of the owner
of a vessel, or accepts the obligation to exercise those functions, in order to enter the
Port precinct and load Glencore coal



the current level of and imposition of the Navigation Services Charge and the Wharfage
Charge.

The Commission maintains that, where Glencore charters a vessel or assumes the
obligations of the vessel’s owner under section 48(4)(b) of the PMAA, it may be said that
Glencore is using or accessing the Service at the Port. In both of these instances Glencore
is liable to pay the Navigation Service Charge per section 50(4) of the PMAA.
In coming to its view on the issues relating to scope, the Commission has had regard to the
correspondence and submissions provided to the Commission and the matters discussed at
the arbitration hearing. The Commission has also had regard to the matters that it must take
into account under section 44X.
Section 44V provides that a determination by the Commission may deal with any matter
relating to access by the third party to the service.
The Commission recognises that PNO provides an essential service in the Hunter Valley
coal chain. Access to the Service has significance to both coal and non-coal producers who
compete in the export market, whether or not they charter or own the vessel on which a
charge or fee is imposed by PNO.
It is not contested between the parties that the Service is the only commercially viable option
for the export of coal from the Hunter Valley region in NSW, and that the shipping channels
are a natural ‘bottleneck’ monopoly.50 Access to the Service is essential for Glencore to
export its goods and compete in international markets (section 44X(1)(c)). The terms of
Glencore’s access to the Service can promote competition in related markets, including
participants in the Hunter Valley coal chain. Further, the Commission recognises that the
public has an interest in the benefits that accrue from facilitating effective access for
Australian-based coal producers to international coal markets. Coal exports make a
significant contribution to domestic economic activity and therefore enhance the economic
welfare of Australians (section 44X(1)(b)).
However, in the Commission’s view, the phrase ‘any matter relating to access by the third
party to the service’ is not sufficiently broad to permit the Commission to deal with access by
another party nominated by Glencore to the declared shipping channel service, as any such
access would not be by Glencore but by that other party.
The Commission does not consider that this phrase and its components can properly extend
to requiring PNO to provide access to the Service to another party nominated by Glencore
(being a coal customer) merely because Glencore may indirectly bear some or all of the
economic cost associated with the Service when used by that other party. The broad
approach argued by Glencore is, in the Commission’s view, inconsistent with the natural and
clear meaning of section 44V.
The Commission considers that PNO has a legitimate business interest being able to
ascertain to a reasonable extent the scope and nature of its obligations to access seekers
50

Application by Glencore Coal Pty Ltd [2016] ACompT 6, para 7.
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under the terms of a declaration (section 44X(1)(a)). This consideration is also relevant to
the objective of achieving the efficient operation and use of the Service (section 44X(1)(aa)).
If terms of access were extended to parties who are not a third party to the dispute, and who
are to be nominated at the discretion of the access seeker, this would require PNO to
assume an unreasonable level of uncertainty in its business dealings with other parties.
For clarity the Commission is of the view that the following matters are not within the scope
of the arbitration:


terms of access to apply in respect of vessels carrying coal that have not been chartered
by Glencore or in respect of which Glencore has not made a representation of the kind
referred to in section 48(4)(b) of the PMAA



terms of access for vessels other than those calling at the coal terminals at the Port



the current level or imposition of PNO’s charges other than the Navigation Service
Charge and the Wharfage Charge.

Finally, the Commission notes that Glencore has requested guidance from the Commission
on the practical aspects of making a representation to PNO under section 48(4)(b) of the
PMAA. Glencore has previously told the Commission that, although it has not done so to
date, it has the ability to make representations of the kind referred to in the PMAA.51 The
Commission considers that the practicalities of such representations are a matter for the
parties rather than the Commission, noting that the parties are best placed to manage their
own risks with respect to making any such representations.

Duration of terms
There are two key issues in relation to the Commission’s consideration of the duration of
terms: whether any of the terms should apply retrospectively; and how long the terms should
apply into the future.
The Draft Determination proposed to allow a period of backdating to the commencement of
the declaration of the Service, being 8 July 2016, and for the determination to apply until the
current end of the declaration, being 7 July 2031. In response to the Draft Determination,
PNO raised further concerns relating to the proposed period of backdating. Neither party
provided additional comments in relation to the duration of terms going forward. PNO’s
response to the Draft Determination has been incorporated into the following set out below:


the parties’ submissions on the duration of terms



the Commission’s views on the duration of terms, which reaffirm the approach taken in
the Draft Determination.

Backdating of terms
The parties agree that the determination should be backdated, and that any requirement for
Glencore to provide prior written notice to avail itself of the arbitrated terms should be
expressly waived for any period of backdating.52 However, the parties disagree on the period
of backdating that should apply.
Both parties have relied on the ‘Guidelines relating to deferral of arbitrations and backdating
of determinations under Part IIIA of the Competition and Consumer Act 2010’ (Backdating

51
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Glencore, Submission to the ACCC, Access dispute notified by Glencore, 7 November 2017, p. 2.
Glencore, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of 27 March varied on
30 May 2018), 12 June 2018, pp. 14-15; Port of Newcastle Operations Pty Ltd, Submission to the ACCC, Access dispute
notified by Glencore (Directions 7 and 8 of 27 March 2018 varied on 30 May 2018), 12 June 2018, pp. 53-54.
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Guidelines)53 in their submissions as to the appropriate period of backdating. Pursuant to
section 44ZO(7), the Commission must have regard to the Backdating Guidelines in
exercising its power under section 44ZO(3).

Glencore
Glencore submits that the provisions of the Final Determination should apply from the date
of declaration of the Service under section 44K(8) by the Tribunal, being 16 June 2016.54

Commencement of negotiations

.55 The Commission notes that, in its notice
of dispute, Glencore submits that it first sought to engage in negotiations with PNO by a
letter dated 17 June 2016.56

Conduct of negotiations
Glencore notes that PNO has sought extensions of time during the arbitration on the basis
that Glencore would not be prejudiced by an extension due to the ability of the Commission
to backdate its determination.57 Glencore considers that the present arbitration has been
protracted and notes that the Backdating Guidelines state that ‘the objective of the
backdating provisions is to remove an incentive to delay the negotiate/arbitrate process’.58
Glencore further notes that the Backdating Guidelines state that the ACCC is generally
inclined to backdate determinations given that the backdating provisions are intended to
improve incentives to not delay the negotiate/arbitrate process.59

Evidence of use of the Service
Glencore considers that the Commission is able to determine that any backdated terms
apply to all vessels that fall within the scope of the arbitrated terms for which Glencore can
reasonably provide evidence of having used the Service.60 The Commission notes that
Glencore has not identified any vessels which it considers to be within the scope of the
determination and to which any backdated terms should apply.

Interest on backdated payment
Glencore submits that payment of interest on any period of backdating is appropriate, noting
that the Backdating Guidelines support the inclusion of an interest component in backdated
53

ACCC, Guidelines relating to deferral of arbitrations and backdating of determinations under Part IIIA of the Competition
and Consumer Act 2010 (28 August 2017) https://www.accc.gov.au/publications/guidelines-relating-to-deferral-ofarbitrations-and-backdating-of-determinations.
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Clifford Chance, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of 30 May 2018), 12
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Glencore, Notification of access dispute from Glencore Coal Assets Australia Pty Ltd to the ACCC, 4 November 2016, p. 2.

57

Glencore, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of 27 March varied on
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Glencore, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of 27 March varied on
30 May 2018), p. 15.
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payments in order to act as a control on the incentive for delay. 61 Glencore submits that the
amount of interest to be applied should be calculated by reference to use of the Service by
all vessels falling within the scope of the Commission’s Final Determination. Glencore further
submits that the Commission should apply compound interest on its usual basis. 62

PNO
PNO submits that any period of backdating should be limited to the period between 2
February 2017 and 16 August 2017, which the Commission notes is the period during which
the parties agreed to suspend the arbitration pending the Full Federal Court’s decision on
the declaration (see chapter 1.4). 63
PNO submits that the power to backdate is discretionary and not automatic and that,
according to the Backdating Guidelines, backdating of a determination only applies in certain
circumstances and only where the access seeker already has access to the service. 64 PNO
further submits that, should the Commission determine that a longer period of backdating is
appropriate, then the Commission will need to be satisfied that it is a date:


on which Glencore had ‘access to the service’



on or after the date negotiations commenced



on or after the day on which the declaration began to operate, being 8 July 2016. 65

Commencement of negotiations
PNO submits that Glencore did not at any stage seek to negotiate its own terms of access. 66
In particular, in relation to Glencore’s letter dated 17 June 2016,
. PNO further submits that the letter did not
contain a proposal for Glencore’s own use of the Service. 67
In relation to a further letter from Glencore dated 5 August 2016, PNO submits that this letter
also referred to Glencore’s wish to begin negotiations for ‘vessels which are chartered by
Glencore customers, and not for Glencore’s own terms of access’.68
To the extent that Glencore negotiated with PNO for its own terms of access before the
commencement of the arbitration, PNO submits that the negotiations did not commence
before 23 September 2016.69
61
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70

Conduct of negotiations
PNO notes that the Backdating Guidelines state that the Commission will consider whether
the manner in which the parties have conducted themselves before and during the
arbitration provides grounds for not backdating the determination.71
PNO considers that any characterisation of its conduct as delaying or obstructive is without
foundation. PNO submits that it acted reasonably in seeking to understand on what basis
Glencore sought to negotiate with PNO, and that Glencore failed to reasonably address
these matters before it notified the dispute to the ACCC. 72 PNO considers that, by persisting
to seek to negotiate in relation to other users’ terms of access, Glencore ‘stood in the way of
good faith negotiations about its own terms of access’.73

Evidence of use of the Service
PNO submits that any backdating can and should only apply where Glencore can provide
satisfactory evidence that it has used the Service, as defined by the Commission’s
determination as to scope, and paid the charges. PNO notes that Glencore has not to date
provided this evidence to PNO.74 PNO submits that Glencore should be required to identify
all vessels it considers should be subject to backdating before the Commission issues its
determination.75 PNO considers that in the absence of this information, PNO cannot make
full submissions on the impact of any backdating on its legitimate business interests.76
PNO submits that the parties should have a further opportunity to provide submissions on
backdating following the issue of a draft determination.77
In response to the Draft Determination, PNO submits that a backdating provision may cause
uncertainty and unfairness for PNO if it extends the terms of the determination to a period
when PNO did not know that Glencore was accessing the Service, or that access by
particular vessels might be subject to backdated terms of access.78 PNO submits that a
decision on backdating must take into account PNO’s legitimate business interests.
PNO further submits that it is not appropriate or necessary to backdate the determination in
circumstances where Glencore has not established that it in fact used the Service during the
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Port of Newcastle Operations Pty Ltd, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of
27 March 2018 varied on 30 May 2018), 12 June 2018, p. 53.
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proposed backdating period. In such circumstances, PNO considers that a backdating
provision has no practical application. 79
In response to the Draft Determination, PNO further submits that, if the Commission intends
to allow Glencore to establish its prior use of the Service, a provision should be included in
the Determination for the Commission to decide (where the parties are unable to agree)
whether particular vessel visits are captured by the backdating provision.80

Interest on backdated payment
The Commission notes that PNO did not provide a submission on this aspect.

Commission view
Section 44ZO(3) allows any or all of the provisions of a final determination to be expressed
to apply for a specified day that is earlier than the day on which it takes effect under
section 44ZO(1) or 44ZO(2). A final determination can be backdated to any date, so long as
it is not prior to the date on which negotiations commenced (section 44ZO(4)(a)) or the date
the declaration began to operate (section 44ZO(4)(b)).
In considering the appropriate period of backdating, the Commission notes that the
backdating provisions are intended to provide incentives for the parties to not cause
unreasonable delay during negotiations and during the arbitration process. The Commission
considers that the overall length of time that has passed since negotiations first began to be
an important factor in the circumstances of this matter. In particular, the Commission
considers that a period of backdating that covers the period of the arbitration and the period
of negotiations is in the interests of Glencore who has a right to use the Service
(section 44X(1)(c)).
The Service was declared by the Tribunal on 16 June 2016 for the period commencing on
8 July 2016, which is around the same time that Glencore submits negotiations
commenced.81 PNO submits that negotiations commenced at a later date. Therefore, the
Commission must consider the evidence of negotiations that occurred between the parties to
determine the date on which negotiations commenced. 82
Glencore sent a letter dated 17 June 2016 to PNO which referred to Glencore’s wish to
negotiate the ‘terms and conditions of Glencore’s access to the Port of Newcastle’. 83 PNO
submits that this letter, and a subsequent letter from Glencore dated 5 August 2016, related
to access by others, rather than access by Glencore itself.
The Commission does not accept this interpretation. The Commission is of the view that
Glencore’s letter dated 17 June 2016 was a proposal to negotiate its own terms of access,
and the Commission considers this is to be supported by the nature of PNO’s response to
that letter.
. 84 Further,
79
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PNO states that bona fide negotiations are an essential pre-requisite to issuing a notice of
dispute under Part IIIA, and suggests that it is in both sides’ interests to pursue such bona
fide discussions.85 The Commission also notes that the Federal Court considered that
Glencore’s request in its letter dated 5 August 2016 to negotiate access for ‘vessels which
are chartered by Glencore customers’ could not, in the context of Glencore’s letter dated
17 June 2016, be construed as excluding access by Glencore itself.86
Consequently, the Commission considers that the parties commenced negotiations on
17 June 2016, which is before the date on which the Service became a declared service.
The Commission has therefore decided to backdate the terms of its Final Determination to
apply from 8 July 2016, the commencement of the declaration of the Service.
The Commission notes PNO’s objections to a backdating provision that extends to a period
when PNO says that it did not know that Glencore was accessing the Service, and also
where instances of Glencore’s use of the Service have not been established. The
Commission considers that, from at least the date on which the parties commenced
negotiations, PNO would have been (or should reasonably have been) aware that Glencore
purported to be accessing or using the Service (or intended to do so) for the aforementioned
reasons. The Commission therefore considers it appropriate to backdate the determination
to include such periods.
Finally, while the parties are yet to confirm the specific vessels or instances of use of the
Service to which the backdated terms apply, the Commission considers that this does not
prevent the inclusion and operation of a backdating provision. The Commission also
considers that it is for the parties to determine the specific vessels or instances of use of the
Service to which the backdated provisions apply.

Interest
Section 44ZO(6) enables the Commission to require the payment of interest on the whole or
a part of the payments that arise for the whole or part of a backdated period as a result of
the Commission’s determination.
The Commission considers the proposed backdated payment should include an interest
component. Interest is not intended to operate as a sanction or penalty, but to place the
parties, as far as possible, in the position that they would have been in had the arbitrated
price applied from the outset.87 The Commission considers that it is appropriate for interest
to be paid on the whole of any payment that PNO will be required to make to Glencore for
the period of backdating as a result of the Commission’s determination.
The Commission determines the following methodology will be applied to calculate interest:


interest will be calculated on the amounts of money that have been overpaid



these amounts will be calculated by reference to the volume of services supplied by PNO
to Glencore over the period of backdating and to the charges that the Commission
determines should have applied in respect of those services



the period of backdating is the period between 8 July 2016 and the date on which the
determination takes effect
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the rate of interest will be applied to those amounts from the date on which the
overpayments were made.88

For the purpose of calculating interest, the Commission considers it appropriate to adopt the
June 2016 Large Business Weighted Average Rate on Credit Outstanding Variable Rate that
is published by the Reserve Bank of Australia (RBA).89

Term of determination
The parties do not agree on the period of time for which the terms of the determination
should apply.

Glencore
Glencore submits that an initial term of 15 years is appropriate.90 Glencore submits that this
term recognises and reflects the long term nature of contracts in the coal industry as well as
the period of time for which the Service is declared. Glencore considers that the period of
declaration was itself determined in recognition of the need to provide long term contractual
certainty in the coal industry.91 Glencore further submits that the Commission has a broad
scope under section 44V to make a determination as to the terms and conditions of access
and is therefore not confined to setting the period of the determination of the duration of the
terms of access.92

PNO
PNO submits that any agreed or arbitrated terms should apply for the balance of the period
of declaration, provided that the five-yearly review, annual price setting and annual true up
process mechanisms will apply throughout the duration of the determination term.93 PNO
submits that there is no proper basis for any arbitrated terms to operate beyond the
expiration of the current declaration. PNO therefore considers that Glencore’s proposal for
an initial term of fifteen years to be inappropriate as it extends beyond the period of the
declaration.94

Commission view
The Commission considers that it is appropriate to align the duration of the arbitrated terms
of access with the period of the declaration of the Service. The Tribunal declared the Service
for the period commencing on 8 July 2016 and expiring on 7 July 2031. 95 Therefore, the
Commission determines that the arbitrated terms will apply from 8 July 2016 to 7 July 2031
(see chapter 3.2.1 for the Commission’s view on backdating). The Commission considers
that this approach provides the parties with certainty over the period of the declaration, and
therefore assists the legitimate business interests of PNO (section 44X(1)(a)) as well as the
interests of those who have rights to use the Service (section 44X(1)(c)). The methodology
88
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for determining the charges to apply during the backdated period is discussed in
chapter 4.2.1.
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4.

Access pricing methodology

This chapter sets out the overarching access pricing and asset valuation methodologies that
the parties have agreed to apply for the purposes of this arbitration. Consideration of the
parties’ respective positions on key components in the implementation of these
methodologies are then discussed in chapters that follow.
The Draft Determination proposed to accept the parties’ agreed access pricing and asset
valuation methodologies, and agreed inputs to, and implementation of, these methodologies,
and make determinations only where there was a dispute. The parties’ responses to the
Draft Determination were largely focussed on the Commission’s implementation of these
methodologies and are therefore discussed in greater detail in later chapters. However, the
Commission has in this chapter has included additional information concerning these
methodologies.

Model methodology
The parties have agreed to use a BBM for calculating access prices.96 The BBM involves
calculating the MAR that the business may recover over a specified period, having regard to
the efficient costs of providing the Service (including an appropriate return on capital).
Charges or unit prices are then derived from the MAR using volume forecasts.
The parties have further agreed to use a modified version of the AER’s publicly available
PTRM.97 The modifications to the model include removing electricity specific terms and the
addition of two input sheets that:


roll forward the RAB from the date of the valuation of assets to the first year of the
model, and also allows for an adjustment to the RAB to take account of user
contributions if necessary; and



total the revenue received from the Navigation Service Charge and the Wharfage
Charge, and include forecast volumes to enable modelling of future price changes.

Given the agreement between the parties, the Commission adopts the BBM and,
specifically, the use of a modified version of the AER’s PTRM, for the purposes of this
arbitration.
The Commission notes that the BBM is a widely-recognised and relatively standard
regulatory pricing model. The Commission considers that its application of the BBM
methodology takes into account the relevant matters under section 44X to which it must
have regard in the exercise of its arbitral role, including the relevant pricing principles under
section 44ZZCA and the objectives of Part IIIA as per section 44X(1)(aa). Specifically, the
use of the BBM:


promotes the economically efficient operation of, use of and investment in PNO’s
infrastructure (section 44X(1)(aa) and 44X(1)(g))
o the determination and recovery of efficient costs in the BBM, including the recovery of
the DORC value of PNO’s owned and leased assets (excluding where the costs of

96
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Castalia Strategic Advisors and Synergies Economic Consulting on behalf of Glencore and the Port of Newcastle
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those assets have been borne by users), establishes the principle that PNO should
incur and recover its efficient costs. This promotes the economically efficient
operation of, use of and investment in the infrastructure by which the Service is
provided


is consistent with the approaches to set access charges in other industries
(section 44X(1)(aa))
o the use of the BBM is consistent with the approaches taken by the ACCC and other
Australian regulators to setting access charges such that the Commission’s
determination encourages a consistent approach to access regulation across
industries



the legitimate business interests of the provider, and the provider’s investment in the
facility (section 44X(1)(a))
o the MAR as determined by the BBM enables PNO to recover its efficient costs,
including a return on investment commensurate with the regulatory and commercial
risks involved in owning, leasing and operating the port assets in the form of the
Weighted Average Cost of Capital (WACC).



the public interest, including the public interest in having competition in markets
(section 44X(1)(b))
o the determination and recovery of efficient costs in the BBM leads to efficient prices
for the Service. While this determination concerns Glencore’s right of access to the
Service, the Commission acknowledges that it may be relevant and referred to by
other users in their future negotiations with PNO. This facilitates effective access for
Australian-based coal producers, who make a significant contribution to domestic
economic activity, thereby enhancing the economic welfare of Australians



is in the interests of all persons who have rights to use the Service (section 44X(1)(c))
o where only efficient costs are recovered through the BBM, the Service is provided at
least cost, which is in the interest of all persons who have rights to use the Service.
While this determination concerns Glencore’s right of access to the Service, the
Commission acknowledges that it may be relevant and referred to by other users in
their future negotiations with PNO



ensures the direct costs incurred by PNO for providing the Service are covered
(section 44X(1)(d))
o the direct cost of access to port assets corresponds to the efficient costs of providing
the Service, which is the subject of determination and recovery in the BBM.
Additionally, since the costs of assets that have been borne by users are not direct
costs borne by PNO in the supply of the Service, these costs are excluded from
PNO’s asset base to be recovered in the BBM



ensures prices are set to generate expected revenue for PNO sufficient to meeting the
efficient costs of providing the Service (sections 44X(1)(h) and 44ZZCA(a)(i))
o the MAR as determined by the BBM reflects the determination and recovery of PNO’s
efficient costs such that the prices that result from the MAR enable PNO to fully
recover those costs



includes a return on investment commensurate with regulatory and commercial risk
faced by PNO in providing the Service (sections 44X(1)(h) and 44ZZCA(a)(ii))
o the MAR as determined by the BBM includes a return on investment commensurate
with risks involved in owning, leasing or operating the ports assets in the form of the
WACC.
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The Commission notes that the parties have each provided submissions and reports
prepared by their consultants and advisors relating to the application of the BBM for the
purposes of this arbitration. The Commission considers these in chapter 6.

Model start date
The parties have agreed that the BBM should commence on 1 January 2018.98 That said,
Glencore submits that the model should have an option for a start date of either 1 July 2015
or 1 January 2018 to allow for the potential backdating of charges to the date of
declaration.99
Given the agreement between the parties, the Commission considers that a start date of
1 January 2018 is appropriate.

Backdating model start date
The Commission has determined that the arbitrated terms of access are to be backdated to
apply from 8 July 2016, when the Service was declared (see chapter 3.2.1). Given that the
start date of the BBM is 1 January 2018, it is necessary to consider retrospective charges.
The Act provides for flexibility regarding the nature of backdated terms and conditions. In
some circumstances, it may be appropriate that the same charges apply retrospectively and
prospectively, while in other circumstances it may be appropriate to have different
retrospective and prospective charges. 100
The parties have agreed that the charges to apply during any period of backdating should be
determined by deflation of 2018 charges. The Commission considers that the Sydney All
Groups Consumer Price Index number published by the Australian Bureau of Statistics (CPI
Sydney) and calculated as the average of the latest four quarters over the average of the
preceding four quarters is appropriate for this purpose.101
In light of the parties’ agreement on this matter, the Commission adopts the parties’
proposed method for determining charges for the backdated period for the purposes of this
arbitration. The Commission considers that the agreed straightforward mechanism for
determining prices for the backdated period is in the interest of both parties
(sections 44X(1)(a) and 44X(1)(c)).

Asset valuation methodology
The parties have agreed to the use of a DORC methodology for the initial valuation of assets
required to provide the Service, with depreciation to be assessed on a straight line over the
useful life of the asset.102
98
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The asset value is an important input to the BBM as it informs the calculation for return on
capital and depreciation. As such, the asset value will directly affect the MAR and, ultimately,
prices.
The DORC methodology involves valuing an asset at the cost of replacing it with a
technologically modern equivalent asset (MEA) that is:


‘optimised’ to provide the required service in the most efficient way possible



adjusted to reflect the remaining useful life of the asset.

Given the agreement between the parties, the Commission adopts the DORC methodology
for the purposes of this arbitration. The Commission notes that there are several approaches
that can be taken for the valuation of assets, and the DORC methodology is among the
methods used by various regulators.103
As discussed below, the DORC methodology values assets at the costs of a hypothetical
efficient entrant to the market who will optimise the use of, operation of and investment in the
asset. That is, it corresponds to the efficient costs of replacing the existing infrastructure with
their modern equivalent to supply a given quantity and quality of output as would be
expected in a perfectly contestable market.104
The Commission therefore considers the use of the DORC methodology for valuing assets
that then form the initial asset base contributes to ensuring that prices reflect efficient costs
(sections 44X(1)(h) and 44ZZCA(a)(i)) while also ensuring that PNO is able to earn an
appropriate return on its investment (sections 44X(1)(h) and 44ZZCA(a)(ii)). This is in the
legitimate business interests of PNO (section 44X(1)(a)) and is also in the interests of those
who have a right to use the Service (section 44X(1)(c)). This is also consistent with
promoting the economically efficient operation of, use of and investment in in the facility (the
objectives of Part IIIA and also having regard to section 44X(1)(g)).

The DORC framework
The Commission notes that the parties have each provided DORC valuations prepared by
their consultants and advisors for the purposes of this arbitration. The Commission uses the
DORC framework set out below in its consideration of these valuations in chapter 5, and
having regard to the matters in section 44X.
A typical application of the DORC methodology involves the following:


The identification of the MEA – that is, an asset capable of delivering an equivalent level
of service (quality and quantity) as the historic or incumbent asset. The MEA may have a
different configuration to the existing or historic asset. In particular, elements of the
existing or historic asset which are no longer used (or are underutilised) may be scaled
down in size, changed in form, or removed entirely. This is known as ‘optimisation’.



The estimation of the cost of constructing the MEA using modern engineering techniques
and processes. These construction costs are estimated using typical relevant current
costs of land, labour and capital, and should reflect a reasonable (and neither an unduly
rushed nor delayed) construction process. In principle, if the MEA involves materially
different on-going operating costs or capital costs compared to the incumbent or historic
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asset, the present value of these on-going differences in costs may also be taken into
account. The resulting figure is the Optimised Replacement Cost (ORC) of the MEA.


The discounting or depreciation of the ORC to reflect the fact that the existing or
incumbent asset has a shorter remaining useful life than a hypothetical efficient new
replacement asset. Typically ‘straight-line’ depreciation (as agreed by the parties) is used
but other methodologies are in principle acceptable.105

105

Under straight line depreciation the replacement cost is depreciated by multiplying by the ratio of the remaining life of the
existing asset to the total economic life of the existing asset. For example, if the asset lasts 50 years, and the remaining
life is 25 years, the replacement cost is depreciated by 50 per cent.
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5.

DORC valuation

As set out in chapter 4, the parties agree to use the DORC valuation methodology to
establish PNO’s initial RAB for the purposes of this arbitration. A DORC valuation involves:
estimation of construction costs for the ‘optimised’ asset; calculation of interest during
construction (IDC); and calculation of depreciation.
The parties do not agree on the following issues relating to the DORC valuation:


whether certain assets neither owned nor leased by PNO should be included in the
construction costs estimates (see chapter 5.1)



estimates of construction costs for certain assets that are included (see chapter 5.2)



the valuation date, which also informs the applicable rate of interest for the calculation of
IDC (see chapter 5.3)



construction period for the calculation of IDC (see chapter 5.4)



whether user funded capital contributions to construction of assets should be deducted
(see chapter 0)



the asset lives and remaining useful life for the calculation of depreciation
(see chapter 5.6)

PNO and Glencore have each provided DORC valuations prepared by their consultants,
AECOM and Arup respectively, and further submissions and reports in support of their
positions on these issues, which are summarised in this chapter. Where the parties agree on
a component of the DORC valuation, the Commission adopts the agreed position for the
purposes of this arbitration. Where the parties do not agree on a component of the DORC
valuation, the Commission uses the DORC framework as set out in chapter 4.3.1 in its
consideration of the parties’ DORC valuations. The Commission also considered the
material submitted by the parties and applied the DORC framework, having regard to the
relevant matters in section 44X.
The Commission’s view is that the appropriate DORC value to establish PNO’s initial RAB
as at 1 January 2018 is $1.16 billion. This is summarised in chapter 5.7.

Treatment of assets neither owned nor leased by PNO
The parties do not agree on the treatment of certain assets not owned or leased by PNO. In
particular, the parties do not agree on whether the pilots’ jetty and pilots’ helicopter base,
which are neither owned nor leased by PNO, should be included in the DORC valuation to
establish PNO’s initial RAB.
The Draft Determination proposed to exclude from the DORC value assets that are neither
owned nor leased by PNO. In response to the Draft Determination, both parties noted that
they relied on their previous submissions. Set out below are:


the parties’ submissions on the treatment of assets neither owned nor leased by PNO



the Commission’s views on the treatment of these assets, which reaffirm the approach
taken in the Draft Determination.

Glencore
Glencore submits that the pilots’ jetty and pilots’ helicopter base should be excluded from
PNO’s initial RAB on the basis that these assets are neither owned nor leased by PNO.
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Glencore submits that their inclusion would provide PNO with a return on assets that it does
not hold a proprietary interest in and does not use in the provision of the declared service. 106
Glencore notes that the pilots’ jetty and pilots’ helicopter base services are separately
provided by the Port Authority of NSW (PANSW) on a fee for service basis. Glencore
considers that these fees would be expected to include the cost of the assets for the
purposes of providing the Service. Glencore submits that including the assets in the RAB
would likely result in users being double charged.107

PNO

PNO submits that the pilots’ jetty is required to provide the safe berthing of pilot vessels and
would therefore need to be established by a new entrant.109 PNO also submits that the
function provided by the pilots’ helicopter base is also required for safe navigation and would
also need to be established by a new entrant.110 On this basis, PNO submits that it is
reasonable for the assets to be included in its initial RAB.

Commission view
The Commission accepts that all assets that are necessary to provide the Service should
ordinarily be included in the DORC valuation as these represent the assets that would be
needed by an efficient entrant, as noted by PNO. However, the Commission is of the view
that assets that are neither owned nor leased by PNO should not be included in the DORC
value that is used to establish PNO’s initial RAB. In this regard, the Commission notes that
PNO agrees to exclude from the DORC value a portion of the breakwaters because it neither
owns nor leases the asset, despite the asset being necessary to provide the Service (see
chapter 5.2.3).

However, the Commission notes that these assets remain
owned by the State of NSW. Therefore, PNO is not entitled to the stream of capital income
that results from the ownership or lease of these assets, yet including these assets in the
DORC value would do exactly that. The Commission also notes Glencore’s submission that
the pilots’ jetty and pilots’ helicopter base services are provided by the PANSW on a fee for
service basis. The Commission therefore accepts that, if the assets were included in the
DORC value used to establish PNO’s initial RAB, there is a concern that users would pay for
the assets twice: once through the service fee to the PANSW and again through the return
on and of the DORC value of the assets included in PNO’s RAB.
In relation to PNO’s future capital expenditure and future operating expenditure, the
Commission considers that PNO should not recover these amounts directly from users
unless it can be demonstrated that: (i) PNO is not compensated by the PANSW; and (ii) the
service fee that users pay to PANSW excludes all expenditures borne by PNO. The
Commission notes that PNO’s agreement with the State of NSW may satisfy (i), however,
106
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service Responsive Report’ (Report,
Synergies Economic Consulting Pty Ltd, 12 June 2018), 12 June, p. 16.
Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), 28 May 2018, p. 33.
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the Commission has not been provided with evidence of (ii). In any case, the Commission
considers that it is inappropriate to capitalise the future replacement cost into the DORC
value used to establish PNO’s initial RAB, as to do so would result in charges that are above
PNO’s efficient costs. The Commission notes that this does not preclude PNO from including
such expenditures if and when they actually occur through the appropriate avenues (i.e.
capital expenditure rolled into PNO’s RAB at the time assets are commissioned and
operating expenditure included in PNO’s annual revenue allowance) provided that (i) and (ii)
are demonstrably satisfied.
The Commission considers that excluding these assets from the DORC value used to
establish PNO’s initial RAB, while leaving open the possibility for PNO to recover its future
expenditures, will ensure that PNO is able to earn sufficient revenue to recover its efficient
costs, which is in the legitimate business interests of PNO (section 44X(a)) and is consistent
with the pricing principles (sections 44X(1)(h) and 44ZZCA(a)(i)). At the same time, ensuring
that users do not incur a double charge is in the legitimate interests of those who have rights
to use the Service (section 44X(c)).

Construction costs
Construction costs are a significant component of the DORC value as, along with IDC
(discussed in chapter 5.4), it forms the basis for determining the replacement costs for the
‘optimised asset’, which are then depreciated according to their asset lives and remaining
useful life (discussed in chapter 5.6).
Table 4 below summarises the parties’ submitted positions with respect to construction cost
estimates. It is noted that PNO’s valuation is based on $2014 costs, while Glencore’s
valuation is based on $2016 costs. The valuation date for the purposes of this arbitration is
another matter in dispute between the parties, and is discussed in chapter 5.3. However, to
assist with a high level comparison of the parties’ construction cost estimates, Table 4 also
includes Glencore’s $2016 values deflated by CPI (Sydney) to $2014 (as provided by
Glencore in its submission).
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Table 4: Parties’ submitted positions on construction costs ($million)111
Asset category

PNO
($2014)

Glencore
($2016)

Glencore
($2014)

Difference
($2014)

85.0

87.0

85.0

(0.0)

1,049.0

884.2

851.5

(197.5)

Reclamation bunding materials

145.0

0.0

0.0

(145.0)

Breakwaters

130.0

96.5

94.3

(35.7)

6.8

7.6

7.4

0.6

Riverwalls and revetments

155.0

158.6

155.0

0.0

Revetments under wharves

54.0

55.3

54.0

0.0

Wharves and jetties (pilots’ jetty)

4.0

0.0

0.0

(4.0)

Buildings (pilots’ helicopter base)

3.0

0.0

0.0

(3.0)

27.0

27.6

27.0

0.0

1,659.0

1,316.7

1,275.2

(383.8)

Pre-construction costs
Channels and berth boxes

Navaids

Plant and equipment
Total construction costs

Agreed components
Although the parties do not agree on the valuation date, Glencore agrees to PNO’s
construction cost estimates for the following asset categories (which are to be adjusted to
reflect the valuation date as determined by the Commission):


pre-construction costs



riverwalls and revetments



revetments under wharves



plant and equipment.

Given the agreement of the parties, the Commission adopts these construction cost
estimates in the calculation of the DORC value, which are then adjusted to reflect the
valuation date adopted by the Commission as discussed in chapter 5.3. The Commission
considers that the agreed components contribute to ensuring that PNO’s initial RAB will be
set such that the prices that flow from this will generate sufficient revenue for PNO to recover
its efficient costs (sections 44X(1)(h) and 44ZZCA(a)(i)), which is in the legitimate business
interests of PNO and its investments in the Port (section 44X(1)(a)) and is also in the
interests of those who have rights to use the Service (section 44X(1)(c)).

Not agreed components
The parties do not agree on construction cost estimates for the following asset categories:


channels and berth boxes



reclamation bunding materials



breakwaters



navaids

111

AECOM, 'AECOM Report of the 12th June 2018' (Report, AECOM, 12 June 2018), p. 7; Synergies Economic Consulting,
‘Port of Newcastle Charges for Declared Channel Service Responsive Report’ (Report, Synergies Economic Consulting
Pty Ltd, 12 June 2018), p. 21.
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wharves and jetties (pilots’ jetty)



buildings (pilots’ helicopter base).

The parties’ submissions on these asset categories and the Commission’s views are set out
below. The construction cost estimates presented below reflect the valuation date assumed
by the parties (i.e. PNO’s $2014 and Glencore’s $2016). The construction cost estimates
accepted by the Commission for the purposes of this arbitration are then adjusted to reflect
the valuation date determined by the Commission as discussed in chapter 5.3.

Channels and berth boxes
At the Port, a dredged channel, which includes berth boxes, is maintained at promulgated
depths to provide safe, deep water access to the port whereby vessels may enter the port,
load and unload at relevant terminals, and then depart. The channel and berth boxes as an
asset class have been divided by the parties into five distinct operational areas, which are:


Entrance channel



Horseshoe



Basin



Steelworks channel



South arm.

While the parties agree that the channel and berth boxes are required to provide the
Service,112 they do not agree on the associated construction costs.113 In particular, the
parties do not agree on:


volumes and types of material to be dredged



dredging methodology (including plant and equipment to be used)



dredging costs.

The Draft Determination proposed to accept Glencore’s volume estimates, dredging
methodology and dredging costs. This was largely due to the information submitted by the
parties at that time, which the Commission considered indicated that Glencore’s DORC
valuation involved a more robust approach to modelling the volumes and type of materials to
be dredged. Glencore’s DORC valuation also involved the use of a lower cost dredging
methodology that had been used at other locations in Australia. In contrast, PNO’s DORC
valuation relied on volume estimates that were provided with little elaboration on the
modelling approach taken and which its own consultant had not fully reconciled, and the use
of a dredging methodology that had been historically used at the Port, which had much
higher costs for reasons explained later in this chapter.
In its response to the Draft Determination, PNO provided extensive additional material to
demonstrate the robustness of its modelling and why the dredging methodology relied on by
Glencore could not practically be implemented at the Port. The Commission notes that PNO
could have provided this supporting information earlier in the arbitration, especially as both
parties were given opportunities to respond to the others’ DORC valuations prior to the Draft
Determination. Nevertheless, the Commission has had regard to this additional material, and
also Glencore’s response.
112
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AECOM, 'Declared Services Assets DORC Report' (Report, AECOM, 4 September 2017), p. 6; Arup, 'Port of Newcastle Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), p. 1.
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The Commission also notes that in its response to the Draft Determination PNO states: 114
…the Commission has not followed a proper process to enable it to assess the
complex technical issues arising. The engineering experts have not been directed to
meet and identify area of agreement and areas of divergence and the reasons for
such divergence.
The Commission rejects PNO’s submission in relation to process, noting that the
Commission has provided both parties with considerable opportunity throughout the
arbitration process to work through the areas of agreement and disagreement, and make
substantive submissions on these, including in relation to the DORC valuation. For example,
on 19 March 2018, the Commission directed the parties to jointly develop and submit to the
Commission a model (and inputs to the model) that both parties agree to use for the
formulation of prices. This included a report detailing the aspects of the pricing model and
other terms and conditions of access on which they are able to agree. This direction clearly
provided for the parties to engage on the DORC valuation as an input to the model. The
Commission also notes that it was open to the parties to engage with each other at any time
throughout the arbitration to negotiate and narrow the issues in dispute, including in relation
to the DORC valuation.
In this regard, the Commission also notes Glencore’s response to PNO’s submission: 115
…it is clear that both parties have been given ample opportunity, as demonstrated by
the extensive submissions on technical engineering matters, to articulate areas of
agreement and disagreement in the estimation of construction costs.
The parties’ responses to the Draft Determination and each other have been incorporated
into the following set out below:


the parties submissions on volumes and type of material to be dredged, dredging
methodology and dredging costs



the Commission’s views on these issues, which have evolved since the Draft
Determination in light of the additional material provided by the parties.

PNO
Volume and type of material to be dredged
PNO submits a total volume of 37.1 million cubic metres of material would need to be
dredged to form the channel and berth boxes.116 This is based on a DORC valuation
prepared by its consultant, AECOM, in 2017. Table 5 sets out the volume and type of
material needing to be dredged by operational area in AECOM’s 2017 DORC valuation.

114

Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions of 20 July 2018
varied on 27 July 2018), 17 August 2018, p.16.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Service, Responsive Report’ (Report, Synergies
Economic Consulting Pty Ltd, 3 September 2018), p. 30.
AECOM, 'AECOM Report of the 12th June 2018' (Report, AECOM, 12 June 2018), p. 15.
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Table 5: Volume of materials to be dredged (cubic metres) 117
Marine
sediments*

Sand

Weak rock**

Hard rock***

Total

Entrance
channel

132 138

2 560 885

454 074

1 170 667

4 317 764

Horseshoe

500 624

3 564 278

81 097

282 590

4 428 589

Basin

3 433 989

3 212 817

171 068

0

6 817 874

Steelworks
channel

3 404 892

7 088 175

114 583

0

10 607 650

South arm

4 292 847

6 013 390

515 120

87 853

10 909 210

11 764 490

22 439 545

1 335 942

1 541 110

37 081 078

Total

Note: *Marine sediments includes 1 216 386 cubic metres of stiff clay (UCS of more than 30 kPa) and 515 717 cubic metres of
clay (UCS of more than 30 MPa). **Weak rock includes rock with UCS of less than 20MPa. ***Hard rock at the Entrance
Channel includes 583 288 cubic metres of hard rock (with UCS between 20 and 50 MPa) and 587 379 cubic metres of very
hard rock (with UCS of more than 50 MPa).

AECOM’s 2017 DORC valuation adopts the volume of dredged material estimated by MDA
Australia Pty Ltd (MDA) for the Newcastle Port Corporation (NPC) in 2013, which was based
on ‘survey data collected in 1801, 1851 and 1871’.118 The Commission notes that AECOM
also prepared a DORC valuation for PNO in 2014. In its 2014 DORC valuation, AECOM
undertook its own comparison of current day bathymetry to historical survey data to assess
the methods and accuracy of the MDA volume estimate. AECOM found that overall volumes
between AECOM and MDA estimates were within an acceptable 3 per cent variance range.
AECOM noted that, ‘given the similar but different approaches in calculating volumes this
variance is expected and considered to be within acceptable margins of error’.119 This is
presented in Table 6 below.

117
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AECOM, 'AECOM Report of the 12th June 2018' (Report, AECOM, 12 June 2018), p. 15; AECOM, 'Declared Services
Assets DORC Report' (Report, AECOM, 4 September 2017), p. 19.
AECOM, 'Declared Services Assets DORC Report' (Report, AECOM, 4 September 2017), p. 14.
AECOM, 'Depreciated Optimised Replacement Cost' (Report, AECOM, 10 December 2014), p. 32.
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Table 6: Comparison of volumes of material to be dredged estimated by MDA
in 2013 and AECOM in 2014 (cubic metres) 120
Area

MDA
modelled
2013

AECOM
modelled
2014

Entrance channel

4 317 764

2 374 000

(1 943 764)

(81.9%)

Horseshoe

4 428 589

4 975 000

546 411

11.0%

Basin

6 817 874

5 209 000

(1 608 874)

(30.9%)

Steelworks channel

10 607 650

7 479 000

(3 128 650)

(41.8%)

South arm

10 909 210

15 622 000

4 712 790

30.2%

1 387 000

1 387 000

100%

37 045 000

(36 087)

(0.1%)

Other
Total

37 081 078

Difference

AECOM also attempted a comparison of volumes in the five areas, however AECOM found
that:121
…whilst eight distinct spatial areas are identified in the MDA asset valuation
summary, only five areas are identified in the ROM soil model which lists volume
estimates for dredge plant … Therefore variance between discrete channel areas
could not be used to determine the overall accuracy of the cumulative volume
estimate.
On this basis, AECOM’s 2014 DORC valuation concluded that:122
… the MDA volume estimates appear reasonable and that the volume and material
quantities published by MDA provide a sound basis by which to establish cost estimates
for the channel asset.
In its response to the Draft Determination, AECOM sought to clarify the modelling approach
taken by MDA in 2013 and AECOM in 2014. AECOM states that its 2014 DORC valuation
modelled the total volume of material to be dredged by comparing current bathymetry to
historical bathymetry, where:
…survey charts produced in 1801, 1851 and 1871 were used to represent the
channel bathymetry as it was at the time of European First Settlement.123
AECOM also clarified that MDA compared current bathymetry to pre-existing bathymetry
based on survey charts dated 1801, 1851 and 1871, which was the same data used by
AECOM in its 2014 DORC valuation.124 AECOM further clarified that, to estimate the volume
of material by type, MDA used geotechnical data gathered in 1976 and 1977 for the Maritime
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Services Board (MSB) of New South Wales’ project to deepen the harbour at the Port in the
late 1970s and early 1980s.125 This geotechnical data is set out in MSB Contract 76/2.
The Commission understands the purpose of this clarification is to demonstrate that both
parties have effectively relied on the same input data to model their volume estimates.
The Commission notes that a key matter in dispute between the parties is the strength of
rock at the Entrance Channel, which ultimately affects the dredging method and cost. The
parties submit that a rock’s unconfined or uniaxial compressive strength (UCS) represents
the maximum strength a rock (or any other material) can withstand before breaking and is
measured in million Pascals (MPa).126 All other things held equal, a higher UCS requires
more effort to break the rock.127
AECOM’s 2017 DORC valuation, based on MDA’s 2013 report, estimates 1.5 million cubic
metres of hard rock (with a UCS greater than 20 MPa) would need to be removed, of which
1.2 million cubic metres is located at the Entrance Channel.128 AECOM further estimates
that, of the 1.2 million cubic metres at the Entrance Channel:


0.6 million cubic metres has a UCS of between 20 and 50 MPa



0.6 million cubic metres has a UCS of more than 50 MPa (which AECOM defines as very
hard rock).129

AECOM refers to a 2003 report by Jesz Fleming Associates for the NPC to support its view
of there being very hard rock at the Entrance Channel. 130 In particular, that Jesz Fleming
Associates found ‘USC values for bedrock range from 19.2 to 75.3 MPa, with an average of
43.3 MPa (high rock strength) from 35 tests’.131

Dredging methodology (including plant and equipment to be used)
AECOM’s 2017 DORC valuation for PNO developed its dredging methodology on the
following basis:132

125

126
127
128
129
130
131
132



The project is in Australia, politically stable and with a respected currency. This
removes the major non-dredge technical impediment



The quantities are very large for a dredging project and also by world standards. This
ensures world-wide interest and it has therefore been assumed that the most
economic commercially available equipment will be employed



In geotechnical terms there is a large variety of materials to be removed, from the
extremes of very strong rock that needs to be pre-treated by drill-blasting through to
soft silts that can be sucked into a Trailer Suction Hopper Dredger (TSHD). This will
demand a large variety of dredging equipment and careful programming



Large quantities of material suitable for reclamation are required. TSHDs with pump
ashore equipment and pump ashore Cutter Suction Dredger (CSD) are ideally suited
for the combination of dredging and reclamation

AECOM, 'AECOM Response to Section 5 of ACCC Draft Determination 20 July 2018' (Annexure 4 to PNO submission of
17 August 2018, AECOM, 17 August 2018), p. 7.
Arup, 'Port of Newcastle Arbitration Declared Service DORC - Updated Response' (Report, Arup, 12 June 2018), pp. 7-11.
AECOM, 'AECOM Report of the 12th June 2018' (Report, AECOM, 12 June 2018), p. 10.
AECOM, 'Declared Services Assets DORC Report' (Report, AECOM, 4 September 2017), p. 19.
AECOM, 'Declared Services Assets DORC Report' (Report, AECOM, 4 September 2017), p. 19.
AECOM, 'AECOM Report of the 12th June 2018' (Report, AECOM, 12 June 2018), p. 9.
AECOM, 'AECOM Report of the 12th June 2018' (Report, AECOM, 12 June 2018), p. 10.
AECOM, 'Declared Services Assets DORC Report' (Report, AECOM, 4 September 2017), p. 16.
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Location of offshore disposal areas requires seagoing equipment for transport of
material that has to be disposed of at offshore disposal area(s). TSHDs and the large
barges employed with the Backhoe Dredger (BHD) are good equipment for this task



Sea state/swell conditions require specialist equipment for working in exposed
locations. Execution as proposed with two Self Elevating Platforms (SEPs) for
offshore drill-blasting, a large TSHD for clearance of the smaller fractions, plus
clearing of remaining boulders with a large Grab Dredger (GRAB) supported by sea
going barges is the appropriate approach



Modern dredge equipment is equipped with latest technology ensuring maximum
possible compliance with environmental conditions. A good example of this are the
green overflow valves presently employed in modern TSHDs.133

Based on this, AECOM identifies the following types of dredging plant and equipment are
needed:134


Trail Suction Hopper Dredgers (TSHD)—which ‘are self-propelled ships that contain a
hopper or hold inside their hulls. They are primarily used for dredging loose material such
as sand, clay or gravel’135



Cutter Suction Dredgers (CSD)—which ‘are equipped with a rotating cutter head, which
is able to cut hard soil or rock into fragments’ with the cut soil or rock ‘sucked by dredge
pumps’136



Backhoe Dredgers (BHD)—which are ‘suitable for non-rock type soils with stones [and]
blasted’ where ‘dredged material is then loaded into barges for transport to a disposal
site’137



Grab dredgers—which have grab crane and ‘material dredged by a grab is loaded into
barges and transported to deposit sites’138



Self-Elevating Platforms (SEP)—which are mobile platforms capable of raising itself over
the sea surface.139

Plants proposed by AECOM varies by the material types and location in the Port (Table 7).

133
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Table 7: Dredging plant selections and tasks140
Plant type

Task

Very large CSD

Pump large quantities of sand over 5000 metres from the south arm.
Dredge the strong rock up to 50 MPa USC from areas not exposed to
continuous ocean swell, including the entrance channel, the horseshoe,
the steelworks channel and the western basin.

Large TSHD

Dredge dense sand from the entrance channel and pump into
reclamation.
Dredge very stiff class from horseshoe and steelworks change and
dump offshore.

Small to medium TSHD

Dredge and dump offshore soft unsuitable layers deeper than 3.5
metres below chart datum

Very large BHD

Removal of soft unsuitable materials and clay form areas inaccessible
for other dredging plant.

Grab dredger

Dredge boulders and rock fragments in combination with seagoing
barges.

SEP

Pre-treat rock by means of drill-blasting in channel areas that are too
exposed for other equipment to dredge direct.
Further drill-blast in areas where rock is harder than 50 MPa.

Notably, AECOM states that the very hard rock (i.e. with UCS greater than 50 MPa) at the
Entrance Channel:141
…cannot be dredged by a CSD and would require drilling and blasting to successfully
remove this material. This would require the mobilisation of additional plant at significant
cost. Drilling and blasting then double handling with a TSHD is also much slower process
than using a CSD.
AECOM states that the three following factors support its view that a CSD cannot be used to
remove the very hard rock at the Entrance Channel:


limited rock fracturing



unsuitable sea conditions



limited comparability to the Walker Shoal example cited by Arup in its DORC valuation
for Glencore.

Rock fracturing
As set out later, Glencore’s consultant Arup considers that the Rock Quality Descriptor
(RQD) should be taken into account when evaluating the strength of rock, as it informs the
dredging method and cost. Specifically, the RQD is a measure of the degree of jointing or
fracture in a rock (i.e. practical strength of the rock).142 RQD is measured as:143
… total length of solid core pieces greater than 100 mm between discontinuities
expressed as a percentage of the total core length. Length is measured along the
core axis.
140
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Broadly, Arup considers that the RQD of very hard rock at the Entrance Channel is low
enough to reduce its effective rock strength and enable the use of a CSD for dredging.
In response to the Draft Determination, PNO submitted advice from Evers Consult and
Akuna Dredging Solutions in regards to RQD. Advice from Evers Consult states: 144
In general if a rock layer has a RQD of 100%, the strength of the layer is equal to the
UCS value. If the RQD is lower than 100% the strength of the layer will also be lower
to an extent.
However, Evers Consult also states that:145
Whilst there are a number of approached available to estimate strength reduction,
based on experience and measurements and what is commonly best practice, a
reduction of the layer strength will usually only be applied when and where the
RQD’s are lower than 75%.
Advice to AECOM from Akuna Dredging Solutions states:146
Strong rock with an USC of 70 and possibly up to as high as 80 MPa with a very low
RQD of < 20% could probably be direct dredged by CSD under favourable conditions
in sheltered water. However as the RQD increased upward from 20%, the ability to
dredge this kind of rock strength by a CSD decreases.
Table 8 presents AECOM’s assessment of USC and RQD for rock at the Entrance Channel
based on the MSB Contract 76/2.

Table 8: AECOM’s assessment of borehole data at the Entrance Channel 147
Number of tests
Average USC (MPa)
Average RQD

USC 45 to 50 MPa

USC ≥ 50 MPa

14

30

46.5

56.3

96

97

Akuna Dredging Solutions used this borehole data to assess samples with a USC greater
than 50 MPa. Where:148
Each sample was assessed on its merits based on the USC value, the [Total Core
Recovery] and RQD, the degree of weathering, the bedding dip angles, the defect
spacing in [millimetres] and the visual inspection of the core log photos.

144

Evers Consult, 'Dredging Advice in respect of ACCC Arbitration - Review of Reports' (Annexure 7 to PNO submission of
17 August 2018, Evers Consult, 17 August 2018), p. 5.
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Evers Consult, 'Dredging Advice in respect of ACCC Arbitration - Review of Reports' (Annexure 7 to PNO submission of
17 August 2018, Evers Consult, 17 August 2018), p. 5.
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Akuna Dredging Solutions, 'Dredging methodology assessment of hard Rock at the Entrance Channel to the Port of
Newcastle' (Annexure 8 to PNO submission of 17 August 2018, Akuna, August 2018), p. 10.
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AECOM, 'AECOM Response to Section 5 of ACCC Draft Determination 20 July 2018' (Annexure 4 to PNO submission of
17 August 2018, AECOM, 17 August 2018), p. 11.

148

Akuna Dredging Solutions, 'Dredging methodology assessment of hard Rock at the Entrance Channel to the Port of
Newcastle' (Annexure 8 to PNO submission of 17 August 2018, Akuna, August 2018), p. 11.
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Akuna Dredging Solutions submits none of the tested samples: 149
…can be dredged by a modern very large self-propelled Cutter Suction Dredger,
based on a rock assessment using the above mentioned characteristics.
AECOM concludes the RQD values for the very hard rock at the Entrance Channel do not
‘indicate the USC of this material can be considered lower than that shown by the
geotechnical data’.150 As such, the use of a CSD for the very hard rock at the Entrance
Channel is not possible.
Sea conditions
In response to the Draft Determination, AECOM provided additional information in regards to
sea conditions. AECOM submits that sea conditions at Newcastle mean that a CSD is not
suitable because they: 151
…have tight limitations on the wave climate in which they can operate efficiently
without damage to the cutter head, particular when dredging in hard rock.
Using wave data from the Many Hydraulics Laboratory for offshore conditions and data from
the PANSW for nearshore conditions, AECOM states:152
…that the near shore bathymetry has focused wave energy and reduced the
directional spread from the ENE-S to waves approaching from E-SSE. This means
that the area immediately outside the Entrance will be exposed to swell waves, and
these waves are likely to penetrate some distance into the Entrance Channel.
AECOM states that, in practice:153
…suitable conditions are needed to persist long enough to enable the dredged to
set up on site and commence dredging. [Where] 12 hours is a realistic practical
minimum period for a cutter suction dredger of this size to account for mobilisation
time prior to operation.
Based on the sea condition data, AECOM states:154
…that there would be less than 4 per cent of the year when there was a window of at
least 12 hours with conditions suitable for dredging in [>]50 MPa rock and no
opportunities to dredge in [>]70 MPa rock.
Walker Shoal
As set out below, Glencore’s consultant Arup refer to Walker Shoal as an example of where
a CSD was used to dredge very hard rock in circumstances comparable to that at the Port of
Newcastle.
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Akuna Dredging Solutions, 'Dredging methodology assessment of hard Rock at the Entrance Channel to the Port of
Newcastle' (Annexure 8 to PNO submission of 17 August 2018, Akuna, August 2018), p. 11.
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AECOM, 'AECOM Response to Section 5 of ACCC Draft Determination 20 July 2018' (Annexure 4 to PNO submission of
17 August 2018, AECOM, 17 August 2018), p. 12.
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AECOM, 'AECOM Response to Section 5 of ACCC Draft Determination 20 July 2018' (Annexure 4 to PNO submission of
17 August 2018, AECOM, 17 August 2018), p. 12.
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AECOM, 'AECOM Response to Section 5 of ACCC Draft Determination 20 July 2018' (Annexure 4 to PNO submission of
17 August 2018, AECOM, 17 August 2018), p. 13.
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AECOM, 'AECOM Response to Section 5 of ACCC Draft Determination 20 July 2018' (Annexure 4 to PNO submission of
17 August 2018, AECOM, 17 August 2018), p. 13.
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AECOM, 'AECOM Response to Section 5 of ACCC Draft Determination 20 July 2018' (Annexure 4 to PNO submission of
17 August 2018, AECOM, 17 August 2018), p. 14.
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AECOM states that the ‘rock properties and wave climate at the Walker Shoal are
significantly different to the conditions at Newcastle’. 155 In regards to the USC and RQD,
AECOM states that the ‘RQD values for Walker Shoal are generally significantly lower (for
the same USC) than those found in the Entrance Channel at Newcastle’. 156
In response to the Draft Determination, AECOM refers to advice from Evers Consult and
Akuna Dredging Solutions on this matter. Evers Consult states:157
…the RQD values for Walker Shoal are generally much lower than the RQD values
for the [Port of Newcastle] Entrance Channel, indicating that the Walker Shoal
material is generally much more fractured and can consequently be expected to be
much easier to dredge because of this material difference in the RQD values present
at the two sites.
Akuna Dredging Consultants assessed borehole data collected by Acer Vaughan Consulting
Engineers in 1996 from Walker Shoal. Based on this data, Akuna Dredging Consultants
submits all of the samples:158
…tested at Walker Shoal with an USC > 50 MPa can be dredged by a modern very
large self-propelled Cutter Suction Dredger.
In regards to the sea conditions, Evers Consult states:159
Walker Shoal is located in a completely sheltered part of Darwin Harbour and with
the exception of a cyclone event the waters in the area are always very calm.
Akuna Dredging Consulting states:160
The wave climate at Walker Shoal is not comparable with that at the entrance
channel of the Port of Newcastle. The wave climate at Walker Shoal can be
categorised as sheltered water. Therefore, the wave climate present at Walker Shoal
was not a limiting factor on the operations of the CSD at Walker Shoal, unlike at the
Port of Newcastle.

Dredging costs
AECOM’s 2017 DORC valuation for PNO estimates total construction costs of $1,049 million
($2014) as set out in Table 9:161
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AECOM, 'AECOM Response to Section 5 of ACCC Draft Determination 20 July 2018' (Annexure 4 to PNO submission of
17 August 2018, AECOM, 17 August 2018), p. 18.
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AECOM, 'AECOM Response to Section 5 of ACCC Draft Determination 20 July 2018' (Annexure 4 to PNO submission of
17 August 2018, AECOM, 17 August 2018), p. 18.
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Evers Consult, 'Dredging Advice in respect of ACCC Arbitration - Review of Reports' (Annexure 7 to PNO submission of
17 August 2018, Evers Consult, 17 August 2018), p. 11.
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Akuna Dredging Solutions, 'Dredging methodology assessment of hard Rock at the Entrance Channel to the Port of
Newcastle' (Annexure 8 to PNO submission of 17 August 2018, Akuna, August 2018), p. 13.
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Evers Consult, 'Dredging Advice in respect of ACCC Arbitration - Review of Reports' (Annexure 7 to PNO submission of
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Akuna Dredging Solutions, 'Dredging methodology assessment of hard Rock at the Entrance Channel to the Port of
Newcastle' (Annexure 8 to PNO submission of 17 August 2018, Akuna, August 2018), p. 15.
AECOM, 'Declared Services Assets DORC Report' (Report, AECOM, 4 September 2017), pp. 14-20.
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Table 9: Channel and berth boxes construction costs ($2014) 162
Category

Cost
($2014)

Share
(%)

Dredging

970 379 297

92.5

68 326 493

6.5

Maintenance dredging

6 780 335

0.6

Acid sulphate soil management

3 565 600

0.3

1 049 051 724

100.0

Mobilisation and demobilisation

Total

It is noted that dredging costs shown in Table 9 includes allowances of 4.3 per cent,
comprising the following:


0.2 per cent for pre-development design costs



0.1 per cent for professional supervision costs



4 per cent for owner’s program management costs.163

Noting that dredging costs comprises 92.5 per cent of the total construction costs, Table 10
provides more detail on dredging costs for each of the five channel zones by material type.
The Commission notes that in AECOM’s 2017 DORC valuation for PNO, harder rock at the
Entrance Channel accounts for 31 per cent of total dredging costs.

Table 10: Dredging costs by area and material ($2014) 164
Marine
sediments*
($2014)

Sand
($2014)

Weak rock**
($2014)

Hard rock***
($2014)

Total
($2014)

Entrance
channel

1 363 776

26 150 415

19 941 069

305 562 092

353 017 352

Horseshoe

8 434 755

40 256 063

3 561 118

49 969 724

102 221 989

140 367 178

26 046 807

7 512 606

0

173 926 590

Steelworks
channel

69 890 435

57 464 935

5 032 016

0

132 387 386

South arm

121 917 694

48 751 487

22 621 959

15 534 839

208 825 978

Total

341 973 837

198 669 707

58 669 097

371 066 656

970 379 297

Area

Basin

Note: *Includes $15 million for removing stiff clay (with a UCS of more than 30 kPa) and $7.4 million for removing clay (with a
UCS of more than 30 MPa). **Includes weak rock with a UCS of more than 30 MPa. ***Includes $168.6 million for removing
hard rock (with a UCS between 20 to 50 MPa) and $143.9 million for removing very hard rock (with a UCS of more than 50
MPa).

In terms of unit costs of dredging in AECOM’s 2017 DORC valuation, the average unit cost
of dredging is $26.20 per cubic metre. By material type, harder rock has the highest average
unit cost for dredging at $240.8 per cubic metre, while sand has the lowest at $8.90 per
cubic metre. AECOM submits that removal of very hard rock (with UCS greater than
50 MPa) at the Entrance Channel has a unit cost of $344.6 per cubic metre. This is because
162
163
164

AECOM, 'Declared Services Assets DORC Report' (Report, AECOM, 4 September 2017), pp. 14-20.
AECOM, 'Declared Services Assets DORC Report' (Report, AECOM, 4 September 2017) p. 20.
AECOM, 'Declared Services Assets DORC Report' (Report, AECOM, 4 September 2017), p. 19.
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0.6 cubic metres of very hard rock at the Entrance Channel needs to be double handled as
follows:


drilling and blasting at a unit cost of $245.1 per cubic metre



transported by TSHD at $81.1 per cubic metre and BHD at $99.6 per cubic metre. 165

AECOM notes that its dredging costs are:166
…based on anticipated ‘mid-market’ dredging rates and includes the following
allowances which are built-in these rates.


contractors overheads, profit and preliminaries: varies by operation - typically 20-30
per cent and included in the unit rates



construction risk: varies by operation – typically 2-10 per cent and included in unit
rates



allowance for spare parts: included in the rates – varies by plant and operation based
on CIRIA [Construction Industry Research and Information Association] guidance
with additional allowances for dredging.

AECOM estimates that mobilisation and demobilisation of plant would cost $68.3 million. 167
Table 11 sets out the mobilisation and demobilisation costs for each activity assumed by
AECOM for its 2017 DORC valuation.

Table 11: Mobilisation and demobilisation costs ($2014)168
Total

Mobilisation
($2014)

Demobilisation
($2014)

($2014)

(%)

625 800

0

625 800

0.9

15 206 721

13 887 327

29 094 048

42.6

Small/medium TSHD

1 773 100

1 564 500

3 337 600

4.9

Medium TSHD

3 129 000

3 129 000

6 258 000

9.2

Large TSHD

4 693 500

4 172 000

8 865 500

13.0

Large Grab dredger

3 076 850

2 690 940

5 767 790

8.4

Very large BHD

4 797 800

4 067 700

8 865 500

13.0

Drill and blast plant

4 338 880

1 173 375

5 512 255

8.1

37 641 651

30 684 842

68 326 493

100.0

Activity
Site establishment
Large CSD

Total

AECOM also includes an allowance of $6.8 million for maintenance dredging either during or
at the completion of the project:169
This is a cost that would be incurred and therefore would need to be recovered by the
contractor. It is satisfactory to assume that this material will be removed by the contractor
during the dredging program; however it must be acknowledged that these volumes that
accumulate in the channel are not provided for in the estimated capital dredge volumes.

165
166
167
168
169

AECOM, 'Response to ACCC Directions made on 27 March 2018' (Report, AECOM, 28 May 2018), p. 23.
AECOM, 'Declared Services Assets DORC Report' (Report, AECOM, 4 September 2017), p. 18.
AECOM, 'Declared Services Assets DORC Report' (Report, AECOM, 4 September 2017) p. 18.
AECOM, 'Declared Services Assets DORC Report' (Report, AECOM, 4 September 2017), p. 18.
AECOM, 'AECOM Report of the 12th June 2018' (Report, AECOM, 12 June 2018), pp. 15-16.
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Finally, AECOM includes an allowance of $3.6 million for handling and management of
potential acid sulphate soils:170
…potential for acid sulphate soils is a result of weathering and degradation of rocks and
soils, which in the case of the Port of Newcastle are sourced from the upriver geology,
which is then carried downstream and deposited within the port area. This upriver
geology is unchanged from that at the time of European First Settlement and it is
therefore reasonable to assume that the likelihood of encountering soils with acid
sulphate potential is similar today as it was then.

Glencore
Volume and type of material to be dredged
Glencore submits a total of 37.2 million cubic metres of material needs to be dredged to form
the channel and berth boxes.171 This is based on a DORC valuation prepared by its
consultant, Arup, in 2018. Table 12 sets out the volume and type of material needing to be
dredged by operational area in Arup’s DORC valuation, as updated and provided to the
Commission in response to the Draft Determination.

Table 12: Volumes of material to be dredged (cubic metres) 172
Area

Sediments*

Sand

Weak rock**

Hard rock***

Total

412 807

979 302

238 554

1 212 139

2 842 802

Horseshoe

1 398 703

1 851 858

253 554

81 337

3 585 452

Basin

5 363 498

328 893

582 245

0

6 274 636

Steelworks
channel

3 501 005

5 629 198

94 905

17 940

9 243 048

South arm

5 596 975

9 830 151

0

0

15 427 126

16 272 988

18 619 402

1 169 258

1 311 417

37 373 064

Entrance
channel

Total

Note: * Includes both marine and estuarine sediments; ** USC less than 20 MPa; *** USC of more than 20 MPa and includes:
1 260 038 cubic metres of high strength rock (USC between 20 and 60 MPa) with 1 167 098 cubic metrics at the Entrance
Channel, 76 146 at the Horseshoe and 16 795 at the Steelworks Channel); and 51 378 cubic metres of very high strength rock
(USC more than 60 MPa) with 45 041 cubic metres at the Entrance Channel, 5192 cubic metres at the Horseshoe and 1145
cubic metres at the Steelworks Channel.

The volume and type of dredged material estimated by Arup is based on a 3D geological
model of the Port developed by Arup using ArcMap 10.5.173 The Commission notes that,
throughout this arbitration, Arup has undertaken revisions to its geological model resulting in
updates to the volume and type of material dredged. Arup states the following steps were
undertaken to develop the initial geological model:174
1) Determine the pre-European topography and bathymetry


170
171

172

173
174

Sea and river bed depths: The majority of the pre-European bathymetric data
was extracted from a navigation chart dating from 1851. Coverage of this

AECOM, 'AECOM Report of the 12th June 2018' (Report, AECOM, 12 June 2018), p. 16.
Arup, 'Port of Newcastle - Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), p. 9; Arup, 'Port of
Newcastle Arbitration Declared Service DORC - Updated Response' (Report, Arup, 12 June 2018), p. 7.
Arup, 'Port of Newcastle - Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), p. 9; Arup, 'Port of
Newcastle Arbitration Declared Service DORC - Updated Response' (Report, Arup, 12 June 2018), p. 7.
Arup, 'Port of Newcastle - Arbitration DORC Report' (Report, Arup, 23 April 2018), p. 7.
Arup, 'Port of Newcastle - Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), pp. 6-8.
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chart was supplemented with a second navigation chart dating from 1871.
Point depths were digitised directly from the maps into ArcMap 10.5 however,
some interpretation was required to connect incomplete contour lines and
extrapolate the depths to the extent of the current maintained channel depths.


Shoreline and topography: Historic shorelines were also extracted from the
1851 and 1871 maps. As the southern breakwater was already under
construction in 1851, an earlier map from 1844 was consulted to provide a
better understanding of the pre-European shoreline around Nobby’s Island
and the harbour opening. Whilst the historic maps lacked topographic
contours or point heights for the land areas, annotations did indicate mud
flats in these areas. Mud flats are typically very low lying, so it was assumed
that much of the pre- European levels would have been at sea level.

2) Determine the current day topography and bathymetry


Sea and channel depths: Current bathymetric data for the channel were
extracted from publicly available survey records provided by the Australian
Hydrographic Survey in 2012 (AUS208). This data was provided in .png
format and was subsequently digitised using ArcMap 10.5.



Shoreline and topography: The current-day shoreline was extracted from
publicly available survey records provided by the Australian Hydrographic
Survey in 2012 (AUS208). Current topography was supplied by SixMaps.

3) Infer preliminary Geological conditions based on readily available information


Four Geotechnical domains were interpreted for the Port of Newcastle area.
The domains were identified based on Geotechnical origin and behaviour
during dredging and comprise:
o

Coastal sand

o

Marine sediments (silt/clay/mud)

o

Conglomerate (high strength rock)

o

Siltstone/shale/sandstone (low strength rock).

No soil or rock testing data, borehole logs and the like have been considered
by Arup in this assessment.
Arup notes that the assessment of rock dredging productivity used in
estimates requires use of both the Unconfined Compressive Strength (UCS)
and the inherent fractures within the rock mass along with other factors.
Inclusion of rock fractures in the assessment can alter production estimates
by up to 100%.
In the event that detailed geotechnical information becomes available it may
be necessary to re-examine the UCS strength assessments and the strength
distributions adopted in the AECOM geotechnical assumptions and dredge
productions.


Publicly available Geotechnical maps and reports were consulted to develop
the Geological model:
o

1995 Soil Landscapes Map (Matthei, LE, 1995)
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o

1966 1:250,000 Geotechnical Map (Rose, G, Jones W.H and
Kennedy D.R, 1966)

o

2014 AECOM DORC Report (AECOM Australia Pty Ltd, 2014)

o

1902 Working Coal under the River Hunter Report (Atkinson A.A.,
1902).

As noted above, Arup’s initial geological model did not use borehole data. However, Arup
revised its geological model to include borehole data provided by PNO’s consultant AECOM
in the course of the arbitration (referred to as the MSB Contract 76/2):175
…The additional geological data was used to produce more accurate contour surface
of bedrock, weathered bedrock and superficial deposits (sands and marine deposits)
where previously this area was only separated into bedrocks and sands.
These surfaces were used to estimate volumes of each material between the original
surface levels and the channel maintenance levels. No changes to these surface
levels were necessary as part of this assessment, as Arup was able to verify the
contours used for our previous assessment matched the LPMA 2011 data provided
by PNO.
Evaluation of the volumes of dredged material to allow for stable slopes either side of
the channel was included on the basis of a 1vertical:5horizontal slope for marine
sediments and 1vertical:10horizontal slope for sands.
Based on the above assessment, the updated estimated volumes of dredged
material in the entrance channel are presented in the table below. The volumes are
compared to the previous Arup assessment. The volumes of material between
assessments are broadly similar. The total amount of hard bedrock has reduced
slightly, however the total bedrock (weathered and hard) is greater in the updated
assessment. The total volume is slightly greater in the updated assessment due to
updated marine sediments and sand volumes in the slopes.
In response to the Draft Determination, and specifically PNO/AECOM’s additional material,
Arup further revised its geological model. Arup summarises its final geological modelling
approach as follows: 176


Borehole logs from the Contract No76/2 investigation were reviewed and used to
produce coordinate and elevation data for the top and base level surfaces of
each geological unit. The units in the assessment were based principally on the
material type, consistency and properties, and are described (below).
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Arup, 'Port of Newcastle Arbitration Declared Service DORC - Updated Response' (Report, Arup, 12 June 2018), p. 7.
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Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), pp. 7-9.
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In areas where geological data was unavailable, for instance where dredging had
already taken place, interpolation of geological surfaces based on the
professional judgement of experienced geologists with an understanding the
broader geological model for the Newcastle Port area and the adjacent
geotechnical investigation data.



Geological surfaces were created using 3D analyst and spatial analyst tools in
ArcGIS version 10.5 to automatically interpolate between the spatial data points.



Geological surfaces were produced for each of the geological units including
weathered bedrock, stiff to hard estuarine clays, dense alluvial sands and soft
marine sediments.



The estuarine and alluvial sand material units were not previously included in the
Arup geological model because access to the contract No 76/2 factual data
required to define the extent of these materials was not available at the time of
that assessment. Estuarine deposits as a new material type has been added to
the Arup cost model. Alluvial deposits are deemed to be materially similar to
marine sands and have been combined as a single unit for cost estimation.



Provides a colour flood contour map showing the interpreted top of bedrock
surface above -18mAHD within the Steelworks Channel, Horseshoe and
Entrance Channel.



Pre-European historical bathymetry surfaces which had previously been created
based on historical mapping were re-used in the updated assessment.



Each of the geological and historical surfaces were cropped to the port channel
dredged zones (Entrance Channel, Horseshoe and Steelworks Channel). It is
noted that the port zones used by MDA in their assessment are not the same as
those used subsequently by AECOM and adopted by Arup. The main differences
between these zones are highlighted in Figure 2. There are some large areas of
difference between the port zones which makes the direct comparison of
material volumes in each area difficult. The main areas where there are
differences in the modelled areas are the Entrance Channel and South Arm.



The surface volume tool (3D Analyst) in ArcGIS was used to calculate the
volume of material between each geological surface and the maintained level of
the channel zone (i.e. within each geological unit). The tool was used to estimate
the volume between the Pre-European surface and the maintained depths, which
was equal to the total dredge volume.
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As part of the updated modelling, an estimate of the additional dredge volume
required to form stable side slopes during dredging was also included in the
assessment. This has increased the total dredged volumes slightly from the
previous Arup assessment, where not all slopes were not included. Further, it
has been accepted by PNO and ACCC that channel volumes are not subject to
dispute between the parties.

In assessing the rock strength at the Entrance Channel, Arup uses borehole data from the
MSB Contract 76/2 and notes:177
A total of 93 UCS tests from 30 boreholes were available from within and adjacent to
the area of the currently maintained Entrance Channel (this accounts for
approximately 60% of the total UCS test data). For the assessment of likely strength
characteristics in the dredged channel Arup considers that only those boreholes
within the Maintained Channel area and immediate adjacent are representative of
the material that has historically been dredged. Arup selected all data within the
maintained channel and within 50m outside of the channel as being representative.
Figure 2 presents the cumulative frequency distribution of rock strength samples within
50 metres of the Entrance Channel estimated by Arup. Arup concludes:178
… the percentage of very high strength rock (>60MPa) encountered in the
Maintained Entrance Channel is expected to be around 3.5%, with approximately
15% having a strength of in excess of 50MPa. The average UCS value from this
dataset is around 37MPa.

177

Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p. 16.
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Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p. 17.
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Figure 2: Cumulative frequency of USC sample at the Entrance Channel179

In addition to rock strength, Arup considers that RQD is important in the assessment as it
informs the dredging and plant that could be used. As previously stated, RQD is a measure
of the degree of jointing or fracture in a rock (i.e. practical strength of the rock).
Based on the geological and model rock strength data used prior to the Draft Determination,
Arup considered 0.28 million cubic metres of rock at entrance channel has a UCS of more
than 50 MPa, but noted in relation to RQD that:180
…analysing the RQD of the highest strength rock (>55 MPa) indicates that it is likely
to have some fracturing, with an RQD between 79 and 97 per cent. The presence of
these fractures will lower the effective USC of this material towards 50 MPa.
Based on the final geological model and rock strength data as updated and provided to the
Commission in response to the Draft Determination, Arup estimates the RQD of hard rock at
the Entrance Channel ranges between 86 and 100 per cent.181 Arup submits:182
…significant variability in the rock quality of the bedrock observed during the Harbour
Deepening ground investigation would still have a material effect on the ability to
dredge the material, particularly given the large variability in observed rock strength
meaning that very high strength rock is unlikely to be observed consistently and for
significant thicknesses within the maintained channel area.

179
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Dredging methodology (including plant and equipment to be used)
Arup’s DORC valuation for Glencore adopts the following dredging methodology based on
the 3D geological model and USC/RQD data discussed above:183
Based upon the Geotechnical information developed within the 3D model, Arup
assessed the zones of the channel, the material within each zone and an appropriate
methodology for dredging each material within each zone to establish a profile of the
dredging campaigns required to generate the channel. Consistent with the DORC
methodology the assets for the declared service are assumed to be constructed in a
single campaign of development.
Dredging activities were identified using the following methods:


Trailer Suction Hopper Dredging medium and large (TSHD)



Cutter Suction Dredging (CSD)



Back-Hoe Dredging including hopper barges (BHD) with one hopper barge being
suitable for use as a small TSHD.

Dredging works would be undertaken under two separable phases:
Phase 1
Removal of most sediments to the practical limit above and around any rock or
rocklike materials. Sediment and reclamation is undertaken in order to allow early
construction of onshore works.


Sediments suitable for use as a reclamation material will be placed ashore into
reclamation phasing using small medium and large TSHDs;



Unsuitable materials comprising marine muds and silts, clays and the like shall be
disposed offshore in the marine disposal sites.



Concurrent with this work the breakwaters would be constructed.

It is noted that historical data shows sufficient natural depth within the site to allow
access for small to medium TSHD equipment supported by a large BHD and hopper
barges. Indications are that sand suitable for direct reclamation is available at the
surface in the vicinity of the South Arm and high moisture content marine silts with
sufficient viscosity to slump to a TSHD exist in the Steelworks Channel.
Where shallow material does not slump direct when dredged (e.g. around the
Horsehoe) to the TSHDs, shallow material will be sidecast by the BHD to the TSHDs
or removed direct by hopper barge.
Phase 2
On practical completion of the:

183



sediment removal (other than long distance pumped material reserved for the
CSD);



placement of material for reclamation;



exposure of the rock and rocklike material; and



practical completion of the breakwaters (two thirds or more);

Arup, 'Port of Newcastle - Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), pp. 9-11.
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The large jumbo classed CSD will be mobilised and operate in a variety of
configurations to operate as appropriate:


with pipeline for pumping material to reclamation;



loading hopper barges;



crushing of material and deposition direct to the seafloor for subsequent removal
by medium sized TSHD;



dry crushing;

The CSD will crush material initially in the Inner Entrance Channel and move in and
out between the non-swell affected areas and the outer areas depending on the sea
conditions at the Outer Entrance


The cut rock will be spread and deposited back onto the seafloor for later
rehandling by the medium TSHD.
o



The medium TSHD will redredge the cut rock and rocklike materials and
transport it for use elsewhere in the works.

Where appropriate the large CSD may:
o

Direct load hopper barges in order to use the cut rock or rocklike material
elsewhere in the works.

o

Where shale, siltstone or other unsuitable materials is dredged it would be
disposed in the marine spoil grounds by hopper barges or TSHD.

Based on this, Arup considers that the following plant and equipment is required for dredging
in each of the five zones (Table 13). Arup’s final geological model includes volume for
marine sediments and weaker rock that needs to be dredged. However, Glencore has not
specifically submitted the plant needed for dredging marine sediments and weaker rock.

Table 13: Plant by area and material type184
Marine
sediments

Sand

Weaker rock

Harder rock

Entrance channel

-

TSHD

-

CSD

Horseshoe

-

TSHD

CSD

CSD

TSHD

TSHD

CSD

-

-

BHD and TSHD

-

-

BHD and TSHD

BHD and TSHD

-

-

Area

Basin
Steelworks channel
South arm

As previously noted, a key area of dispute between the parties is how the rock in the
Entrance Channel should be dredged. Arup considers that:
… hard rock with a UCS 50-70MPa (depending on RQD) can be removed by CSD,
without the need to revert to drilling and blasting. This approach has been proven
across a number of projects over the past 5-10 years. Since the agreed approach to
DORC valuations is to use Modern Engineering Approaches to value asset
replacement cost, Arup believes it is appropriate to estimate the entrance channel
replacement cost using CSD dredging techniques, and not drilling and blasting.185

184
185

Arup, 'Port of Newcastle - Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), p. 11.
Arup, 'Port of Newcastle - Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), pp. 9-11.
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Arup considers the following four factors support their view that a CSD can be used to
remove very hard rock at Entrance Channel:


comparability to Walker Shoal



suitable sea conditions



operational capability of CSDs



environmental approvals.

Walker Shoal
Arup cites the dredging of Walker Shoal in Darwin of successful CSD for rock of a higher
USC, which was part of Inpex’s development of the Ichthys Gas Field, 186 where:
…rock with a greater strength to the Entrance of Newcastle was successfully
dredged direct by the CSD, Athena. Provision was also made for drilling and blasting
but was not required. INPEX noted that the dredging was technically challenging,
and involved the removal of a ‘very hard lump of rock’ that represented a safety risk
to shipping.187
In response to the Draft Determination, Arup further notes:188
The geotechnical data relating to the Walker Shoal project remains confidential at the
time of writing. As noted in Section 2.2.1 of Arup’s 12th June report, rock at Walker
Shoal was successfully dredged with the Athena, a modern Self Propelled JCSD
[Jumbo Cutter Sucker Dredger]. We therefore maintain the view that if the Entrance
Channel was to be dredged today, the relatively weaker Newcastle Harbour material
could be dredged with a modern Self Propelled JCSD.
Sea conditions
As previously noted, PNO and its consultant AECOM are of the view that the sea conditions
at the Port do not allow the use of a CSD. In particular, AECOM considers that there would
be a limited time over a year where a CSD could operate.
In response, Arup considers the sea conditions at the Port do not preclude using a CSD.
Where Arup:


examines the history of dredging at the Port which it considers ‘supports the approach to
using floating dredging equipment in available weather windows’ 189



provides an ‘accurate assessment of the operating enveloped of modern jumbo class
CSD’.190

On the history of dredging at the Port of Newcastle, Arup outlines instances where dredging
has occurred and the methods that were used. For example:191
Records indicate the so-called rock removal between 1861 and 1893 consisted of
loose boulders and soft rock which required no breaking by rock breaker or rock drills
and which was lifted by bucket dredgers and grab dredgers.
186

187

Inpex, Successful Completion of Key Dredging at Walker Shoal, 2014, viewed 29 June 2018, http://www.inpex.com.au/ourprojects/ichthys-lng-project/.
Arup, 'Port of Newcastle Arbitration Declared Service DORC - Updated Response' (Report, Arup, 12 June 2018) p. 10.

188

Arup, 'Port of Newcastle - Arbitration, Final Response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p.
32.

189

Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p. 24.
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Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p. 25.
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Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p. 25.
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The first rock breaking equipment was the Lobinitz rock Breaker Poseidon in 1893
and the rock drilling Barge Cliona in 1894. Dredging in the Entrance continued into
the 1900s with the Nu Upsilon, Nu Hunter and Omega through to 1930’s with the
dredgers Juno, Minmi and rock breakers Cyclops and Miner.
Overall, Arup notes these instances are to:192
ecalm weather periods in the Entrance Channel of Newcastle Harbour for over
100 years.
On the operating envelope of modern jumbo CSDs, Arup notes:193
… information on the wave climate various dredgers can operate in is generally
commercially sensitive so as to not prejudice a contractor’s competitive position.
Figure 3 submitted by Arup shows:194
… a 20 year hindcast plot against the operational constraints of a large self-propelled
cutter suction dredger provided by a contractor as guaranteed performance data on
other swell exposed projects (the Y axis is wave height in metres and the X axis is
wave period in seconds).

Figure 3: Operational envelop of jumbo CSDs195

192
193

Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p. 26.
Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p. 27.
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Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p. 27.
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Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p. 27.
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Based on this operational envelope, Arup makes the following assessment regarding sea
conditions at the Entrance Channel:196
…the swell exposed areas beyond the breakwaters of the Entrance Channel, a large
modern self-propelled JCSD could operate at 50% - 100% production approximately
27% of the time and at 0-30% production approximately 42% of the time.
Arup also states that the operational envelope at the Entrance Channel would be higher than
that presented ‘due to the masking of the swell by the breakwaters for all directions other
than swell running parallel to the breakwaters’.197 In particular, Arup presents Figure 4 as
evidence and submits it:198
…clearly shows that the predominant swell direction is from the southeast and thus
the southern breakwater would, in our opinion offer reasonable protection from such
swell, particularly as the rock to be dredged is on a shelf extending from Nobby’s
head along the southern edge of the channel.

Figure 4: Breakwater protection from different swell direction199

196
197

Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p. 89.
Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p. 29.
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Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p. 29.
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Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p. 20.
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Operational capability of CSDs
Arup notes AECOM’s view in its response to the Draft Determination that ‘12 hours is a
realistic practical minimum period for a cutter suction dredger of this size to account for
mobilisation time prior to operation’.200 In response, Arup states that:201
… AECOM has not had any regard to the operational configuration of the JCSD, the
use of preinstalled quick release anchors to support efficient movement, and the
operational techniques to fragment the rock.
Arup submits ‘CSDs can operate in a variety of configurations depending on
circumstances’.202 Arup notes when:203
…dredging in limiting weather conditions and extracting abrasive materials it is
necessary to:




Eliminate the interfaces with:
o

Hopper barges

o

Crew and management transfers

o

Discharge pipelines

Minimise or eliminate the wear to pumps or pipelines.

As such, Arup submits the:
… work method we are proposing eliminates the interface by not using barges or
pipelines. Modifications to the vessel allow the spreading of the material direct from
the underwater pump.204
Arup presents Figure 5 demonstrating its proposed method for dredging the Entrance
Channel. Arup states:
The fragmented rock deposited on the seafloor would be subsequently rehandled by
trailer suction hopper dredger, and transported for reuse as a granular fill or,
disposed in a marine spoil ground. The most likely use of the cut material is as a
source of granular fill for placement behind jetties and hard standing areas. The
conglomerates break down to a run of gravel and coarse to medium sand factions.
Arup notes the advantages of their proposed approach includes: 205


Eliminating crew transfers with the crews living on board.



Removing the vessel to vessel interface between the CSD and the hopper
barges.



Removing the interface between the pipeline connection at the rear gooseneck
by not using a pipeline.

200

Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p. 33.
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Figure 5: Proposed bottom spreading by CSD206

Environmental approvals
Arup notes in response to the Draft Determination that AECOM raised environmental
assessment considerations for bunding and land reclamation. In response, Arup states it: 207
…has undertaken a comprehensive review of the environmental approvals for the
dredging and reclamation method proposed by Arup and AECOM, including rock
dredging in the entrance channel. Below we present further information in response
to the issues raised, to demonstrate that Arup’s proposed construction method is
likely to result in reduced residual effects when compared to the methods proposed
by AECOM.
Arup notes three principal approvals would be needed for constructing the Port in 2018: 208


Approval under the Environmental Planning and Assessment Act 1979 (NSW)
(EP&A Act) as State Significant Infrastructure (SSI) would be needed in
accordance with Division 5.2 of the Act. This would require the proponent (PNO)
to firstly prepare and submit a preliminary environmental assessment (PEA) to
obtain Secretary’s Environmental Assessment Requirements (SEARs) from the
Department of Planning & Environment (DPE). The SEARs would guide the
content and preparation of an environmental impact statement (EIS). The EIS
would be subject to consistency review prior to lodging the development
application and exhibiting the EIS. After displaying the EIS the proponent would
prepare a response to submissions report, responding to submitted comments
received during exhibition. The proponent would need to demonstrate these
comments have been considered either in the design or through mitigation
revisions. If needed a preferred infrastructure report (PIR) would be prepared as
part of the submissions report to confirm the final design. If Council provides a
submission, the project receives more than 25 stakeholder submissions or the
proponent makes a political donation, then the application is referred in full to the

206

Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p. 34.
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Independent Planning Commission for determination after it has been publicly
exhibited and assessed by DPE.


Bilateral approval may be needed under the Environment Protection and
Biodiversity Conservation Act 1999 (Cth) (EPBC Act) if the proposal is
considered a scheduled activity having a significant impact on a matter of
national environmental significance (MNES). In the case of the proposal, Arup
note that there is potential for impacts to MNES including RAMSAR wetland and
migratory species listed under international agreements, however further
environmental assessment would be required to determine if impacts can be
managed to avoid significance impacts on these designations. Should this
provision be triggered, then the proponent would be firstly required to refer to
project to the Commonwealth Minister for the Environment to assess if it should
be deemed a controlled action. If it is deemed a controlled action then the
proponent would need to submit the EIS to the Commonwealth Department of
Environment and Energy for its approval.



A permit would be required under the Environment Protection (Sea Dumping) Act
1981(Cth) for any offshore disposal of dredge material. The permit is required to
ensure that the impacts of dredged material disposal have been adequately
assessed, and that the impacts can be managed responsibly and effectively.
Permit applications are assessed to evaluate that disposal alternative and waste
minimisation procedures have been considered, and the approval authority (the
Commonwealth Department of Environment and Energy) must accept that
onshore disposal is not a viable option. The assessment framework for offshore
disposal of sediments is as per the National Assessment Guidelines for Dredging
(Commonwealth of Australia, 2009).

Arup notes that a:209
… comprehensive environmental assessment has not been undertaken for the
purposes of this report, and the analysis presented is based on relevant project
examples and professional judgement. It should also be noted that the environmental
outcomes identified via other relevant projects are site specific, and environmental
impacts would vary depending on the unique sensitivities and characteristics of the
site. However, these project examples have been included as they broadly represent
the likely environmental considerations associated with the Port of Newcastle works.
In conclusion, Arup states:210
Based on relevant project examples, it is expected that mitigation measures can be
implemented to ensure that any residual effects associated with cutter suction
dredging are not significant. As per relevant project examples, notably the Kurnell
Ports and Berthing Facility EIS (URS and Caltex, 2013), these mitigation measures
were sufficient to gain project approval from DPE.
Based on relevant project examples, on balance it is considered that drill and blast
rock dredging methods have the potential to result in significant residual effects
following implementation of management measures, particularly in regards to
potential for marine fauna mortality and injury.

209
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Dredging costs
Arup’s DORC valuation for Glencore estimates total construction costs of $884.2 million
($2016) to form the shipping channel.211 Table 14 sets out Arup’s cost components, based
on Arup’s updated costs provided to the Commission in response to the Draft Determination.

Table 14: Channel and berth boxes construction costs ($2016) 212
Category

Cost
($2016)

Share
(%)

Dredging

706 418 423

79.9

36 600 000

4.1

Allowances

141 173 500

16.0

Total

884 191 924

100.0

Mobilisation and demobilisation

With regards to the dredging costs, Arup’s DORC valuation does not include a breakdown of
costs into material type and area. However, Arup presents cost rates for dredging per cubic
metre for selected dredging methods as set out in Table 15.

Table 15: Dredging unit cost by material types and plant ($2016) 213
TSHD
($2016)

CSD
($2016)

BHD
($2016)

Soft marine sediments

8

-

48

Stiff estuarine sediments

9

-

48

Sand

8

-

48

Rock—very low to medium strength (0–20 MPa)

-

40

-

Rock—high strength (20–60 MPa)

-

120

-

Rock—very high strength (60–200 MPa)

-

300

-

Material

Arup notes:214
… that disposal / placement costs are separately calculated depending on the
material type and use, ranging from $2 – 5/m3.
Arup estimates that mobilisation and demobilisation of plant would cost $36.6 million. 215
Table 16 sets out the mobilisation and demobilisation costs for each activity assumed by
Arup for its DORC valuation.

211
212

213
214

215

Arup, 'Port of Newcastle Arbitration Declared Service DORC - Updated Response' (Report, Arup, 12 June 2018), p. 11.
Arup, 'Port of Newcastle - Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), p. 28; Arup, 'Port of
Newcastle Arbitration Declared Service DORC - Updated Response' (Report, Arup, 12 June 2018), p. 11.
Arup, 'Port of Newcastle - Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), p. 47, Appendix A.
Arup, 'Port of Newcastle - Arbitration, Final Response to ACCC Draft Determination' (Report, Arup, 3 September 2018),
p. 49
Arup, 'Port of Newcastle - Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), p. 27.
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Table 16: Mobilisation and demobilisation costs ($2016)216
Total

Plant

Number

Mobilisation
($2016)

Demobilisation
($2016)

($2016)

(%)

TSHD

3

12 960 000

8 640 000

21 600 000

59.0

CSD

1

5 400 000

3 600 000

9 000 000

24.6

BHD

1

3 600 000

2 400 000

6 000 000

16.4

Total

5

21 960 000

14 640 000

36 600 000

100.0

Arup states that the costs:217
…for mobilisation have been estimated based upon program review and material
types per location. TSDH mobilisation assumes 1 small, 1 medium and 1 large TSHD.
In relation to allowances, Arup includes 19 per cent as set out in Table 17. 218

Table 17: Allowances (percentage of direct cost amount)219
Item

% of direct cost

Preliminaries

4

Project management, design and client costs

10

Environmental management

5

Total

19

Finally, while AECOM’s 2017 DORC valuation for PNO includes separate allowances for
acid sulphate soil management and maintenance dredging, Arup notes these are included in
its dredging costs.220 Arup states that this is because:221

216
217
218
219
220
221



Any potential acid sulphate soils encountered would likely to be contained
within the soft sediment/rock which as assumed to be kept wet within the
dredged cut an at all times kept anaerobic before disposal offshore. This
quantity would be within the total volume of dredged material no suitable for
reclamation (i.e. there would be not need to be any separate special
treatment for this component.



It is unusual for a dredging contractor to factor separately into the contract
price to remove the periodic siltation of the dredged footprint during the
dredging program. Instead, compensation/risk mitigation for this additional
effort is typically allowed for within the margin of the rate. Arup has therefore
excluded this volume from our assessment.

Arup, 'Port of Newcastle - Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), p. 27.
Arup, 'Port of Newcastle - Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), p. 27.
Arup, 'Port of Newcastle - Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), p. 27-28.
Arup, 'Port of Newcastle - Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), p. 27-28.
Arup, 'Port of Newcastle - Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), p. 28.
Arup, 'Port of Newcastle - Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), pp. 24-25.
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Commission view
For the construction of the channels and berth boxes, the parties do not agree on:


volumes and types of material to be dredged



dredging methodology (including plant and equipment to be used)



dredging costs.

The Commission considers that the key differences between the parties in relation to the
shipping channel dredging can be broadly categorised as follows:


PNO considers that hard rock (particularly in the Entrance Channel) requires
pre-treatment in the form of drilling and blasting before being dredged (i.e. the material is
double handled) and this requires the use of additional equipment



Glencore contends that hard rock (particularly in the Entrance Channel) does not require
pre-treatment in the form of drilling and blasting because the rock contains fractures (i.e.
is not as hard as it appears) and also modern CSD machinery is capable of dredging
much harder rock.

The effect of this is a higher construction cost estimate for PNO compared to Glencore. It
follows that the construction cost estimates are ultimately a function of the volume, type and
strength of material to be dredged and the dredging methodology that can be used given
those factors. As such, the Commission considers the latter before providing a view on
construction costs for channels and berth boxes.

Volume and type of material to be dredged
The Commission notes that the parties differ only slightly in their estimates of the total
volume of material to be dredged. AECOM’s valuation for PNO estimates total dredge
volumes of 37.1 million cubic metres, while Arup’s valuation for Glencore estimates total
dredge volumes of 37.4 million cubic metres.
However, the Commission notes that the parties disagree on the volume of material to be
dredged in each of the five operational areas of the channel as well as the type of materials
to be dredged. This is significant because the volume of material to be dredged and the type
of material to be dredged informs the dredging methodology and, ultimately, the cost of
dredging.
Broadly speaking, both parties have adopted the same approach to evaluating the volume
and type of material to be dredged. This encompasses two steps:


first, assessing the total volume of material to be removed by comparing the current and
pre-existing bathymetry222 of the port, which results in the total number of cubic metres
needing to be removed



second, based on the total volume of material to be removed, determining the type of
material (including marine sediments, sand, weak rock and hard rock) drawing on
available historical information and applying certain assumptions.

That said, the Commission notes that throughout this arbitration the parties have taken
different approaches to their engagement with the data available to them. On the one hand,
PNO and its advisor AECOM have consistently relied on estimates in the MDA’s 2013
report. As noted in the summaries above, AECOM undertook its own modelling and volume
222

The depth of water in oceans, seas and lakes.
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estimates for its 2014 DORC valuation for PNO. However, AECOM ultimately adopted the
figures in the MDA’s 2013 report (which are also the figures AECOM has adopted in its 2017
DORC valuation for PNO for this arbitration) on the basis of there being only a small
difference between their total volume estimates.
On the other hand, Glencore and its advisor Arup have continually revised their volume
estimates in response to new information. For example, Arup’s initial geological model did
not include input data from boreholes. In response to this information being provided in the
course of the arbitration, Arup updated the geological model and provided revised estimates.
In addition, the Commission notes that Arup set out its input data, methodology and
modelling program used to estimate the volumes. In its Draft Determination, the Commission
considered this was indicative of more robust modelling and analysis used by Arup.
Following additional clarification in response to the Draft Determination, the Commission
understands that both parties have now drawn on the same data to estimate the volume and
type of material to be dredged. That is:


survey charts from 1801, 1851 and 1871 to channel bathymetry as it was at the time of
European First Settlement



geotechnical data as part of MSB Contract 76/2.

Table 18 and Table 19 below outline the parties’ respective estimates for each of the five
operational areas of the channel, as submitted for the purposes of this arbitration.

Table 18: PNO volumes of material to be dredged (cubic metres)223
Marine
sediments*

Sand

Weak rock**

Hard rock***

Total

Entrance
channel

132 138

2 560 885

454 074

1 170 667

4 317 764

Horseshoe

500 624

3 564 278

81 097

282 590

4 428 589

Basin

3 433 989

3 212 817

171 068

0

6 817 874

Steelworks
channel

3 404 892

7 088 175

114 583

0

10 607 650

South arm

4 292 847

6 013 390

515 120

87 853

10 909 210

11 764 490

22 439 545

1 335 942

1 541 110

37 081 078

Total

Note: *Marine sediments includes 1 216 386 cubic metres of stiff clay (UCS of more than 30 kPa) and 515 717 cubic metres of
clay (UCS of more than 30 MPa). **Weak rock includes rock with UCS of less than 20MPa. ***Hard rock at the Entrance
Channel includes 583 288 cubic metres of hard rock (with UCS between 20 and 50 MPa) and 587 379 cubic metres of very
hard rock (with UCS of more than 50 MPa).

223

AECOM, 'AECOM Report of the 12th June 2018' (Report, AECOM, 12 June 2018), p. 15; AECOM, 'Declared Services
Assets DORC Report' (Report, AECOM, 4 September 2017), p. 19.
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Table 19: Glencore volumes of material to be dredged (cubic metres) 224
Area

Sediments*

Sand

Weak rock**

Hard rock***

Total

412 807

979 302

238 554

1 212 139

2 842 802

Horseshoe

1 398 703

1 851 858

253 554

81 337

3 585 452

Basin

5 363 498

328 893

582 245

0

6 274 636

Steelworks
channel

3 501 005

5 629 198

94 905

17 940

9 243 048

South arm

5 596 975

9 830 151

0

0

15 427 126

16 272 988

18 619 402

1 169 258

1 311 417

37 373 064

Entrance
channel

Total

Note: * Includes both marine and estuarine sediments; ** USC less than 20 MPa; *** USC of more than 20 MPa and includes:
1 260 038 cubic metres of high strength rock (USC between 20 and 60 MPa) with 1 167 098 cubic metrics at the Entrance
Channel, 76 146 at the Horseshoe and 16 795 at the Steelworks Channel); and 51 378 cubic metres of very high strength rock
(USC more than 60 MPa) with 45 041 cubic metres at the Entrance Channel, 5192 cubic metres at the Horseshoe and 1145
cubic metres at the Steelworks Channel.

Further, following material from the parties in response to the Draft Determination, it is now
clear that the parties have applied different boundaries in their analysis of the volume and
type of material to be dredged from each of the five operational areas. Figure 6 below
presents a comparison of the operational areas used by the parties, as provided by Arup in
its response to the Draft Determination.
When considering the five operational areas in totality, both parties appear to have
evaluated broadly the same total area. However, the Commission is disappointed that the
parties did not undertake their analysis using the same boundaries given the obvious
difficulties this presents in making comparisons and drawing any conclusions from the data.
Given this, the Commission has focussed on the primary area of disagreement between the
parties, being the type of material to be dredged from the Entrance Channel. In particular,
the parties disagree on the dredging methodology for the volume of very hard rock (with a
USC greater than 50 MPa) which, as noted above, is a significant factor in the differences
between their respective dredging cost estimates.
PNO notes: 225
[w]hilst there are other variances within the two valuations the principle material issue
responsible for the variance is the volume of very hard rock required to be removed at
the entrance of the shipping channel and the related matter of how that very hard rock
would be removed.
Glencore notes:226
…the higher quantities of rock that AECOM now assume in the Entrance Channel are a
major driver of AECOM’s increase in dredging costs between its 2014 and 2017 reports,
and are similarly a major driver of the difference between Arup’s dredging cost and
AECOM’s 2017 dredging cost.

224
225
226

Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p. 22.
AECOM, 'AECOM Report of the 12th June 2018' (Report, AECOM, 12 June 2018), p. 8.
Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 36.
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Figure 6: Comparison of operational area boundaries used by the parties227

Dredging methodology (including plant and equipment to be used)
The parties do not agree on dredging methodology for the very hard rock at the Entrance
Channel.
To assist with the analysis of the parties’ respective positions, the Commission has analysed
their DORC valuations under the DORC framework set out in chapter 4.3.1. The
Commission notes that neither PNO nor Glencore have identified any potential for
optimisation of the channel and berth boxes. Both PNO and Glencore have calculated the
replacement cost of the channel and berth boxes assuming:


no changes in asset configuration, implying no improvements to current formation of the
channel and berth boxes can be made



no removal of stranded assets, implying the current formation of the channel and berth
boxes have no assets providing no value



no changes in the assets elements, implying there are no inefficiencies (like excess
capacity) in current formation of the channel and berth boxes.

Though this lack of optimisation does not necessarily support a finding that the parties have
fully implemented the DORC framework, given the agreement of the parties, the
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Arup, 'Final response to ACCC Draft Determination' (Report, Arup, 3 September 2018), p. 10.
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Commission considers it appropriate to not consider the potential for optimisation of the
channel for the purposes of the arbitration.
The next consideration is whether there is a modern engineering equivalent for construction
or, in this case, dredging. While the DORC methodology is a hypothetical exercise, it needs
to reflect what could take place in practice. As such, the Commission considers in assessing
the modern engineering equivalent, whether or not a method could be used in practice is an
appropriate and necessary consideration.
The key difference between the parties’ dredging methodology is in relation to very hard rock
and, in particular:


AECOM’s DORC valuation for PNO assumes that drilling and blasting will be necessary
for the removal of very hard rock



Arup’s DORC valuation for Glencore assumes that advances in technology mean that
drilling and blasting can be replaced with lower cost and more efficient rock removal
techniques.

AECOM assumes that pre-treatment of drilling and blasting using SEPs and then using
TSHDs and Grab Dredgers is required (i.e. there is a need for double handling of material,
which is part of the reason for the higher costs related to this approach). In response to the
Draft Determination, AECOM presented additional information to support the following
reasons why CSDs cannot practically be used at the Entrance Channel:


there is insufficiently low fracturing of very hard rock to warrant a reduction in the
effective rock strength and allow the use of CSDs, where the average RQD of very hard
rock (with a USC greater than 50 MPa) is estimated to be 97 per cent



the prevailing sea conditions at the Port of Newcastle mean there is a limited time where
a CSD could practically operate



the Walker Shoal in Darwin, cited by Arup in its DORC valuation for Glencore as an
example of the use of CSDs in Australia to dredge very hard rock, is not comparable to
the Port of Newcastle due to different RQD values and sea conditions.

In contrast, Arup states that very hard rock can be removed without the need for
pre-treatment involving drilling and blasting. In particular, Arup considers that its estimates of
the UCS and RQD figures for the Port indicate that the very hard rock could be removed
using CSDs because, although the rock is classified as very hard, it contains fractures that
mean in practice it could be removed more easily than if it did not contain fractures. As
noted, Arup cites dredging works at Walker Shoal in Darwin as an instance where CSDs
were used to dredge this kind of very hard rock. In response to AECOM’s material following
the Draft Determination, Arup further states:


despite the sea conditions at the Port, dredging has been historically performed (and
using less sophisticated techniques)



CSD operational envelopes imply CSDs can operate more often than submitted by
AECOM



the breakwaters would provide more protection to CSDs and allow them to operate more
often



CSDs can operate in a variety of configurations



the use of CSDs for dredging the Entrance Channel is more likely to receive
environmental approval than a drilling and blasting approach.
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The Commission considers based on the information before it that the very hard rock at the
Entrance Channel would be more likely to require drilling and blasting and, therefore, this is
the appropriate assumption for the purposes of the DORC valuation for this arbitration. The
Commission has come to this view on the basis of the following factors, and specifically
having had regard to the additional material submitted by the parties following the Draft
Determination:


rock fracturing



sea conditions



comparability to Walker Shoal.

First, the Commission considers on the basis of information provided there is unlikely to be
sufficient fracturing of the very hard rock at the Entrance Channel to allow the use of CSDs.
Both parties broadly agree that both USC and RQD of rock needs to be taken into account
when determining the appropriate dredging methodology. However, the Commission
considers Evers Consult’s advice to AECOM that strength reduction would only be applied
for RQDs less than 75 per cent to be significant in this regard. The Commission notes Arup’s
own analysis indicates the lowest RQD for hard rock at the Entrance Channel is 86 per cent.
As such, the Commission accepts PNO’s and AECOM’s submission that drilling and blasting
is likely required.
Second, the Commission considers on the basis of information provided that the sea
conditions at the Port would limit the ability to use CSDs to dredge hard rock at the Entrance
Channel. Both parties agree sea conditions influence the operational envelope of dredgers.
PNO and AECOM provide advice from Evers Consult on the operational parameters
required for a CSD, and information regarding historical sea conditions to demonstrate that
limited period for the operation of a CSD. However, Glencore and Arup rely upon confidential
information which they say demonstrate relatively longer periods of operation for CSDs. The
Commission notes this confidential information was not provided to the Commission or PNO
and AECOM. In the absence of being able to test the veracity of confidential information, the
Commission cannot rely on this evidence to depart from PNO and AECOM’s submission.
Third, the Commission considers insufficient information has been provided to establish with
confidence comparability between Walker Shoal and the Port to support the use of CSDs.
For example, the Commission understands that Arup contributed to INPEX’s development of
the Ichthys gas development off the West Australian coast, which included dredging at
Walker Shoal near Darwin. Arup’s submission states the geotechnical data for Walker Shoal
is confidential and so was not provided to the Commission or PNO and AECOM. In the
absence of being able to test the veracity of this information, the Commission does not
consider it appropriate to accept that Walker Shoal is a suitable comparison. Further to this,
the Commission notes PNO and AECOM provide advice from Evers Consult and Akuna
Dredging Solutions indicating significant differences in rock type and sea conditions between
the Port of Newcastle and Walker Shoal.

Dredging costs
As previously noted, dredging costs are a function of volumes, type and strength of material
to be dredged, as well the dredging methodology that is used in the circumstances. They are
also a function of the dredging unit rates applied. Table 26 below outlines the parties’
respective positions in relation to dredging costs.
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Table 20: Total dredging cost estimates as submitted by the parties
Category

PNO
($2014)

Glencore
($2016)

Dredging costs*

970 379 297

847 591 923

Mobilisation and
demobilisation

68 326 493

36 600 000

Maintenance dredging

6 780 335

Included

Acid sulphate soil
management

3 565 600

Included

1 049 051 724

884 191 924

Total

Note: *Includes on-cost allowances/indirect costs. PNO incorporates an on-cost allowance of 4.3 per cent of direct dredging
costs, while Glencore includes 19 per cent of direct dredging costs.

The Commission notes that each of the parties has submitted that the rates assumed by the
other party are either too high or too low. That being said, the Commission observes that the
rates used by each of the parties are roughly similar, except in relation to CSD. The
Commission observes that the more significant impact on dredging cost estimates is the
volume assumptions and dredging methodology discussed previously. In particular, that
PNO assumes that hard rock requires drilling and blasting before being dredged (i.e. the
material is double handled) and this requires the use of additional equipment. In contrast,
Glencore contends that hard rock doesn’t require pre-treatment in the form of drilling and
blasting and also modern machinery is capable of dredging much harder rock. The effect of
this is a higher construction cost estimate for PNO compared to Glencore. As previously
stated, the Commission considers that the very hard rock at the Entrance Channel would be
likely to require drilling and blasting.
With that said, the parties do not agree on a number of issues around allowances (which are
included in the dredging costs estimates shown in Table 26). In particular, AECOM’s DORC
valuation for PNO includes an allowance of up to 10 per cent to account for potential
weather delays, which it submits has been built into dredging cost estimates through the
lowering of production rates and increasing of costs. Glencore submits that Arup is likely to
have incorporated potential weather delays in both direct and indirect costs (which Glencore
notes are significantly higher than those estimated by AECOM).
Regarding maintenance dredging, Arup’s volumetric analysis is based on the approach
taken in the MDA’s 2013 report for NPC, which allows for over-dredging (though not
separately included), and the Commission notes that total dredge volume estimates by Arup
and MDA are very close. In contrast, although AECOM adopts MDA’s dredge volume
estimates in full, AECOM has allowed for additional maintenance dredging. This presents a
risk that the costs for this dredging may be double counted, resulting in an overestimate of
costs.
The Commission further notes that the parties agree that acid sulphate soils are likely to be
encountered at the Port. Arup submits that, as acid sulphate soil is likely to be contained in
soft sediment/rock that will be kept wet within the dredged cut and anaerobic before being
disposed offshore, there is no need for an allowance for additional handling costs. However,
AECOM includes the additional allowance without elaboration.
The Commission does not consider that any of the above in and of itself indicates that Arup’s
total cost estimates are too low, or that AECOM’s total cost estimates are too high based on
their own assessment of the volume, type and strength of material to be dredged and
dredging methodology applied. Rather, the Commission considers that its assessment of the
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parties’ submitted costs is informed by its approach to the parties’ volume estimates, type of
material to be dredged and dredging methodology.
On balance given the above, the Commission considers that PNO’s DORC valuation is more
appropriate as it better reflects what would be required in practice to construct the channel
and berth at the Port of Newcastle. However, the Commission considers that PNO’s
allowances for maintenance dredging and acid sulphate management are not appropriate
and should not be included. In the case of maintenance dredging, the Commission accepts
Glencore’s and Arup’s submission that maintenance dredging would ordinarily form part of
the capital expenditure dredging project. In the case of acid sulphate management, the
Commission considers insufficient information has been provided by PNO and AECOM to
justify its inclusion.
The Commission therefore accepts PNO’s submitted total construction costs excluding the
allowance for maintenance dredging and acid sulphate management. The result is total
construction costs of $1038.7 million ($2014), which is then adjusted to reflect the valuation
date adopted by the Commission as discussed in chapter 5.3.
The Commission considers that this valuation will contribute to ensuring that prices are set
so as to generate sufficient revenue for PNO to at least meet its efficient costs
(sections 44X(1)(h) and 44ZZCA(a)(i)), which is in the legitimate business interest of PNO
(section 44X(1)(a)) while ensuring that prices are not so high as to generate excessive
returns for PNO (sections 44X(1)(h) and 44ZZCA(a)(ii)), which is in the interests of those
who have rights to use the Service (section 44X(1)(c)).

Reclamation bunding materials
A significant area of the land at the Port has been created by reclamation (see Figure 7
below). The parties do not agree on the need to import materials to form the initial bunds for
managing dredged material used in reclamation or for the formation of internal bunds.
The Draft Determination proposed to accept Glencore’s view that additional materials were
not needed to form the initial bunds, and thus no additional cost allowance was necessary.
In its response to the Draft Determination, PNO provided additional supporting information to
demonstrate the need for additional material, to which Glencore also responded with further
information. The parties’ responses to the Draft Determination have been incorporated into
the summary of their submissions below, and the Commission’s views are then provided.

Final Determination: Statement of Reasons

76

Figure 7: Reclamation areas and depths at the Port of Newcastle228

PNO
PNO submits that a total amount of $145 million ($2014) should be included in the DORC
valuation for reclamation bunding materials. PNO’s submission is based on AECOM’s
DORC valuation, which considers:229
…land formation is an inherent component of the port construction and an
assessment of the time it may take to reclaim and improve the land to provide
today’s level of service has been completed as this is part of the formation of the
port’s assets. The cost of reclaiming and improving the land is not included in the
valuation, as land providing today’s level of service is not required to deliver the
‘declared service’.
Further to this, AECOM states:230
For the assets required for the ‘declared service’, the reclaimed land replacement
costs includes for the sourcing of material and forming on the initial bunds only. The
placement of the material into these bunded cells and the ongoing sourcing of bund
material is included in the dredging rates.
AECOM considers that there would be insufficient material of the right kind obtained through
dredging at the Port to provide the necessary bunding. AECOM therefore includes the
following amounts:231


$65 million to source and place 700,000m 3 of material from an onshore source into
starter bunds to create an initial dredge spoil
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AECOM, 'Depreciated Optimised Replacement Cost' (Report, AECOM, 10 December 2014), p. 42.
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$80 million to form the bunds from material subsequently obtained from dredging.

In comparison, Glencore’s consultant Arup considers that no additional allowance needs to
be included as the dredging and reclamation methodologies provide sufficient material of the
right kind for the initial bunds to be developed as part of the dredging of the channel.232
AECOM submits the most efficient use of available resources to undertake land reclamation
(of which bunding is one part) comprises the following: 233


Construct bunded areas on an average grid of 200m by 200m (this is similar to
the spacing that has been adopted in recent reclamations in the Port. In areas
below high tide (maximum depth approximately 3m below chart datum) use rock
cobbles and boulders sourced from a combination of dredged hard rock and
imported rip-rap materials. On higher ground either dewatered sand from
dredging or imported sand fill could be used



Hydraulically place dredged sand into the bunded areas ensuring that discharge
points are above water level to form sand beaches to improve reclamation density
and are shifted regularly to reduced material segregation which could introduce
soft fine grained zones



Where insufficient volumes of dredge sand are available, imported fill materials or
materials from previous preload areas compacted in layers may be used above
about 2m Australian Height Datum



In areas where post construction settlements are to be controlled, preload
reclamation and filling areas with surcharge to preload the surface to at least the
long term surcharge load. Preload preferably comprises the same sand materials
as used in the reclamation, placed as a “rolling surcharge” to the required height
and duration to remove settlement before being shifted to the next area, and
ultimately used as fill



Where the depth of soft clay is sufficient, the time for consolidation can be
reduced by installing wick drains prior to placement of preload and placing higher
preload.

On Arup’s proposed approach, AECOM submits that:234
We agree with Arup, that on higher ground either dewatered sand from dredging or
imported sand fill could be used for bunds.
Nevertheless, Arup’s approach does not include for the creation of starter bunds to
accommodate the initial dredge spoil and associated tailwater, or for the formation of
internal bunds and would not provide for the management of drainage water and
tailwater discharge into the Hunter River as the dredging works progressed.
AECOM considers that Arup’s approach would not comply with the prevailing development
approvals, nor does it follow the methods used at similar recent reclamations of this size in
the region.235 Further, AECOM states that ‘in neither of the Sydney or Brisbane examples
cited by Arup was the material pancaked into uncontained areas’.236
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In response to the Draft Determination, PNO notes the following key factors affecting the
need for additional bunding material:237


the requirement that suitable material derived from the dredging program should
be used for land reclamation. That is a requirement of modern environmental
planning requirements and PNO understands this is not disputed



the location of where dredged material is to be placed. In this case the material
was placed in various locations around the Hunter estuary which included a large
area that was either below water or tidal



the nature of the material



the likely environmental impacts of placing uncontained material in the waterway



the proximity to any sensitive environmental receptors, in this case the Ramsar
Convention listed Hunter wetlands adjacent to the Port.

Also in response to the Draft Determination, PNO reiterates that reclamation to develop the
Port would ‘require State and Federal environmental planning approval, applying current
planning law and regulation’.238 PNO provides further advice from AECOM and
GeoStrategies on this point:239
… the proposed method of handling spoil as a result of dredging as proposed by
AECOM being the predevelopment of bunds using imported material (Bund Method)
and Arup being the utilisation of recovered dredge spoil (the Pancake Method).
AECOM concludes:240
Comparatively, the Bund Method would pose a lower potential risk of impact to water
quality, ecology and biodiversity relative to the Pancake Method due to:


The smaller area of excavated material exposed to the water column and
connected to areas outside the port development footprint at any one time; and



The shorter duration of excavated material placement activities exposed to the
water column and connected to areas outside the port development footprint.

On this basis, and notwithstanding its additional expense, I believe that regulatory
authorities would prefer the Bund Method over the Pancake Method, as the Bund
Method would avoid or minimise potential impacts on water quality, ecology and
biodiversity, consistent with the objects of the Environmental Planning and
Assessment Act 1979 (NSW) and Environment Protection and Biodiversity
Conservation Act 1999 (Cth). The regulatory authorities would likely seek to give
effect to this preference through appropriate conditions of approval.
In my opinion, the Pancake Method is unlikely to be approved because it does not
effectively avoid or minimise impacts on water quality, ecology and biodiversity and
there is a feasible alternative (the Bund Method) which does.
237
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GeoStrategies concludes:241
With regulators requiring a robust, conservative construction methodology that
considers environmentally sustainable development, a precautionary principle
applies to achieve the lowest potential risk to the surrounding environment. Taking
these key points into consideration it is the authors’ opinion that AECOM’s cellular
bunding construction methodology is a more conservative and robust approach to
reclamation, aligned with minimising the potential impacts upon key issues including
the receiving waters and sediment run-off from reclamation stockpiles.
For these reasons this methodology is likely to meet the relevant State and
Commonwealth regulatory requirements. The Arup proposed pancake reclamation
method with fewer containment controls is unlikely to meet specific regulatory
requirements as this construction methodology does not minimise the potential risk
and impacts upon key issues.

Glencore
Glencore submits that no additional allowance needs to be included in the DORC valuation
for reclamation bunding materials. This is based on Arup’s DORC valuation, which considers
that the dredging and reclamation methodologies it assumes provide sufficient material of
the right kind for the initial bunds to be developed as part of the dredging of the channel. 242
Costs for material placement and bunding are included in Arup’s shipping channel dredging
rates (see chapter 5.2.1).243
Arup uses a methodology and approach to material placement and bunding ‘having regard
to the composition of material being dredged, and the modern dredging and reclamation
practices typically employed at a site of this type’. 244 Arup notes that its assessment:245
… assumes that soft marine sediments (mud), clay, siltstone, claystone and shales
are unsuitable for use as reclamation materials due to their propensity to break down
into slimes and other finely dispersed materials (this type of reclamation material
would require containment in the type of 200m by 200m bunds suggested by
AECOM in their 2017 [DORC report for PNO].
Arup considers that:246
the sand, cut conglomerate and the like are unlikely to break down into quantities
significant quantities of sub 100 micron material requiring containment by bunds. As
such Arup have adopted the pancake reclamation method previously used by PWCS
in Newcastle, Sydney Ports in Botany Bay and at Brisbane Airport.
Arup also notes that its shipping channel dredging rates (see chapter 5.2.1) include the cost
of partial reclamation to areas less than 3 kilometres from the dredge site. 247
In its response to the Draft Determination, Arup states that it proposes:248
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…that limited bunds are required and can be formed from clean oceans washed
sand won from dredging. Bunds would be formed to contain the work and sediment
dispersion during reclamation. Following this, reclamation would process using a
pancake method, whereby layers of dredged material are laid, with preference given
to coarser dredged material such at sand and cut conglomerate.
Further, Arup states:249
The approach and Entrance Channel contains approximately 2 million cubic metres
of fine, medium to gravelly clean sand which can be used in lieu of importing external
materials for bund construction (sufficient to construct up to 60 kms of peripheral
bunding – it is anticipated that a maximum of 10km of bunding from this source
would be required).

Commission view
As submitted by the parties, the need for additional material for reclamation would be
determined by a variety of factors. However, the Commission understands that the
appropriateness of dredged material from the Port to be used for reclamation purposes is a
significant determinant in whether or not additional materials are required to be imported.
For this reason, the Commission considers that the need for additional material for
reclamation bunding is intrinsically linked to the estimates of the quantities and type of
materials dredged as well as the methodology for dredging discussed in chapter 5.2.1.
Arup’s dredging rates includes costs associated with its assessment of the ‘composition of
material being dredged, and the modern dredging and reclamation practices’. The converse
is also true for AECOM’s dredging costs and requirements for additional material.
The Commission’s assessment of this issue is informed by its views on the parties’
estimates of volumes and type of material to be dredged, as well as the dredging
methodology and assumptions as outlined in chapter 5.2.1. The Commission notes the
difficulties identified in relation to assessing the parties’ estimates of the volumes of
materials to be dredged. However, the Commission has accepted PNO’s submitted position
in relation to the type of material to be dredged (i.e. hardness of rock), dredging
methodology and therefore costs on the basis that AECOM’s DORC valuation (upon which it
relied) is likely to be more appropriate. Given this, the Commission considers that PNO’s
submitted position that an additional allowance of $145 million ($2014) should be included in
the DORC valuation for reclamation bunding materials.
The Commission considers that a DORC value that includes this additional allowance
contributes to ensuring that prices are set so as to generate sufficient revenue for PNO to at
least meet its efficient costs (sections 44X(1)(h) and 44ZZCA(a)(i)), which is in the legitimate
business interest of PNO (section 44X(1)(a)) while ensuring that prices are not so high as to
generate excessive returns for PNO (sections 44X(1)(h) and 44ZZCA(a)(ii)), which is in the
interests of those who have rights to use the Service (section 44X(1)(c)).

Breakwaters
The Port is protected by three main breakwaters: Macquarie Pier; a northern breakwater;
and a southern breakwater.250 Breakwaters are offshore structures protecting a harbour,
anchorage, or marina basin from water waves.251
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The parties agree that Macquarie Pier should be excluded because, although it is necessary
to provide the Service, it is neither owned nor leased by PNO. 252 However, the parties do not
agree on the construction costs for the northern and southern breakwaters.
The Draft Determination proposed to accept Glencore’s construction cost estimates. In its
response to the Draft Determination, PNO largely relied on its previous submissions,
providing a limited amount of additional material in support of its construction cost estimates.
In contrast, Glencore strongly supported the Commission’s approach and also provided a
limited amount of additional detail in response to PNO’s submission. The parties’ responses
to the Draft Determination have been incorporated into the following set out below:


the parties’ submissions on the appropriate construction methodology and costs



the Commission’s views on these matters, which reaffirm the view in the Draft
Determination with a small adjustment.

PNO
PNO submits that total construction costs for breakwaters of $130 million ($2014) is
appropriate. This figure includes allowances of 39 per cent253 and comprises the following:


Northern breakwater: $79 million



Southern breakwater: $51 million

In relation to Macquarie Pier, PNO’s consultant AECOM notes that it is required in order to
provide the declared service. However, the cost of constructing it has not been included in
the DORC valuation because it is neither owned nor leased by PNO. AECOM further notes,
however, that the time taken to construct Macquarie Pier is included in its proposed
construction period for the purpose of calculating IDC (discussed in chapter 5.4).254

Potential for optimisation
AECOM’s DORC valuation for PNO is a replication of the current level of service provided by
the northern and southern breakwaters,255 AECOM has not identified any potential for
optimisation.256 Rather, AECOM notes that:257
It is understood that there are on average, a small number of occasions during a
year where the swells just offshore of the breakwater heads are sufficient to
constrain channel access. The port has considered extending these breakwaters to
address this issue.
Notwithstanding, the AECOM DORC valuation is based on replication of the current
level of service provided by the northern and southern breakwaters in accordance
with DORC principles.

Construction material assumptions
AECOM’s DORC valuation for PNO uses a double layer rock solution for the primary armour
for the breakwaters, as was used in the original construction at the Port. AECOM considers
252
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this design is the more cost effective solution for the Port and presents a lower risk of failure
than a lighter weight single layer armour solution as used in Arup’s DORC valuation for
Glencore.258
In relation to the type of rock armour presumed for the northern breakwater, AECOM notes
that:259
The northern breakwater was constructed predominantly using armour with a median
mass in the range of 2 to 10 tonnes which has been randomly placed … To support
the development of valuation, engineering cross-sections for the northern breakwater
were prepared to present the as-constructed condition and therefore the same level
of service as the existing asset. These were based on the above water observations
of the breakwater condition as it is today. While there is considerable interpretation in
this work, it reflects the understanding of the most likely breakwater construction.
In relation to the type of rock armour for the southern breakwater, AECOM notes that:260
From observations today it appears that the primary armour of 2-10 T was
constructed at a slope of 1 in 1.9. It is noted that quality control of the slope
construction seems to have been poor … The sand that has accumulated against the
southern face of this structure has not been included in this valuation, as it is
assumed that it would have naturally accreted over time post construction.
AECOM also observes that, overall, the original breakwater construction using rock armour
was inadequate for the wave conditions at the site, and this is addressed in the residual life
assessment.261
AECOM compares its approach to that used by Arup in its DORC valuation for Glencore: 262
… the ARUP DORC is based on the assumption that artificial armour units (core-loc)
laid carefully with random orientation in a single layer would be used as the primary
armour, rather than locally sourced rock as assumed by AECOM.
Whilst artificial units are one of the options that would be considered, in our view,
more robust solutions that utilise rock armour with double layer concrete armour
(which could be a range of units from simple cubes through to cubipods or even
core-loc) would be a more likely armour solution …
AECOM considers that:263
… in the event of a damage event (i.e. displacement of armour unit/s), single layer
armour solutions present a significantly greater risk of rapid catastrophic failure than
a double layer rock armour solution because displacement of a unit can lead to an
‘unzipping’ of the armour and subsequent exposure and failure of the underlying
layers.
Given the exposure of the breakwaters, and the consequence of failure to the Port of
Newcastle, we suggest that a risk assessment undertaken during design would likely
conclude that a double layer solution of rock or simple concrete units (cubes or
cubipods) if sufficiently large rock were not available, would be the preferred solution.
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In response to the Draft Determination, AECOM states that ‘the new concrete units and
methodology represent an alternative method of construction that can be utilised when
circumstances dictate’. AECOM refers to commentary by one of its coastal engineers ‘who
was heavily involved in the design of the Gorgon LNG project’ cited by Arup: 264


Initially rock armour was planned to be used ubiquitously, with the rock to be won
from a mainland quarry (truck and barge to site). The quarry was found to be not
capable of supplying the suitable sized armour and alternative quarries were too
remote from the site to be economic.



The decision to use single layer Xbloc units was reached after extensive design
and planning effort. Xbloc armour units were manufactured in Asia and shipped
to site.



A number of factors contributed to the use of concreter armour units, but
ultimately the decision to use concrete units was driven by the inability to access
suitable rock at a competitive price.

AECOM further states that ‘the use of single layer concrete armour solutions today remains
the exception rather than the norm’ and that designers ‘resort to concrete units only if
suitable rock is not available’.265 AECOM cites ten recent Australian rock armoured
structures by way of example, and AECOM states that in Newcastle there are quarries
nearby that could (and do) provide rock armour.266
In its response to the Draft Determination, PNO also submits that failure of a breakwater
‘would result in millions of dollars from direct losses for the Port and consequential losses for
users, customers and other parties who rely on the use of the Port’.267 PNO submits that ‘no
developer of such a port would choose the lighter weight alternative breakwater method if it
increased the risk of catastrophic failure and resultant business interruption’. 268

Construction costs
AECOM’s DORC valuation for PNO estimates total construction costs of $130 million
($2014) for the northern and southern breakwaters, including allowances of 39 per cent
comprising the following:


Contractors overheads, profits and preliminaries: 20 per cent



Construction risk: 5 per cent



Pre-development design costs: 5 per cent



Professional supervision costs: 5 per cent



Owners programme management costs: 4 per cent
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AECOM compares its costs to Arup’s DORC valuation for Glencore:269
AECOM’s rates are built up using a 20% allowance for contractors’ overheads and
profits which in our view reflects the market rates.
The rates including contractors’ overheads and profit used in the ARUP estimates
are significantly lower than those used by AECOM, and we believe do not represent
market actuality.
Appendix A to the ARUP DORC presents the rates used in the estimate. These are
assumed to be the basis of the direct costs. As an example, the supply and install
rate for rock armour is given as $150/m3 ($2016).
The average direct cost rate for rock armour in the AECOM report is $144/m3
($2014). This is based on quoted rates per tonne for the rock at specified densities.
To update from 2014 to 2016 rates would add perhaps 6% to the $144/m3, to come
up with a cost of approximately $153/m3, excluding Overheads and Profit. This
indicates the rate at of $150/m3 is more likely a direct cost rate that should have
Overheads and Profit applied to it. Consequently, it appears that the price developed
in the ARUP DORC is unrealistically low.
Whilst there is reasonable correlation between these additional allowances (see
Section 6.12), the base costs for the breakwaters are lower than is reasonably
expected and is the major contributor to the difference in the costs.
In response to the Draft Determination, AECOM states that ‘standard industry practice is to
design a single layer solution to a lower probability extreme event with more substantial
crest, toe and edge designs to mitigate the risk’. AECOM states that ‘this introduces
additional costs over a comparable rock structure’ and that ‘simply costing a like-for-like
geometry with single layer armour in place of rock (as Arup appear to have done) would not
capture these cost differences’.270
AECOM further observes that:271
… the fact that overall the cost of construction of the single layer armour solution
breakwater is forecast by ARUP to be significantly cheaper than a conventional
double layer rock solution indicates that the impact of adopting the lighter weight
solution has not been addressed.
AECOM considers that a single layer design that addressed its identified risks would be
more costly than a rock armoured solution and, therefore, AECOM is of the view that its
design and associated costs are the modern equivalent replacement.272
In relation to allowances, AECOM notes that its allowances vary with the type and
complexity of work and the method of cost analysis. AECOM provides the following further
explanations relating to the category of allowances:273


Pre-development costs – preliminary expenditures, feasibility studies,
Environmental Impact Statement (EIS) and approvals
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Professional fees – design fees, reports, drawings, specifications and supervision
of the works



A separate additional allowance has also been included to allow for the Owners
project management team, as distinct from the designers supervision team. This
has been incorporated as a percentage of replacement cost at asset level to
reflect the varying level of supervision as the works progress



Contractors’ overheads, profit and preliminaries – project management,
engineering, procurement, construction management, commissioning costs, profit



Risk: an amount to cover unexpected events during facility development, e.g.
flooding of excavations, accidents not covered by insurance, etc.

AECOM states that Glencore’s consultant, Arup, uses constant allowances for all asset
classes, which does not reflect the variances in effort which would be required in practice.
AECOM further states that:274
The allowances in the ARUP DORC for Project Management, Design and Client
Costs combined at 10% and Construction Supervision at 5%, totalling 15%, equates
reasonably well with the typical AECOM allowances for Project Management/
Construction Supervision at 5%, Design Costs at 5% and Client Costs at 4%,
totalling 14%, noting that AECOM’s 5% allowance includes for the development of
the design from the level of detail required for pre-construction approvals (the costs
for design to this stage are captured in Section 6.3) to the detailed design for
construction and as constructed documentation. This supports our view that the
design effort required to support the pre-construction approvals has not been
included in the estimate in the ARUP DORC.
It is unclear what is meant by Preliminaries in the ARUP DORC. The usual definition
of Preliminaries is the cost of contractor’s site overheads. In our view, the 4%
allowed in the ARUP DORC is inadequate. In our view, preliminaries of around 1520% are more typical in the market.
The ARUP DORC makes no allowance for contractor’s risk or contingency. This has
been allowed at typically 5% by AECOM. All cost estimates must allow a reasonable
and responsible contingency to manage the uncertainties going forward. This is a
key omission from the ARUP DORC.

Glencore
Glencore submits that total construction costs for breakwaters of $96.5 million ($2016) is
appropriate. This figure includes allowances of 19 per cent275, and comprises the following:


Northern breakwater: $66.4 million



Southern breakwater: $30.1 million

In relation to Macquarie Pier, Glencore’s consultant Arup agrees that it should not be
included as part of the DORC valuation.276
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Potential for optimisation
Arup’s DORC valuation for Glencore identified potential optimisation only in relation to
Macquarie Pier, which is to be excluded from the DORC valuation. 277

Construction material assumptions
Arup’s DORC valuation for Glencore is based on what it considers to be ‘modern
engineering equivalent standards’:278
Based upon industry standard concrete design principles, Core-loc armouring was
calculated on a proportional volume basis for Grade 1 (10m3) and Grade 2 (2m3)
armour units …
A density factor was calculated to provide a quantity of armour units over the incident
areas of the breakwater slopes and this generate a quantity required …
Based upon this methodology direct costs for constructing replacement breakwaters
were established. Indirect costs were incorporated on the basis of a benchmark
allowance for Preliminaries, Environmental Management and Programme & Project
Management costs.
In response to comments by PNO’s consultant, AECOM, concerning risks relating to the
design, Arup notes that:279
Arup’s opinion is that there are numerous single layer types with proven design. With
site specific requirements considered at detailed design stage including physical
modelling in laboratory, a robust design can be achieved. This, in our opinion
represents a modern engineering approach, as specified in the DORC methodology.
Arup is aware of and has been involved in the design of a number of breakwater
projects that have been constructed using single layer concrete armour units in
Australia as follows:


Single layer XBloc: Gorgon LNG project in Western Australia, construction
completed.



Single layer Accropode II: Wheatstone LNG project in Western Australia,
construction completed.



Single layer XBloc: Arup confidential project in Queensland, design stage.

In response to the Draft Determination, Arup also notes that single armour concrete units
have been implemented and operated ‘in similar or more exposed wave conditions to the
Port entrance’.280
Arup considers that ‘the likelihood of total failure causing potential economic losses
associated with adopting a single concrete armour construction method is no greater than
other modern construction methods’, stating that:281
There is no reason that this modern design approach would lead to a greater risk of
failure over the design life of the structure than other construction methods (i.e.
277
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double layer rock or concrete armour units) assuming that the design is undertaken
by a certified professional coastal engineer according to and in consultation with the
concrete armour unit manufacturer’s guidance, and verified through physical testing
in a laboratory for the design scenarios adopted (which is common industry practice
for a project of this size).

Construction costs
Arup’s DORC valuation for Glencore estimates total constructions costs of $96.5 million
($2016) for the northern and southern breakwaters, including allowances of 19 per cent
comprising the following:


Overhead and profit: included in direct costs



Preliminaries: 4 per cent



Project management, design and client costs: 10 per cent



Construction supervision: 5 per cent

Arup notes that:282
Indirect costs were incorporated on the basis of a benchmark allowance for
Preliminaries, Environmental Management and Programme & Project Management
costs.
Arup further notes that:283
Arup’s direct cost estimate is based on rates that includes contractor’s allowance for
profit but excludes preliminaries. The rate used is based on Arup’s current
experience on projects that we are working on, which reflects current market
conditions. Whilst we have not separately calculated profit, we note that these rates
would include an approximate 8-10% margin for contractor’s profit.
In response to comments by PNO’s consultant, AECOM, concerning Arup’s costs being
‘significantly cheaper’ and ‘unrealistically low’, Arup submits that: 284
Arup’s cost is based on 10m3 and 2m3 Core-Loc types and includes the bulk material
cost, formwork, additives and curing, and placement and falsework. One of the
benefits of a single layer solution of this type is cost. The relative volume of concrete
is less than half compared with a two-layer cube design, thus reducing the bulk
material cost and the overall cost of construction.
In relation to AECOM’s DORC valuation for PNO, Arup observes that AECOM includes a 20
per cent contingency allowance on top of all direct costs as well as an additional 5 per cent
contingency to the total overall cost. Arup considers these contingencies to be inappropriate
for a replacement cost estimate used for valuation purposes.285 The Commission notes that
AECOM states that, while its 2014 DORC valuation included a 20 per cent contingency, its
2017 DORC valuation (submitted for the purposes of this arbitration) does not.
In response to the Draft Determination, Arup notes that it considers that there is no need for
an additional allowance to account for the ‘perceived and unusual design risk’ associated
with a single layer concrete armour solution.286 As noted above, Arup states that the single
282
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layer concrete armour solution does not pose a greater risk of total failure than other modern
construction methods.
Finally, in response to AECOM’s statements relating to the use of rock armour in a number
of recent breakwater projects in Australia, Arup notes that for a number of these projects: 287
…there were difficulties with sourcing a sufficient quantity of large armour rock that
met the design specification requirements. This is (sic) turn resulted in unexpected
cost escalations due to the need to source rock from much larger distances, and
programme blowout due to added times for new quarry blasting and sorting. It does
not therefore follow that a rock solution is the most economically viable option for the
Port of Newcastle Breakwaters construction.

Commission view
The Commission notes that the parties agree that Macquarie Pier should be excluded from
the DORC value on the basis that it is neither owned nor leased by PNO. For the same
reasons set out in chapter 5.1, the Commission also agrees that assets that are neither
owned nor leased by PNO should not be included in PNO’s RAB and, therefore, Macquarie
Pier is excluded from the DORC value.
In relation to the northern and southern breakwaters, the Commission notes that PNO has
submitted total construction costs of $130 million ($2014), while Glencore has submitted
total construction costs of $96.5 million ($2016). The Commission considers that the key
differences between the parties arise from a combination of:


construction material assumptions (i.e. PNO using double layer rock as was used in the
original construction at the Port, and Glencore using single layer concrete armour)



construction costs (i.e. different cost rates reflecting the respective construction material
assumptions, and also consideration of risks arising)

As previously noted, the also parties disagree on the valuation date.
While the DORC methodology is a hypothetical exercise, it needs to reflect what could occur
in practice. As a result, in considering each of the parties’ respective DORC valuations for
breakwaters at the Port below, the Commission has taken into consideration whether or not
a method could be used in practice.

Potential for optimisation
Neither PNO’s nor Glencore’s consultant, AECOM and Arup respectively, have identified any
optimisation for the northern and southern breakwaters. In fact, the Commission notes
AECOM’s observation that the Port has considered extending the breakwaters to address
issues concerning the capacity of the breakwaters to limit the impact of swells at certain
times. Given this, the Commission considers it appropriate to not consider the potential for
optimisation of the northern and southern breakwaters for the purposes of this arbitration.

Construction material assumptions
Both parties’ consultants agree that the northern and southern breakwaters could be
constructed using either a double layer rock solution or a single layer concrete armour
solution.
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The Commission notes Arup’s views that there are numerous proven designs using concrete
armour. The Commission also notes AECOM’s observations in its 2014 DORC valuation for
PNO that:288
Over the last 60 years new understanding, materials and equipment have
revolutionised the design of breakwater structures…
If we were to design and build the breakwaters today then a more robust solution
would be adopted. This would probably see the following key changes:
-

Use of concrete armour units (probably single layer random orientation units such
as Acropode, Coreloc or X-bloc).

-

The use of these units would facilitate steeper side slopes (up to 1 in 1.33).

-

The adopted profile would probably have a higher crest to minimise overtopping
hazard and the resultant implications for inside face armour stability, crest
stability and public safety.

-

The crest width would be great to allow suitable large construction plant access.

-

Rock, where used, would be more tightly graded, resulting in more uniform rock
armour.

AECOM is also of the view that the use of rock remains the industry norm today and that
concrete units would be considered only if suitable rock is not available. The Commission
accepts that the use of rock armour may have been a relatively more common approach to
the construction of breakwaters in Australia to date.
Nevertheless, the Commission considers that that the use of a single layer concrete armour
solution cannot be discounted as an appropriate assumption for the purposes of a DORC
valuation for this arbitration. The Commission is of the view that this is supported by the use
of single layer concrete armour for some projects in Australia.
However, the Commission also notes AECOM’s concerns that Arup has not fully addressed
the impact of adopting the single layer concrete armour solution (and, specifically, the risk of
catastrophic failure) in its design and, therefore, construction costs. PNO submits that
AECOM’s DORC valuation, which is modelled on the use of double layer rock, represents
the lower total cost solution for the Port and should be the approach adopted for the
purposes of this arbitration. The Commission agrees that the appropriate construction
material assumptions should not be considered in isolation from the impact on costs, with an
efficient entrant as assumed under the DORC framework seeking to minimise expenditures
necessary for the construction of assets.

Construction costs
In forming a view on the parties’ construction costs, the Commission notes the following with
respect to the parties’ DORC valuations:


in the case of PNO’s; whether potential deductions for the present value of cost savings
associated with operating the modern engineering equivalent have been accounted for
and also whether the valuation more closely represents a reproduction rather than
replacement cost estimate



in the case of both; recognising that it is difficult to draw any conclusions from a direct
comparison of their construction cost estimates noting the different approaches taken
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in the case of Glencore’s; whether an appropriate allowance for risk is included

The Commission notes AECOM’s observations that ‘the breakwaters today are the product
of their original construction and over 100 years of nearly constant repair’. 289 The
Commission understands that, in some instances, the original rock armour has been
repaired and reinforced with ‘large concrete cubes, mass concrete and some rock
armour’.290 The Commission also notes AECOM’s observations about the poor quality or
condition of some parts of the breakwaters, such as the slope of the southern breakwater
and that this has been taken into account in the residual life estimates.291 On this latter point,
the Commission notes that, although AECOM’s DORC valuation estimated a residual life of
38 years, PNO has applied a weighted average perpetual life to breakwaters for the
purposes of this arbitration (see chapter 5.6). In any case, observations of poor quality and
constant repair suggest that PNO is likely to incur higher ongoing maintenance and repair
expenditures compared to that which would be expected for the modern engineering
equivalent asset.
Indeed, AECOM observed in its 2014 DORC valuation for PNO that ‘Over the last 60 years
new understanding, materials and equipment have revolutionised the design of breakwater
structures’ and ‘rock, where used, would be more tightly graded, resulting in more uniform
rock armour’.292 This indicates that, if the breakwaters were constructed today using the
same materials, they would unlikely require the same frequency and level of operating and
capital expenditures to maintain the assets in perpetuity. The DORC valuation framework
gives consideration to potential deductions for the present value of cost savings associated
with operating the modern engineering equivalent. Therefore, it is likely that AECOM’s 2017
DORC valuation would require a downward adjustment by an imputed present value of cost
savings from maintaining the better quality breakwaters. However, AECOM has not
expressly identified or adjusted for these expenditure differences in its DORC valuation.
Further, in terms of design and materials, it appears that AECOM’s DORC valuation for
breakwaters may more closely correspond to a reproduction cost estimate than a
replacement cost estimate. In its 2017 DORC valuation, AECOM observed that ‘to support
the development of valuation, engineering cross-sections for the northern breakwater were
prepared to present the as-constructed condition and therefore the same level of service as
the existing asset’.293 The Commission considers that this is inconsistent with the DORC
approach, with the modern engineering equivalent more likely to result in (perhaps
considerably) lower construction costs compared to the reproduction costs of existing
assets.
Given the above, the Commission is of the view that AECOM’s valuation for PNO is likely to
be an overestimate of the costs for the construction of breakwaters using double layer rock
armour.
Glencore submits that Arup’s DORC valuation using single layer concrete armour for
construction of the breakwaters should be adopted as the modern engineering equivalent.
However, the Commission notes AECOM’s concerns that the cost rates used by Arup are
‘unrealistically low’ based on a comparison with its own assumed cost rates for the supply
and install of rock armour.294 The Commission does not consider that a comparison between
AECOM’s and Arup’s cost rates in and of itself indicates that Arup’s costs are too low (nor
does it indicate that AECOM’s costs are too high, which would be the reverse argument).
The Commission considers that this also applies in cases where AECOM considers Arup’s
289
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percentage allowance to be too low (such as for preliminaries). Rather, a comparison of cost
rates used across a range of various projects could be one way to demonstrate that
particular cost rates are too low or too high. No such evidence has been presented. The
Commission also notes that Arup submits that its cost rates are ‘based on Arup’s current
experience on projects that we are working on’.295
The Commission further notes AECOM’s concerns that Arup ‘makes no allowance for
contractor’s risk or contingency … All cost estimates must allow a reasonable and
responsible contingency to manage the uncertainties going forward. This is a key omission
from [Arup’s DORC valuation]’.296
In relation to construction risk, the Commission notes that the Australian/New Zealand
Standard on Risk Management (AS/NZS 3951:1995) defines risk as not only inclusive of
loss or damage, but also gain. Downside risk can arise from systematic causes (such as
rising wage pressure due to strong macroeconomic activity) and non-systematic causes
(such natural disasters). The risk premium related to systematic causes would presumably
be included in the contractor’s cost of capital, while the non-systematic causes may be
insurable, in which case it is possible or even likely that the cost is accounted for in
insurance costs in other indirect cost allowances. Even where the non-systematic causes
are not insurable, they may be endogenous (i.e. within the control of the contractor) or
exogenous (i.e. beyond the control of the contractor). The Commission considers that an
efficient entrant would be likely to include contract modifiers which may reduce construction
risks that are endogenous. It follows that it is likely that a risk premium as proposed by
AECOM would only be a small subset of construction risk (exogenous and non-insurable).
The indirect cost allowance would only include this subset of construction risk.
AECOM explains that the allowance for risk included in its costs is ‘an amount to cover
unexpected events during facility development, e.g. flooding of excavations, accidents not
covered by insurance, etc’.297 The Commission observes that AECOM’s definition appears to
correspond to an uninsurable risk that is likely to have some endogenous component. An
efficient entrant is unlikely to pay a premium to endogenous risk and, therefore, AECOM’s
own allowance for construction risk may be too high. The Commission nevertheless agrees
that some allowance for construction risk should reasonably be included in Arup’s valuation
and this is discussed further below.
The Commission also notes AECOM’s concerns that Arup has not fully addressed potential
impacts of adopting a single layer design in its total costs. In particular, AECOM considers
that a single layer concrete armour design that addressed its identified risks would be more
costly than a double layer rock solution. The Commission agrees with AECOM that the risk
of total failure of a breakwater is a significant factor that an efficient new entrant would take
into consideration in its decision on which construction approach to adopt. The Commission
does not accept, however, that an efficient new entrant would never accept a degree of risk
of failure (or potentially even a higher risk of failure), noting that a degree of risk would be
present in the design and construction using any of the materials.
For example, the Commission notes that one of the examples of recent Australian rock
armoured structures cited by AECOM includes a 2018 construction at Mackay Harbour. 298
This construction appears to be related to repair of cyclone damage to breakwaters at the
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Port of Mackay.299 Although not an example of a total failure of a breakwater, the
Commission considers that the risk of cyclone damage to breakwaters (potentially leading to
total failure) would have been taken into consideration in the design of the breakwaters at
the Port of Mackay and the choice of construction materials.
Further, the Commission does not accept that Arup has not necessarily addressed potential
impacts of adopting the single layer concrete armour solution. Noting the existence of a
number of constructed breakwaters in Australia and other parts of the world using single
layer concrete armour, a comparison of the design and resulting costs of these (which
presumably have an acceptable degree of associated risk) to Arup’s proposed approach
could be one way to demonstrate that Arup has not struck an appropriate balance between
risk and costs. No such evidence has been presented.
On balance given all of the above, the Commission considers that Arup’s DORC valuation
for Glencore is more consistent with the DORC framework in its application of modern
construction materials and techniques resulting in lower total costs. However, in the absence
of having applied any allowance for construction risk in its cost estimates, the Commission is
concerned that Arup’s valuation may be an underestimate for construction of breakwaters
using a single layer concrete armour design. The Commission considers that the application
of a 5 per cent allowance for risk to Arup’s direct cost estimates (which reflects the
percentage applied by AECOM in its valuation) would sufficiently address this concern. In
dollar terms, 5 per cent of Arup’s direct costs equates to $4.1 million ($2016).
The Commission therefore accepts Glencore’s submitted total construction costs of
$96.5 million plus $4.1 million, totalling $100.6 million ($2016) for the purpose of this
arbitration, which is then adjusted to reflect the valuation date as discussed in chapter 5.3.
The Commission considers that this will contribute to ensuring that prices are set so as to
generate sufficient revenue for PNO to at least meet its efficient costs (sections 44X(1)(h)
and 44ZZCA(a)(i)), which is in the legitimate business interest of PNO (section 44X1(a))
while ensuring that prices are not so high as to generate excessive returns for PNO
(sections 44X(1)(h) and 44ZZCA(a)(ii)), which is in the interests of those who have the rights
to use the Service (section 44X(1)(c)).

Navaids
Navigation aids and leads (navaids) assist with the safe entry and departure of vessels at
the Port. For example, floating buoys along the sides of the channel boundary to define the
channel width and illuminated reflective strips mounted on buildings or towers to guide
vessels on the correct line of approach to the channel. The PANSW determines the number
and location of navaids that PNO is required to provide.300
The parties do not agree on the construction costs for navaids. The Draft Determination
proposed to accept PNO’s construction cost estimates. Neither party raised a concern with
the Commission’s approach in their responses to the Draft Determination.
The parties’ submissions and the Commission’s consideration of the construction costs for
these breakwaters, which reaffirms the approach taken in the Draft Determination, are
outlined below.
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PNO
PNO submits that total construction costs for navaids of $6.8 million ($2014) is appropriate,
which includes allowances of 39 per cent.301
AECOM’s valuation for PNO is based on recent market rates for proprietary products or from
estimates of the likely structures that would be provided for land based leads. AECOM
observes that:302
There is good agreement in the replacement cost between the AECOM DORC and
the ARUP DORC which suggests $7.5m and we do not consider further assessment
is needed.

Glencore
Glencore submits that total construction costs for navaids of $7.4 million ($2016) is
appropriate, which includes allowances of allowances of 19 per cent.303
Arup’s valuation for Glencore is based on a review of 2015 admiralty charts to determine
quantities for each asset type and rates for each item based on Arup benchmark costs. Arup
observes that ‘Arup and AECOM cost estimates are considered to be similar’. 304
In its response to the Draft Determination, Glencore noted that, given the similarities
between the parties’ valuation of navaids, it accepts the approach taken by the
Commission.305

Commission view
The Commission notes that PNO has submitted total construction costs for navaids of
$6.8 million ($2014) and Glencore has submitted total construction costs of $7.4 million
($2016). The consultants for PNO and Glencore, being AECOM and Arup respectively, have
both noted that their cost estimates are similar. In particular, AECOM submits that ‘we do not
consider further assessment is needed’.306 Given the relatively small difference between the
parties’ submitted positions, the Commission agrees and does not consider it necessary to
undertake further enquiry for the purpose of this arbitration.
The Commission notes that, although they do not agree on the valuation date, Glencore
agrees to PNO’s construction cost estimates for a number of asset categories. For this
reason, and given the above, the Commission considers it appropriate to accept PNO’s
construction cost estimates for this component of the DORC valuation. The Commission also
notes Glencore’s acceptance of this approach in its response to the Draft Determination.
The Commission therefore accepts PNO’s submitted total construction costs for navaids of
$6.8 million ($2014) for the purpose of this arbitration, which is then adjusted to reflect the
valuation date adopted by the Commission as discussed in chapter 5.3. The Commission
considers that this will contribute to ensuring that prices are set so as to generate revenue
that is at least sufficient to cover PNO’s efficient costs (sections 44X(1)(h)
and 44ZZCA(a)(i)), which is in the legitimate business interests of PNO (section 44X(1)(a)).
301
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This also ensures that prices are not so high as to generate excessive returns for PNO
(sections 44X(1)(h) and 44ZZCA(a)(ii)), which is in the interests of those who have the rights
to use the Service (section 44X(1)(c)).

Wharves and jetties
Wharves and jetties relates to the pilots’ jetty. The pilots’ jetty at the Port is required to
provide the safe berthing of pilot vessels and would need to be established by a new
entrant.307 As discussed in chapter 5.1, the parties do not agree on whether the pilots’ jetty,
which is neither owned nor leased by PNO, should be included in PNO’s RAB. However, for
the reasons set out in that chapter, the Commission has determined that the pilot’s jetty is to
be excluded from PNO’s RAB and, therefore, is excluded from the DORC value for the
purposes of this arbitration.

Buildings
Buildings relate to the pilots’ helicopter base. The pilots’ helicopter base at the Port is
required for safe navigation and would need to be established by a new entrant. As
discussed in chapter 5.1, the parties do not agree on whether the pilots’ helicopter base,
which is neither owned nor leased by PNO, should be included in PNO’s RAB. However, for
the reasons set out in that chapter, the Commission has determined that the pilots’
helicopter base is to be excluded from PNO’s RAB and, therefore, is excluded from the
DORC value for the purposes of this arbitration.

Valuation date
The parties do not agree on the date for the DORC valuation. This is relevant to the
estimation of construction costs (discussed above in chapter 5.2) and to the subsequent
calculation of IDC (discussed below in chapter 5.4) and depreciation (discussed in
chapter 5.6). This also informs the assessment of the WACC (discussed in chapter 6.4).
The Draft Determination proposed to adopt a valuation date of 1 January 2018. In its
response to the Draft Determination, Glencore strongly supported the Commission’s
approach, while PNO largely reiterated its previous concerns. The parties’ submissions on
this issue and the Commission’s view, which reaffirms the approach taken in the Draft
Determination, are set out below.

Glencore
Glencore submits that ‘the aim of the DORC valuation is to reflect the total cost of re-creating
the service potential embodied in the assets as at the date from which the regulated prices
are to take effect’.308 Glencore notes that the parties agree that the pricing model is to start
on 1 January 2018 and that ‘the charges to apply during any period of backdating would be
determined through de-escalating the 2018 charges using the CPI (Sydney)’. 309
Glencore further submits that:310
Where the replacement cost of the assets has been assessed at a date other than
the starting date of the initial control period, regulatory practice is to adjust the
307
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assessed replacement cost to a current cost estimate as at the price control start
date, and apply the current financing rate.
In contrast to this accepted approach, PNO has sought to apply the financing cost
applicable at its selected internal valuation date of January 2014, claiming that this is
necessary in order to reflect a contemporaneous assessment of costs, including
WACC.
Our concern with PNO’s proposal is not only that it is inconsistent with the generally
accepted approach to assessing IDC, but that it potentially allows PNO to
opportunistically select the valuation date in a way that will maximise the assessed
IDC and hence maximise the value of the opening asset value. Indeed, we consider
that there are strong indications that this has occurred. As we identified in section
4.4.1 of [our] 28 May report, we estimate the impact that results from of PNO
assessing financing costs as at January 2014, rather than at January 2018, to be a
proposed increase to the IDC allowance of $228.6m.
Glencore also seeks to clarify the methodology it proposes as follows: 311


escalate, based on an appropriate index, the estimated construction costs from their
initial valuation date to the price control start date (being 1 January 2018)



calculate IDC based on WACC assessed at the price control start date



calculate depreciation based on the asset lives and remaining useful life as at the price
control start date.

Glencore submits that the appropriate index for escalating construction costs to 1 January
2018 ‘would be to use an index that best proxies the expected movement in port
construction costs, and we considered both CPI and a heavy engineering construction cost
index’. Glencore submits that CPI (Sydney) is the appropriate index, noting that CPI provides
a more generous escalation, is widely used by regulators for indexing asset values and, for
‘the Joint Pricing Model, PNO has proposed to index its asset values from December 2014
to January 2018 using the CPI (Sydney)’. 312
Finally, in relation to PNO’s assumed valuation date of 2014, Glencore notes:313
It is unclear why AECOM would prepare a fresh valuation in 2017 based on a
valuation date of January 2014. It was clearly not for the convenience of retaining the
same costing information as used in its earlier assessment, as this was assessed
using September 2014 costs. In order to assess costs as at January 2014, AECOM
would have needed to reassess the relevant unit rates as of that date. Moreover,
January 2014 does not hold any particular relevance for the purpose of assessing
prices for the declared service. January 2014 is:
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over thirty months prior to the declaration of the service;



over twelve months prior to Glencore seeking declaration of the service; and



four months prior to PNO acquiring the assets.
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PNO
PNO submits that the appropriate DORC valuation date is 2014 and that IDC should be
added at the DORC valuation date at the prevailing WACC and then rolled forward through
the normal regulatory process to the BBM start date. PNO notes that such a process
involves adding capital expenditure and CPI escalation to the valuation and deducting
depreciation.314
In relation to its valuation date, PNO submits that:315
PNO’s chosen valuation date of 2014, rather than the 2018 BBM start date, is
because AECOM carried out valuation work on behalf of PNO in 2014 and not, as
Synergies assert because of the interest rates as at that time.
In other words, a DORC valuation was undertaken by AECOM at that time and PNO
does not consider that there is any practical justification for re-doing the valuation
from scratch for 2018, and Glencore’s interest in trying to lower the valuation for the
purposes of the arbitration does not provide a proper basis to depart from logical
consistency and coherence in the calculation of DORC.
PNO further submits that ‘it is logically inconsistent to use exchange rates current at the
DORC valuation date, being the nominal date of construction, and then apply IDC using an
interest rate from a different period as Glencore has done’. Accordingly, PNO is of the view
that:316
…as a matter of consistency either all costs must be re-calculated at the 2018
valuation date to recognise the interest rates and the exchange rates prevailing at
the time or that the entire valuation done at the 2014 exchange and interest rates
needs to be rolled forward. PNO sees no justification for the effort required to recalculate the entire DORC valuation. Any valuation date would have interest and
exchange rates that would be internally consistent, but would differ from any other
valuation date. Once the valuation is done, it can be rolled forward using CPI or a
materials cost index to bring the valuation to the BBM start date.
PNO notes three regulatory decisions referred to by Glencore in support of their position,
being: the Queensland Competition Authority’s (QCA) Draft Decision on the 2001
Queensland Rail (QR) access undertaking; the ACCC Final Decision on the access
arrangements for NT Gas’ Amadeus Basin and Darwin Pipeline 2001-11; and the ACCC’s
Final Decision on the access arrangement for Epic Energy’s Moomba to Adelaide Pipeline
System 2002-05. PNO submits that these decisions support its own position ‘that the correct
regulatory approach is to either carry out a consistent 2014 valuation and roll it forward to
the BBM start date or undertake a revised 2018 DORC valuation rather than to “mix and
match” aspects of both approaches’.317
In response to the Draft Determination, PNO submits that, if the Commission bases its
‘Opening Asset Base on the Arup DORC valuation, then the logical and consistent approach
would be to estimate the IDC rate as at the Arup 2016 valuation date and roll forward the
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resulting internally consistent valuation to 2018’. PNO submits that ‘there is no logic in
separating the IDC rate date from the date of the other valuation parameters’.318

Commission view
The Commission considers that a valuation date of 1 January 2018 is appropriate for the
purpose of this arbitration. The Commission notes that the parties agree to a BBM start date
of 1 January 2018, and for charges to be deflated from this date using CPI (Sydney) for the
purposes of any backdating. The Commission considers that a valuation date that aligns with
the model term start date reflects not only the purpose of conducting the DORC valuation
(being to establish PNO’s initial RAB as at 1 January 2018) but is the most pragmatic
approach in the current circumstances, which the Commission considers is a relevant matter
under section 44X(2).
The Commission notes PNO’s concerns about an inconsistency arising from adopting a
valuation date of 1 January 2018, when construction costs were estimated based on $2014
(as is the case with AECOM’s valuation). PNO proposes to calculate all input costs as at
2014, including IDC using a historically observed WACC, and then roll forward the resulting
‘internally consistent valuation’ to 2018. The Commission agrees that, ideally, all inputs into
a DORC valuation should be based on the prevailing rates at the time the valuation is
conducted. However, the Commission also notes that PNO’s DORC valuation prepared by
its consultant AECOM in 2017 assumes a valuation date of 2014, while Glencore’s DORC
valuation prepared by its consultant Arup in 2018 assumes a valuation date of 2016. The
result is that construction costs used in the DORC valuation for the purposes of this
arbitration are based on a combination of prevailing rates at 2014 and 2016.
Given this, the Commission is of the view that Glencore’s proposal to escalate all
construction cost estimates from their respective originating date (either 2014 or 2016) to
1 January 2018, and then calculate IDC and depreciation from that date, provides a practical
and transparent solution in the context of this arbitration. Further, on the basis that the
parties have agreed to use CPI (Sydney) as an escalation in the Joint Pricing Model, the
Commission considers that it is also appropriate to use CPI (Sydney) December quarter to
escalate all construction cost estimates to 1 January 2018. The Commission also considers
that escalation of all construction cost estimates in this manner provides a comparative
estimate of those costs as if they were incurred in 2018 such that it does not result in an
internally inconsistent valuation as PNO submits.
Table 21 summarises the construction cost estimates adopted by the Commission for the
purposes of this arbitration as discussed in chapter 5.2, which the Commission has
escalated to the valuation date of 1 January 2018.
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Table 21: Construction costs valued as at 1 January 2018 ($million)
Asset category

Pre-construction costs
Channels and berth boxes*
Reclamation bunding materials

PNO
($2014)

($2018)

85.0

90.2

1038.7

1101.9

145.0

153.8

Breakwaters**
Navaids

Glencore
($2016)

100.6

102.7

6.8

7.2

Riverwalls and revetments

155.0

164.4

Revetments under wharves

54.0

57.3

Wharves and jetties (pilots’ jetty)

0.0

0.0

Buildings (pilots’ helicopter base)

0.0

0.0

Plant and equipment

27.0

28.6

Total construction costs valued as at 1 January 2018

1,616.1

Note: * Excludes allowances for acid sulphate management and maintenance dredging; ** Includes 5 per cent risk allowance.

Interest during construction
IDC represents the opportunity cost of funds used in planning and constructing the assets
until such time that revenue is able to be earned from those assets. Therefore, along with
construction costs (discussed in chapter 5.2), IDC forms the basis for determining the
replacement costs for the ‘optimised asset’, which are then depreciated according to their
asset lives (discussed in chapter 5.6.
The parties agree to the following methodology for assessing IDC:319


identify the time required to construct the asset to its commissioning date using an
efficient construction program



identify the expected profile of costs expected to be incurred over the construction
period, based on the efficient construction program



the appropriate finance rate, being the WACC



assess and capitalise interest on a monthly basis.

However, the parties do not agree on a number of components of the calculation of IDC
using the agreed methodology. In particular, the parties do not agree on:


construction costs estimates



the WACC



the date on which the construction costs and WACC, and subsequently IDC, should be
assessed



the construction period.
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The Commission notes that the first three matters that the parties do not agree on have been
considered in detail in chapters 5.2, 6.4 and 5.3, and so will not be repeated here. The
remainder of this chapter deals with the outstanding issue regarding the construction period.
The Draft Determination proposed to adopt a 12 year whole of port construction program, as
was submitted by PNO. In its response to the Draft Determination, Glencore reiterated its
previous submissions for adopting a shorter construction program for a sub-set of port
assets, and also provided an alternative to PNO’s whole of port construction program. In
contrast, PNO supported the Draft Determination and provided additional reasons for why
Glencore’s alternative whole of port construction program should not be adopted. The
parties’ responses to the Draft Determination have been incorporated into the following set
out below:


the parties’ submissions on the construction period, including proposed construction
programs



the Commission’s views on the construction period, which reaffirm the approach taken in
the Draft Determination.

PNO
PNO submits that a 12 year construction program is appropriate. This is based on AECOM’s
DORC valuation, which assumes that the works would be completed by a selected
contractor undertaking a single package of works for the port as a whole. AECOM allows
5.5 years for planning and approvals, and 6.5 years for asset construction.320
AECOM considers that, if the channel were to be constructed as a separate construction
campaign, the remainder of the port would also then need to proceed as a separate
construction campaign. AECOM notes that, in this case, the benefit of using the dredged
material for reclamation and surcharge would be lost, and AECOM estimates an additional
$700 million in materials would be incurred (although dredging costs would be reduced by
around $268 million). AECOM is of the view that the dredging cost savings are not sufficient
to offset the additional material costs, such that the least cost method for developing the port
is as a single campaign.321
PNO further submits that:322
…the timeframe for construction of the channel is inextricably linked to the
construction of the landside facilities. The channel and associated assets used to
provide the declared service will not be operational and therefore able to generate
revenue without the terminals and the terminals cannot be constructed prior to
completion of the channel dredging without additional costs for obtaining suitable
construction materials. Further, the dredged spoil cannot be dumped alongside the
channel if the terminals are already under construction (or already constructed).
In response to Glencore’s stand-alone construction program based on Arup’s DORC
valuation (set out further below), PNO submits that:323
Arup’s shorter construction period does not take into account the requirement for
landside facilities to be completed and such facilities are required for the declared
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service to be used and therefore to be capable of earning revenue. For example,
coal vessels cannot use the declared service without coal terminals to load cargo.
PNO considers that Glencore’s construction program creates a timing and cost issue in that
the dredged spoil will need to be disposed of other than to be used in constructing the
landside facilities.324 PNO also submits that it has reviewed regulatory decisions cited by
Glencore and does not consider them to be relevant or apt to the circumstances in the
case.325
PNO considers that Glencore’s construction program is not practically feasible because it
fails to take account of spoil disposal requirements in accordance with applicable
environmental approvals and ignores the fact that landside facilities must be completed in
order for the Port and the declared service to be operationally functional at the end of the
construction period.326
In its response to the Draft Determination, PNO submits that the Commission should not
accept Glencore’s revised whole of port construction program of 9.6 years for the following
key reasons:327


[t]he revised proposal by Arup does not conform with DORC methodology … as it
does not result in the least cost overall for the construction of the entire Port and
does not replicate the current level of service



their program will result in artificially and inefficiently shifting costs from the
channel to the landside works and ‘increasing the total overall cost of the port
development’328



[Certain] construction program matters raised by Arup … contain material flaws
o

[Regarding Arup’s] potential saving of 3 months on AECOM’s overall
construction program … Arup have adopted “techniques and durations …
without proper consideration of DORC principles which include that the
project must not be unduly rushed (nor unduly delayed) and the development
cost should be the most efficient and lower cost overall”

o

Arup’s reclamation program has a critical timing flaw [which] … does not align
with the yield of its dredging strategy and shows the reclamation and all
surcharging being in place mid-way through year six, but the dredging … not
being complet[ed] until the last quarter of year 8 … Dredging of material
needs to occur prior to the material being required for surcharging
reclamation” … AECOM estimate the construction program … would need to
be extended by 2.5 years
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require sour[c]ing alternative fill’ is avoided ‘and complies with DORC
principles’ 329
o

Arup submit there is a saving to the volume of surcharge material [having]
referenced the techniques and processes in the … NCIG CET development
… However in relying on [this] … as an indicator for more efficient techniques
… Arup have not considered “that these techniques are significantly more
costly than those used in AECOM’s DORC and the project specific drivers are
non-existent in the context of our DORC assessment” … further, Arup have
incorrectly assumed certain land is vacant


Specifically, ‘NCIG was constructed in a period of high coal demand
and prices where there was a … commercial imperative for early
completion. The DORC methodology implicitly assumes long run
conditions representative of the middle of the economic cycle’330



‘NCIG work took place in an area where previous land reclamation
and stabilisation work had occurred … [which was] not in a preEuropean settlement state … [t]hus the construction periods are not
directly comparable’331



‘[r]eclamation and stabilisation of Mayfield 2, 3 and Dockyard areas
has not been included’ by Glencore but PNO submit that they are not
decommissioned assets, rather ‘the site has been remediated and a
large area … is currently used for cargo storage’332



However ‘even if the site was vacant’, because the ‘Mayfield site is not
in its pre-European settlement state … [a] proper DORC valuation
would seek to replicate that service potential by including works to
bring the area to its current load baring level’333

o

[Arup’s proposed] … alternative surcharging techniques … [do] not properly
evaluate the impact of construction costs … Without such assessment, Arup
are unable to demonstrate that such techniques are more efficient or more
appropriately conform to DORC principles.

o

[t]here are … critical engineering flaws in Arup’s proposed construction
program… [such that] the program does not represent a … program that is
capable of producing an asset able to deliver the Service in the time proposed
including:


‘Arup’s … total period of 29 weeks to complete the tender process,
award the contract and for the contractor to mobilise … is an …
inadequate duration for these activities’ and ‘correcting this would
extend Arup’s program by at least 12 weeks’334



‘AECOM’s assessment is based on modern methods that provide the
development at the least cost overall, not necessarily in the least time.
The techniques proposed (but not evaluated or demonstrated to be
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more efficient)’ by Arup ‘may lead to an accelerated program but come
at a significantly greater cost, or otherwise shift costs to other users
(for example through increased terminal development costs) and …
would not be the most efficient overall.’335


Arup have proposed that shipment of coal is to occur before navaids
are operational and also before the dredging of the Entrance Channel
is complete. This is a critical operational issue as vessels will be
unable to access or navigate the channel prior to these components
being completed.



‘Arup’s program does not adequately demonstrate the complex
interface relationship between reclamation, wharf construction,
revetment construction and berth box dredging’.336

For the above reasons, PNO submits that the Commission should accept that the 12 year
construction program complies with DORC principles and represents a more cost-efficient
duration to construct the assets required to provide the Service. 337

Glencore
Glencore submits two construction programs – one on a stand-alone basis (which Glencore
states is without delays associated with the construction of assets not required for the
provision of the Service)338, and an alternative whole of port construction.

Stand-alone construction program
Glencore submits that an 8.25 year construction program is appropriate. This is based on
Arup’s DORC valuation, which assumes that the works are only for the assets required to
provide the declared service on a stand-alone basis (i.e. excluding rail assets, roads, and
surcharging activities for reclaimed land).339 It also assumes Arup’s methodology for the
construction of channel assets, breakwaters and navaids. Arup allows around 4.5 years for
planning and approvals followed by around 4 years for construction of the declared service
assets (with some overlap of the two phases).340
Arup considers its stand-alone construction program represents the time taken to construct
the declared service assets to a point where coal shipping activities could commence, and
thus channel revenues could be earned by PNO. 341
Glencore submits that it does ‘not agree with PNO’s assumption that the whole of the port
must be constructed in its entirety before revenue can be generated from the assets that
provide the declared service’. Glencore considers that, in practice, the port construction
would be staged and sequenced to minimise IDC, and would not necessarily be constructed
to export 160 mtpa from commencement.342 In Glencore’s view, a new port would seek to
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achieve the earliest possible use of the asset, and so the relevant question is ‘how much of
the ‘whole of port’ actually requires construction before the channel is able to be used’. 343
Glencore considers that there are a number of assets within the port that, while not part of
the declared service assets, significantly add to the time taken to build the port (for example,
the time required for land reclamation).344 However, Glencore submits that even if the
construction period needs to have regard to a whole of port construction, an efficient
construction program would be structured so as to allow the early development of high
priority coal wharf and land based infrastructure at Carrington and Kooragang Island that
would be sufficient to allow the commencement of vessel operations at the end of an
8.25 year construction period.345
Glencore submits that Arup’s DORC valuation based its governing factors and sequencing of
work on actual information from the construction of the Newcastle Coal Infrastructure Group
(NCIG) terminal in 2007-10.346 Glencore submits that interest only needs to be capitalised
over an 8.25 year construction program, as by this stage the channel assets would be
expected to be commissioned and able to be used for revenue generation.347 Glencore
considers that the remaining port infrastructure, including the completion of land reclamation,
and the construction of remaining wharves, revetments and land based infrastructure would
then be completed during the port’s operational phase.348
Whole of port construction program
In response to the Draft Determination, while maintaining that the construction period should
be considered on a stand-alone basis,349 Glencore submits an alternative whole of port
construction program of 9.6 years (where revenue from coal users could commence after
8 years) based on further analysis by Arup.350
Glencore submits that Arup’s whole of port construction program reviews and optimises one
of two construction programs considered by AECOM in its 2014 DORC valuation for PNO,
and specifically the one that involved a 4 year reclamation program.351 In choosing to review
and optimise AECOM’s 2014 construction program instead of the program included in
AECOM’s 2017 DORC valuation, Arup notes several unexplained or unjustified increases in
timeframes in the 2017 DORC valuation, and concludes:352
the 2014 AECOM program represents a fairer and more reasonable assessment of the
total port construction duration, with the exception of a few items…
Arup highlights the following key points in developing its 9.6 year whole of port construction
program:353
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[…] we have used the reclamation and surcharging assumptions in the AECOM 2014
4 year program as the basis for our revised program for the whole of port
construction, taking into account the noted prioritisation of coal assets.



Arup’s revised program is also based on our previous coal only program which has
been revised to include the non-coal assets. We have maintained the previous critical
path activities and sequencing to align with our dredging methodology. For example,
breakwater construction is still prioritised ahead of the rock dredging in the entrance
channel.



Arup’s coal assets construction program is based on the recently constructed NCIG
CET construction program (with scaling where required) and is in our opinion
representative of the modern engineering approaches used to establish these coal
operations sites in the most efficient manner.



Our program has been developed on the theoretical principle of constructing all port
assets in one single integrated campaign, representing the most cost efficient way of
constructing all of the port assets present today.



Within this single campaign, we have identified the realistic milestones relating to
revenue generation from coal activities, being the shipping of first coal, and the
substantial completion of capacity, being the point at which material revenues would
be generated.



The construction of Mayfield 2, 3 and Dockyard have not been included as these are
decommissioned assets and do not provide any level of service.



AECOM’s program does not include the construction of any of the coal wharves,
shiploaders or conveyors – Arup’s program includes an allowance for these assets.

Glencore submits that Arup’s whole of port construction program would be preferred by an
efficient entrant, and therefore more consistent with the DORC framework, because the
program:354
•

allows for whole of port construction in a shorter time period than proposed by
AECOM; and

•

allows early generation of revenue from coal users, which constitute nearly 95% of
port throughput.

Commission view
The Commission considers that PNO should be in a position to earn revenue from the
Service at the end of the assumed construction period, and that the assumed construction
program should be one that minimises PNO’s overall costs. Indeed, an efficient entrant as
assumed under the DORC framework would need to consider a construction program that
allowed for the construction of all assets that are necessary to provide the Service. Further,
an efficient entrant would always seek a construction program that minimises its total costs,
including weighing up potentially higher construction costs incurred in earlier commissioning
of assets against the receipt of earlier cash flows.
For this reason, the Commission agrees with PNO to the extent that the construction period
should take into account all assets that are necessary to provide the Service to the point that
revenue can be generated from the Service. The Commission observes that this would
354
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necessarily involve taking into account the time taken to construct assets that are neither
owned nor leased by PNO. For example, as discussed in chapter 5.2.3, the parties agreed to
exclude Macquarie Pier from construction costs given that it is neither owned nor leased by
PNO despite the fact that it is necessary to provide the Service. Nevertheless, as submitted
by PNO, the time taken to construct Macquarie Pier should be included in the construction
program because it is necessary for the construction of the southern breakwater.
PNO submits that a 12 year whole of port construction program is the most efficient and
least cost approach to constructing the assets to earn revenue from the Service. In contrast,
Glencore submits a whole of port construction program of 9.6 years. The Commission notes
that PNO’s whole of port construction program allows around 199 weeks or 3.8 years for
studies and approvals before construction can begin, 355 while Glencore’s allows around 225
weeks or 4.3 years. However, the effect of these differences is small relative to total IDC as
costs are relatively small during this period compared with the costs incurred during actual
construction.
It follows that the most significant difference between the parties’ whole of port construction
programs is the assumed construction period for the assets because this is when the
majority of expenditure is incurred. PNO’s construction program allows around 400.4 weeks
or 7.7 years for construction, while Glencore’s allows around 277.4 weeks or 5.3 years. As
previously noted, under the DORC framework, an efficient entrant would choose the
construction program from a range of potential construction programs that minimised total
costs.
The Commission notes that Glencore’s construction period for the assets is shorter than that
of PNO primarily because of differing views on the appropriate land surcharging program as
assessed by Arup and AECOM respectively. 356 AECOM’s assessment shows that, even if
the land surcharging program was accelerated to reduce financing costs, this would be offset
by costs associated with the need to import fill material. However, Arup disagrees with this
assessment by AECOM on the basis that it overestimates the costs of accelerating the land
surcharging program, and underestimates the potential benefits.
Specifically, Arup is critical of AECOM’s use of surcharging as the only ground improvement
methodology, and the associated surcharging volumes and duration calculations that arises
from taking that approach. The Commission finds the various arguments raised by Arup to
the effect that all sites could be surcharged within 4 years with no need to import fill material
to be instructive.357 This is particularly so in relation to the issue of where time efficiencies
and therefore financing cost efficiencies could be gained. However, the Commission
observes that although surcharging is the cheapest and most direct method of ground
improvement,358 Arup does not elaborate further on its implications to the overall
construction costs. Further, the Commission notes PNO’s submission that even if Glencore’s
proposed techniques were to lead to an accelerated program, Glencore has not evaluated or
demonstrated that Arup’s proposed approach would provide the development at the least
cost overall when compared to AECOM’s assessment, and is of the view the methodology
would incur significantly greater costs or otherwise shift costs to other users.
On balance, the Commission considers that Glencore’s construction program does not fully
consider the construction cost impacts of adopting different ground improvement
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methodologies, making it difficult to assess whether it would actually minimise total costs as
would an efficient entrant under the DORC framework.
The Commission also notes Arup’s stand-alone construction cost program for Glencore,
which proposes that an alternative sequencing of works could achieve staged
commissioning to enable revenue to be generated from the Service assets earlier. However,
Arup’s analysis does not consider potentially higher overall construction costs that are likely
to result from a staged commissioning of assets. This is an important consideration because
there are strong complementarities in the construction sequence. For example, using the
dredged spoil from the construction of channel assets in the construction of landside facilities
rather than having to source additional materials for the construction of landside facilities
may result in a lower overall cost.
AECOM’s DORC valuation for PNO also does not explicitly consider the cost impact of a
staged commissioning. However, AECOM does estimate the costs of breaking the
construction sequence in the form of separate construction campaigns. In particular,
AECOM considers the effects on total construction costs of the dredging program being
undertaken separately from the landside facilities. AECOM’s cost estimates demonstrate
that separate campaigns could enable a shorter construction period, but at a considerably
greater overall cost.
In the Commission’s view, separate construction campaigns as submitted by PNO would be
necessary to accommodate the staged commissioning of assets. The Commission considers
that, on balance, PNO’s construction program therefore better reflects the considerations of
an efficient entrant under the DORC framework. In particular, the Commission considers that
an efficient entrant would not undertake a staged commissioning of assets because the
higher overall costs incurred would more than offset any cash flows earned from an earlier
revenue stream.
Given the above, the Commission considers that PNO’s proposed 12 year construction
program is appropriate for the purposes of the arbitration. The Commission considers that
this construction program provides for an IDC that contributes to ensuring PNO is able to
earn a return on investment commensurate with the regulatory and commercial risks
involved (sections 44X(1)(h) and 44ZZCA(a)(ii)) which is in the legitimate business interests
of PNO (section 44X(1)(a)). This also ensures that prices reflect efficient costs, which is in
the interests of those who have rights to use the Service (section 44X(1)(c)).
The IDC estimate adopted by the Commission for the purposes of this arbitration, which the
Commission has determined using a 12 year construction period and calculated as at the
valuation date of 1 January 2018, is $463.3 million. IDC together with the total construction
cost estimate of $1616.1 million form the commissioning costs estimate of $2169.5 million
($2018).
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Treatment of user funded contributions to assets
The parties do not agree on whether ‘user funded’ or ‘user contributed’ assets should be
deducted from the DORC value used to establish PNO’s initial RAB. 359 Specifically, Glencore
is of the view that all user funded capital contributions should be recognised and deducted,
while PNO is of the view that it is not appropriate to do so in the current circumstances.
The Draft Determination proposed a proportional adjustment to the ORC/DORC value for
user funded capital contributions. In its response to the Draft Determination, Glencore
strongly supported the Commission’s approach. In contrast, PNO reiterated many of its
previously submitted concerns with there being any adjustment made. PNO also provided
further information on its concerns and submitted additional analysis on historical matters at
the Port to support its view that an adjustment is not appropriate in the current
circumstances. The parties’ responses to the Draft Determination have been incorporated
into the following set out below:


the parties’ submissions on historical capital dredging works at the Port of Newcastle;



the parties’ submissions on additional historical matters relevant to the Port of Newcastle;



the parties’ submissions on relevant regulatory precedent and assessment of adjustment;
and



the Commission’s views on the treatment of user funded contributions to assets, which
reaffirms the view in the Draft Determination for a proportional adjustment to the
ORC/DORC value for user funded capital contributions.

Historical capital dredging works at the Port of Newcastle
Both parties have identified the various projects and periods in which major capital dredging
works were undertaken by State and non-State entities at the Port of Newcastle, and agree
on high level details relating to each of these.360 This information is summarised in Table 22.
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Table 22: Summary of historical capital dredging works at the Port
Year(s)

Commissioned
by

Description

Port area

Dredged
depth
(metres)

1859–1966

State

Deepening of the port channel

Entrance and
Basin Cut

11.3

1968

State and
Broken Hill
Proprietary Co
(BHP)

Creation of swing basin off
Dempsey Point

Swing basin in
South Arm

11.0

1971–76

State

Widening of entrance and
steelworks channel

Entrance,
Steelworks
Channel, Approach
Channel, K2 berth,
Dyke 4 and 5 berth

11.0

1977–83

State with
industry levy

Deepening of the harbour

Entrance,
Steelworks
Channel,
Horseshoe Area,
Basin Cut

15.2

1980

Port Waratah
Coal Services
(PWCS)

Deepening and widening of PWCS
T1 berths

Dyke 4 and 5
berths at
Steelworks
Channel

16.5

1981

State

Dredging for K3

K3 berth

13.5

1981–2010

PWCS

Dredging for PWCS T2

K4, K5, K6, and K7
berths and channel
approaches

Channel:
15.2
Berths:
16.5

2007–10

NCIG

Dredging for NCIG T3 including
South Arm Channel and berths

South Arm
Channel and K8,
K9, and K10
berths.

Channel:
15.2
Berths:
16.5

However, the parties do not agree on key details in relation to each major capital dredging
project from 1968 onwards with the exception of State-funded dredging undertaken to widen
the Entrance and Steelworks Channel between 1971 and 1976, and K3 berth in 1981. These
projects are considered in further detail below in chronological order, with the facts as
submitted by each party.
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1968 – Swing Basin in South Arm
Glencore
Glencore submits that approximately 1.4 million cubic metres of material was dredged as
part of the 1968 campaign to create a swing basin off Dempsey Point, and that it should be
removed from the asset base as a 100 per cent user contributed asset.361

PNO
PNO submits that the 1968 campaign involved the removal of 475,859 cubic metres, and not
1.4 million cubic metres as submitted by Glencore.362
Further, PNO submits that there is no justification for the removal of these dredging works
from the asset base because of limited evidence supporting Glencore’s view that they were
completely funded by non-State entities. According to PNO’s analysis:
PNO is aware that in 1967-9 dredging works were undertaken in the Steelworks Channel
comprising 3 components:


an extension to the Steelworks Channel and associated maintenance dredging in the
channel undertaken by the MSB [Maritime Services Board] comprising the removal of
1,408,000 m3 of material completed in October 1968;



a further section of extension to the Steelworks Channel undertaken by the NSW
Department of Public Works in October 1967 to June 1968. It is not known what
volume of material was removed; and



a deepening of a swinging basin off Dempsey Point undertaken by Broken Hill
Proprietary Co Ltd (BHP) between September 1968 and May 1969. Again, it is not
known what volume of material was removed. AECOM has sought to use historical
survey data and has estimated that the BHP component of the works was in the order
of 400,000 m3.363

Therefore, PNO submits that it is unclear how Glencore has derived the dredging volumes
associated with the work undertaken around the Steelworks Channel between 1967 and
1969, and categorised it as a 100 per cent user contributed asset.364

1977–83 – Harbour Deepening Project
The parties have provided the following details regarding the dredging works undertaken
between 1977 and 1983 to deepen the shipping channel at the Port of Newcastle (Harbour
Deepening Project):


In the early 1970s, there was demand from coal exporters and iron ore importers
(operators of the former Newcastle Steelworks) for larger and deeper vessels to access
the Port of Newcastle.365

361

Arup, 'Port of Newcastle - Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), p. 15.

362

AECOM, 'AECOM Report of the 12th June 2018' (Report, AECOM, 12 June 2018), p. 32.

363

Port of Newcastle Operations, Submission to the ACCC (Pricing Model), Access dispute notified by Glencore (Direction
6(i) of 27 March 2018), 28 May 2018, p. 23.

364

Port of Newcastle Operations, Submission to the ACCC (Pricing Model), Access dispute notified by Glencore (Direction
6(i) of 27 March 2018), 28 May 2018, p. 23.

365

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), pp. 56-57; Port of Newcastle Operations, Submission to the ACCC (Pricing Model),
Access dispute notified by Glencore (Direction 6(i) of 27 March 2018), 28 May 2018, p. 21.

Final Determination: Statement of Reasons

110



Effective 1 May 1976, the State imposed a special harbour levy called the ‘Special
Harbour Rates at Newcastle’ of $1 per tonne on coal and iron ore transported in deep
draught vessels. Funds raised from this levy were used to meet the costs of the Harbour
Deepening Project, with the remainder of costs funded by the Maritime Services Board of
NSW366 (MSB).367



On 31 May 1982, the imposition of the special harbour levy ceased by agreement. 368
There is disagreement on the exact amount raised by the levy. Glencore submits that the
levy raised $86.2 million,369 while PNO submits $81.6 million was raised.370 The
Commission notes that PNO cites an older annual report.371



The project was completed at a cost of $104 million, where the main channel depth was
increased from 11 metres to 15.2 metres.372 However, the parties do not agree when this
occurred. Glencore submits the works were completed in either 1984 or 1985,373 while
PNO submits it was in February 1983.374

Glencore
As a result of the special harbour levy raising $86.2 million between 1976 and 1982,
Glencore submits that 82.7 per cent of the Harbour Deepening Project cost was funded by
users, and that this contribution should be recognised and deducted from the asset base. 375
Glencore submits that the volume of material dredged as part of this project is calculated to
be around 12 million cubic metres, or 30 per cent of the total dredging needed to construct
the channel at the Port of Newcastle.376
Further, Glencore submits that the coal industry has raised concerns about the treatment of
the works undertaken as part of the Harbour Deepening Project in the past, citing a public
submission made by PWCS to the Industry Commission’s 1993 inquiry into Port Authority
Services and Activities.377 In its submission, PWCS commented:

366

The Maritime Services Board of NSW (MSB) was established on 1 February 1936 under the Maritime Services Board Act
1935 (NSW), Its function was to manage the administration of ports and port facilities, pilotage services, the conservation
of navigable waters, ensuring the safety of passengers and seaworthiness of vessels registered in NSW or operating
solely in NSW and with ensuring that vessels operating in NSW are manned by duly qualified persons. The MSB was
dissolved on 1 July 1995 following the passing of the Port Corporatisation and Waterways Management Act 1995 (NSW).

367

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), pp. 57-58; Port of Newcastle Operations, Submission to the ACCC (Pricing Model),
Access dispute notified by Glencore (Direction 6(i) of 27 March 2018), 28 May 2018, p. 21.

368

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 57; Port of Newcastle Operations, Submission to the ACCC (Pricing Model), Access
dispute notified by Glencore (Direction 6(i) of 27 March 2018), 28 May 2018, p. 21.

369

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 57

370

Port of Newcastle Operations, Submission to the ACCC (Pricing Model), Access dispute notified by Glencore (Direction
6(i) of 27 March 2018), 28 May 2018, p. 21.

371

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service Responsive Report’ (Report,
Synergies Economic Consulting Pty Ltd, 12 June 2018), p. 34.

372

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 58; Port of Newcastle Operations, Submission to the ACCC (Pricing Model), Access
dispute notified by Glencore (Direction 6(i) of 27 March 2018), 28 May 2018, p. 21.

373

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 58.

374

Port of Newcastle Operations, Submission to the ACCC (Pricing Model), Access dispute notified by Glencore (Direction
6(i) of 27 March 2018), 28 May 2018, p. 21.

375

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 58.

376

Arup, 'Port of Newcastle - Arbitration, Declared Service DORC Report' (Report, Arup, 27 May 2018), p. 36.

377

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 58.

Final Determination: Statement of Reasons

111

The first concern is with the assets now owned by the Authority, but which were paid for
by port users. The best example of this is the main channel in the Port of Newcastle
which was deepened in the late 1970s. The cost of the deepening program was
substantially funded by a special per tonne levy imposed on the coal and steel industries.
The Authority has that the main channel is an asset of the Authority on which it is entitled
and required by the Act to earn a return. Under normal circumstances ownership of this
asset would rest with the parties who paid for the asset’s construction, and therefore it is
the coal and steel industries who should be entitled to receive a return for the use of this
asset, instead of actually being charged for the use of the asset.378

PNO
PNO submits that the Harbour Deepening Project involved the removal of 10.3 million cubic
metres of material,379 rather than 12 million cubic metres as submitted by Glencore.
Further, PNO submits that the dredging works undertaken as part of the Harbour Deepening
Project should not be deducted from the asset base because there was an under-recovery of
commercial returns by the MSB on its channel assets between 1970 and 1995 in the form of
below full cost recovery prices.380

1980 – Dyke 4 and 5 berths
According to PNO, between March 1980 and March 1983, the Dyke 4 and 5 berths were
dredged as part of the Harbour Deepening Project.381 Funding for this component of the
project was met through a separate cost recovery arrangement between the MSB and
PWCS.382

Glencore
Glencore submits that approximately 500,000 cubic metres of material was dredged as part
of the works undertaken at the Dyke 4 and 5 berths paid for by PWCS, and should be
recognised and deducted from the asset base as a 100 per cent user contributed asset. 383

PNO
PNO confirms that the Dyke 4 and 5 berth works involved the dredging of 500,000 cubic
metres of material.384
However, PNO submits that while PWCS funded the dredging works undertaken at the Dyke
4 and 5 berths, it should not be recognised and deducted from the asset base because:
[T]he opportunity to coordinate this work with the MSB’s major harbour deepening works
and to have the works performed by the MSB’s contractor under the MSB’s contract,
378
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including at MSB’s initial expense with recovery post factum from PWCS, resulted in the
State providing significant commercial benefits to PWCS. This shows that there should
be no adjustment to DORC valuation for any non-State contribution to this dredging
campaign.385

1981–2010 – PWCS-related berth and channel dredging
Both parties appear to agree that the following PWCS-related capital dredging projects were
undertaken at the Port of Newcastle:386


Kooragang 4 berth and adjacent channel works between 1981 and 1986



Kooragang 5 berth and adjacent channel works between 1993 and 1994



Kooragang 6 berth and adjacent channel works between 1997 and 2010



Kooragang 7 berth and adjacent channel works between 2008 and 2010.

Glencore
Glencore submits that approximately 6 million cubic metres of material was dredged as part
of works commissioned and funded by PWCS, and should be recognised and deducted from
the asset base as a 100 per cent user contributed asset.387

PNO
PNO submits that 6.4 million cubic metres of material was removed as part of PWCS-related
dredging works.388
However, PNO submits that no adjustments to the asset base are justified as the State
made numerous beneficial commercial contributions to PWCS-related dredge works such
as:


allowing the use of dredged material mined from the State’s landholdings for construction
purposes, which allowed PWCS to obtain appropriate material for the development of
their coal terminal without incurring additional costs389



assisting with the procurement of environmental impact studies and obtaining planning
approvals, particularly in relation to the full development of the channel and berthing
facilities in the South Arm of the Hunter River (South Arm Dredging Approval), which
has been utilised by both PWCS and NCIG to progress works at their respective coal
terminals.390
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2007–10 – NCIG-related berth and channel dredging
Between 2007 and 2010, major capital dredging works were undertaken to develop the
South Arm Channel, and Kooragang 8, 9, and 10 berths at the NCIG coal terminal.391

Glencore
Similarly to the PWCS-related capital dredging projects, Glencore submits that
approximately 6 million cubic metres of material was dredged as part of works
commissioned and funded by NCIG, and should be recognised and deducted from the asset
base as a 100 per cent user contributed asset.392

PNO
PNO submits that 4.6 million cubic metres of material was removed as part of the NCIGrelated dredging works, rather than 6 million as was submitted by Glencore.393
Further, PNO submits that there should be no adjustments to the asset base reflecting any
contributions made by users to NCIG-related capital dredging projects because:
[T]he State made significant contributions through the utilisation of the South Arm
Dredging Approval, the mining of essential construction material and co-ordination
activities.394
Specifically, PNO has identified that NCIG benefitted from removing around 5.1 million cubic
metres of material estimated to be worth around $140 million from the channel and ‘Borrow
Pit’ (an area of the South Arm of the Hunter River beyond the end of the proposed shipping
channel) for preloading and construction purposes at no direct cost.395

Additional historical matters relevant to the Port of Newcastle
As noted above, there is no dispute between the parties that users have historically paid for
certain capital works at the Port of Newcastle. However, the parties do dispute the amount
attributable to users. Moreover, the parties do not agree on whether other historical matters
should be taken into consideration in determining whether any adjustment should be made
in the current circumstances. Specifically:


past profitability/losses



mutual exchange of value



identification of contributor and beneficiary.
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PNO
Past profitability/losses
PNO considers there has been a substantial under-recovery of the value of the assets by the
State, and notes that recent regulatory precedents (particularly in the electricity sector)
would allow under-recoveries to be capitalised and rolled-forward into the asset base.396
PNO submits that the historical Port charges imposed by the State of NSW did not recover
the economic cost of providing the Service. PNO submits that based on analysis of accounts
for NPC and the MSB over the 25 year period to 2014, the return of and on capital was
negative, and this negative return substantially outweighed the value of any claimed
contributions.397
PNO submits that past under-recovery must be taken into account, and that in these
circumstances the value of the contributions has been returned and there is no basis for any
future price reductions.398
In response to the Draft Determination, PNO submits that the Commission had ‘failed to
undertake a comprehensive analysis of the financial history of the Port’.399 PNO provided a
report by its consultant Castalia that included additional analysis on the history of port pricing
and returns because:400
[a] more complete historical examination, that takes into account both the benefits users
received in relation to the specific projects, and the State’s historical under-recovery,
demonstrates that users have not paid for the claimed contributions, so there is no
question of “paying twice” and they have already received the benefits.
Key points raised in the report by Castalia are as follows:


History of port pricing
o It is unlikely that charges prior to 1990 had any commercial or economic basis, noting
that the MSB described statutory charges as ‘…nothing more than a tax on people
who sent goods by sea…They were inefficient, inappropriate and extremely difficult to
justify or explain’.401
o In 1990, the MSB undertook a price restructure. While the restructured prices had
some aspects of cost reflectivity, there was no attempt to revalue or recognise and
relate the charges to the costs of providing the service, including return on and of
capital. Total revenue to the MSB before and after the restructure was broadly similar,
and a report by the MSB showed that Navigation Service Charges would only recover
51 per cent of the cost of providing the service based on understated asset values.402
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o In the period between 1990 and 2014, Navigation Service Charges at the Port were
largely unchanged in nominal terms, while falling substantially in real terms. 403


Historical returns of the MSB
o Reconstructing the MSB’s accounts using modern accounting standards finds that
revenue received from the Special Harbour Rate charge would be classified as
normal income (i.e. just like any other source of income) and could only be
considered a return of capital to the extent that the income resulted in above normal
profits for the MSB. The fact that it was set to collect a certain amount related to the
direct construction costs of the harbour deepening dredging does not change this.404
o Using the reconstructed financial statements, return on equity (ROE) was estimated
with and without the Special Harbour Rates charge revenue. The analysis
demonstrates that, including the charge as revenue, the ROE only equates to the
Government cost of debt during the period such that the MSB did not earn a
commercial return and certainly no excess returns.405
o Caveats to the above analysis include that it looks at the MSB in total across all ports
and all operations (not specifically the declared service at the Port) and it calculates
ROE based on the MSB’s reported asset values that are likely understated. Although
the findings, even with this caveat, are supported by results shown in other reports of
the performance of the MSB in 1987.406



Historical returns of NPC
o Using the 2014 DORC valuation by AECOM ($2.348 billion) and deducting estimates
of the South Arm dredging ($328 million) and Harbour Deepening ($399 million)
arrives at a hypothetical 2014 opening asset base of $1.621 billion. This is
notwithstanding the fact that PNO objects to these amounts being considered as user
contributions.407
o Rolling back this asset base from 2014 to 1990 applying CPI de-escalation and
assumptions around depreciation, WACC and annual capital expenditure, the
analysis shows that in each year economic costs exceeded revenues by a significant
margin. That is, there has been significant and material under-recovery over the last
twenty-five years.408

In summary, Castalia finds that:409
The historical analysis shows that any user contributions to the Port—whether in the
form of financial levies or in-kind—were dwarfed by the Port’s contributions to users
in the form of prices set below full cost recovery.
Mutual exchange of value
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PNO is of the view that:
…on a factual basis, the so-called user contributions are not contributions, but rather
mutual exchanges of value in that the works were conducted for material mutual
benefit and with mutual consideration provided.410
PNO considers that the State has made significant economic contributions to each of the
projects identified by Glencore that demonstrate no adjustment should be made to the
opening asset base. These include:


procurement of environmental planning approvals



facilitating the sharing of essential expertise and knowledge between stakeholders for the
construction and expansion of the shipping channel



delivering real cost and program savings for the various projects by coordinating
contracts and contractors



direct commercial relationships as a shareholder in private entities (such as the
Kooragang Coal Loader Limited from its formation until 1990) or directly contracting to
undertake works



allowing the use of very high volumes of high grade material dredged or mined from
State landholdings for construction purposes for no consideration. 411

In response to the Draft Determination, PNO reiterates its view that the user contributions
are not ‘contributions’, but are mutual exchanges of value. By way of example, PNO submits
that the dredging works carried out in the South Arm channel and berth pockets by PWCS
and NCIG do not meet the definition of ‘contributions’ for accounting and reporting purposes
under AASB 1004.412 PNO states that a ‘non-reciprocal transfer’ is defined as:413
A transfer in which the entity receives assets or services or has liabilities
extinguished without directly giving approximately equal value in exchange to the
other party or parties to the transfer.
PNO submits that the South Arm dredging works were a reciprocal transfer because: 414
[it] is clear that PWCS and NCIG received two types of benefits:


The “normal” access to infrastructure in the same way that connection charges
for electricity networks provide access to the networks; and



The additional commercial benefit of not having to source clean spoil for their
land reclamation. In this context, NCIG “over dredged” the channel to acquire
sufficient spoil showing that acquisition of the spoil was a key consideration and
objective for the works. This benefit, which has not been taken into account by
the Commission [in its Draft Determination], means that, properly understood, the
works cannot be characterised as a “contribution”.
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Furthermore, PNO submits that the Harbour Deepening Project also does not constitute a
‘contribution’, as the revenue from the special harbour levy to fund the project was:415
… a form of use payment alongside other tariffs and payments that were charged at
the time by the MSB. We note that as it was collected as part of a fee for service—it
was part of the Navigation Service Charge—it does not meet the AASB definition of
a “contribution”…
PNO goes on to submit in relation to the Harbour Deepening Project:416
As part of the consideration of all the funding and financing flows between the parties
there are three reasons why no deduction to the Opening Asset Base should be
made:


Prior to 1990 Port charges were akin to a tax and thus could not be meaningfully
hypothecated;



Under current account standards the Special Harbour Rates charge would be
treated as ordinary revenue and not as a separate fund and it does not meet the
AASB definition of a contribution; and



The MSB did not make normal returns during that period so the revenue from the
charge only partially offset materially negative economic depreciation.

Identification of contributor and beneficiary
PNO submits that if capital contributions are to be taken into account, notwithstanding PNO’s
submissions to the contrary, the appropriate approach is to identify contributions made by
Glencore and apply a rebate or discount on the price to be paid by Glencore. 417 PNO
submits that Glencore has not provided evidence that it contributed to any of the payments
or claimed contributions, therefore there is no basis to adjust Glencore’s price terms. 418
In its response to the Draft Determination, PNO reiterates its view that there is no basis for
Glencore to receive any benefit in its pricing for the contributions it claims where the
evidence establishes that those contributions were made by others. In particular: 419
This is especially relevant to the Port as, unusually, the contributions claimed by
Glencore were not made directly by users of the Port such as Glencore’s occasional
use, but by cargo owners, shipping lines, and PWCS and NCIG. Glencore has not
established that it made any contributions but has instead sought to claim a pricing
benefit for contributions made by others.

Glencore
Past profitability/losses
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Regarding past profitability of asset owners, Glencore submits:
[w]hile regulators do not typically endorse the use of retrospective factors (e.g. past
profitability) this is not always completely ignored. However, the consideration of past
profitability is not usually linked to a decision on whether or not user funded assets
should be included in the opening asset base.420
Glencore also notes cases where regulators have:
…explicitly considered past low returns to be attributable to conscious Government policy
(as asset owner), and concluded that this is not a justification to ignore user contributions
for the purpose of setting the asset base.421
Glencore submits that the past profitability of the Port is not a relevant consideration for the
following reasons:


Regulatory precedent does not support the approach of capitalising economic losses
which occurred prior to the introduction of price controls.422



Regulatory precedent does not support the linking of past profitability to the assessment
of whether user contributions should be recognised.423



Where regulators have made adjustments to the asset base by assessing past
profitability, it has been in the context of excessive returns that warranted a valuation of
assets below the DORC value.424



Even if there is evidence of past price concessions, it is not appropriate to make
adjustments on account of commercial and other decisions made by the asset owner that
have resulted in an under-recovery.425

Further, Glencore submits that ‘PNO has based its claim of past ‘economic losses’ on a
partial analysis of two periods.’426


1975-1983, where PNO has indicated that it had ’reconstructed’ MSB
accounts to estimate return on equity under what it called a ‘modern
accounting approach’; and



1990-2014, where PNO has made an assessment of the returns achieved on
Port of Newcastle assets.

Glencore submits that it is not possible to draw any meaningful conclusions about the
historic profitability of the Port over these periods because:427
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the financial information contained in annual reports is highly aggregated with
other ports and activities:



the financial information includes only limited elements of the information that
would be required to actually assess economic returns, particularly in the
period from 1975-83.

In response to the Draft Determination, and specifically PNO’s claims that the Commission
has failed to give consideration to the financial history of the Port, Glencore’s consultant
Synergies notes:428
PNO initially presented this analysis of past profitability in its 28 May report. In its
August report, Castalia has presented additional information to more fully explain this
claim.
Key points in response to Castalia’s analysis are:


History of port pricing
o Synergies considers that claims that prices prior to 1990 were ‘little more than a tax’
is a substantial overstatement and a mischaracterisation of the significance and
nature of the issues. While noting that the specific charges were not directly set on a
cost reflective basis, Synergies notes that ‘it is clear that MSB did have regard to the
costs of providing the services in establishing its overall revenues’ given one of the
MSB’s objectives was ‘sufficient income generation to cover expenses and profit
generation to assist in funding port development throughout NSW’. 429
o Synergies also notes that, when the MSB restructured prices in 1990, it was with an
objective to apply port charges to the actual port users and to achieve a measure of
cost reflectivity. Synergies refers to the Industry Commission’s 1993 Inquiry Report to
demonstrate its key point, which is that ‘the changes that occurred affected the
incidence of charges (essentially applying a greater proportion of the charge to
vessels rather than cargo owners)’.430



Historical returns of MSB
o Synergies states that even if Castalia’s characterisation of the charges were correct,
it would not mean that the Special Harbour Levy could be characterised as a tax.
Synergies notes that the annual reports of both the MSB and subsequently the NPC
identify that revenue from this charge was hypothecated to fund the project and
ceased with project completion.431
o Notwithstanding its view that Castalia’s treatment of the revenue from the Special
Harbour Levy as ordinary revenue under modern accounting standards is clearly
inconsistent with its stated purpose, Synergies is of the view that Castalia’s additional
analysis of past losses does not address the problems it previously identified.
Notably, it is highly aggregated with other ports and activities and is only a partial
analysis of what would be needed to assess economic returns.432
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Historical returns on NPC
o Synergies raises concerns with the analysis and assumptions used by Castalia. By
way of example, Synergies notes that Castalia’s analysis assumes operating costs for
the declared service of $30.9 million in 2014, despite the Draft Determination
accepting PNO’s forecast figures of $23.5 million in 2018. Synergies considers that
this indicates assumptions used by Castalia are unlikely to be valid, and that a robust
assessment would likely find that past economic returns were materially higher than
have been calculated by Castalia. 433

Mutual exchange of value
Glencore defines ‘user funded’ or ‘user contributed’ assets as:
[A]n asset (or group of assets) that has been gifted or transferred by a customer or user
of the facility to the owner as part of the consideration for the provision of the service.
Alternatively, customers may contribute capital to fund the development or augmentation
of the facility. These funds are typically paid up-front as the funds are needed to build,
construct or upgrade the asset and are often referred to as capital contributions.434
Applying this definition, Glencore considers that the historical and factual evidence supports
a finding that non-State entities have made significant contributions to the costs of
developing the Port of Newcastle, and this should be reflected in the opening asset base.435
That is, put simply ‘…where users funded the assets, PNO should not be able to set user
charges that include the cost of developing those assets’.436
Glencore does not agree with PNO’s approach, and submits that PNO’s arguments about
‘mutual benefit’ do not provide any justification for failing to recognise the contribution that
users have made to the cost of these projects.437
In response to the Draft Determination, and specifically PNO’s submission on this issue,
Glencore submits that ‘PNO’s claims are no more than a restatement of positions expressed
in PNO’s previous submissions’.438 Glencore refers to submission by PWCS in August 2018
to the NCC (in relation to the NCC’s consultation on PNO’s application for revocation of
declaration) as evidence that the industry does not share PNO’s views as to them having
received any ‘exchange of value’.439
Identification of contributor and beneficiary
Glencore submits the issue of identifying assets subject to user contributions is not
uncommon:
[T]he extent of clarity about what assets were contributed by users, and whether they
continue to be in use, is often considered by regulators. This is a particular issue for older
433

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Service, Responsive Report’ (Report, Synergies
Economic Consulting Pty Ltd, 3 September 2018), p. 58.

434

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018) p. 29.

435

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 80.

436

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service Responsive Report’ (Report,
Synergies Economic Consulting Pty Ltd, 12 June 2018), p. 30.

437

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service Responsive Report’ (Report,
Synergies Economic Consulting Pty Ltd, 12 June 2018), p. 37.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Service, Responsive Report’ (Report, Synergies
Economic Consulting Pty Ltd, 3 September 2018), p. 59.

439

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Service, Responsive Report’ (Report, Synergies
Economic Consulting Pty Ltd, 3 September 2018), p. 59.
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contributions, where there may be limited information now available to identify the
assets.440
They also note that where regulators have been unable to reasonably identify a remaining
value for contributed assets, there have been instances of these assets being included in the
asset base notwithstanding the regulator’s preference to exclude them.441
Glencore submits that it is uncontroversial that the users have funded or largely funded
major dredging campaigns at the Port.442 Glencore submits that there are no difficulties in
identifying the assets subject to user contributions at the Port as demonstrated by its
research and analysis in relation to the various capital dredging projects outlined in Table
22.443
Furthermore, Glencore submits:
PNO’s attempt to link price discounts to the contributions made by individual coal
producers is inconsistent with the commercial frameworks under which these
contributions were made. Further, Synergies considers that PNO’s current
commercial frameworks do not provide any practical means of effectively
implementing such a discount for a specific coal producer. Finally, we consider that
the implication of PNO’s approach is that if it cannot be established with a sufficient
level of certainty that a current user was a direct contributor to the channel
development, then the benefit of the contribution would be expropriated and revert to
PNO.444
Notwithstanding its views on the appropriateness of PNO’s submissions to make individual
price adjustments based on individual contributions, Glencore also provides evidence of
links between its mining interests in the Hunter Valley and the original contributors to the
dredging works undertaken at the Port.445 While acknowledging that its analysis is high level,
Glencore submits that a brief assessment of the production history of Glencore-owned mines
since 1980 (the mid-point of the period in which the special levy was applied for the Harbour
Deepening Project) demonstrate:
…that Glencore’s acquisition of assets included the right to secure the benefit of
contributions those predecessors made, as such value would have been included in
the acquisition cost of the relevant mining assets.446
In response to the Draft Determination, and specifically PNO’s submission on this issue,
Glencore submits that no new information has been presented by PNO. Glenore’s consultant
Synergies states:447

440

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 69.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), pp. 70-71.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service Responsive Report’ (Report,
Synergies Economic Consulting Pty Ltd, 12 June 2018), p.30.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 78.
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Synergies Economic Consulting, Port of Newcastle Charges for Declared Channel Services – Supplementary Report to
Address New Issues Raised by PNO, 22 June 2018, p. 17.
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Synergies Economic Consulting 'Port of Newcastle Charges for Declared Channel Services Supplementary Report to
address New Issues Raised by PNO' (Report, Synergies Economic Consulting Pty Ltd, 22 June 2018) pp. 22-24.
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Synergies Economic Consulting 'Port of Newcastle Charges for Declared Channel Services Supplementary Report to
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Service, Responsive Report’ (Report, Synergies
Economic Consulting Pty Ltd, 3 September 2018), p. 60.
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Synergies has previously shown that attempting to identify individual contributions
and make individual price adjustments for the contributing user is not consistent with
the commercial framework within which the contributions were made, where
contributions were made by terminals and the coal industry in aggregate.
In response to PNO’s argument that PWCS and NCIG may have a stronger claim to gain a
benefit, Glencore submits that the argument is ‘somewhat disingenuous, given the nature of
the commercial frameworks between the various parties at the Port of Newcastle’. 448
Synergies notes:449
The Commercial relationship between PNO and PWCS and NCIG is limited to a land
rental arrangement, and does not include the ongoing provision of, or payment for,
channel services. Further, we are unaware of any proposal by PNO to provide such
a price benefit to the terminals.
Glencore submits that ‘PNO’s approach to match the benefit with the funder is excessively
complicated and likely to lead to little, if any, recognition of user funding in practice’.450

Regulatory precedent and assessment of adjustment
PNO
Regulatory precedent concerning user funded assets
PNO refers to a number of regulatory decisions to identify key considerations in determining
whether adjustments should be made to the opening asset base as a result of user
contributions.451 PNO submits relevant precedents are:


QCA, Final Decision on QR’s Draft Access Undertaking (2000) (West Morton Rail
Network)



QCA Final Report, Burdekin Haughton Water Supply Scheme: Assessment of Certain
Pricing Matters relating to the Burdekin River Irrigation Area (April 2003)



QCA Final Report, Gladstone Area Water Board, Investigation of Pricing Practices
(September 2002)



QCA Final Decision Dalrymple Bay Coal Terminal Draft Access Undertaking (April 2005)



ACCC Final Approval Roma to Brisbane Pipeline Access Arrangement (March 2007)



IPART Final Decision Access Arrangement for AGL Gas Networks Limited Natural Gas
System in NSW (July 2000).

PNO submits that to the extent any applicable principles emerge from previous regulatory
decisions, the relevant principles are:452
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Service, Responsive Report’ (Report, Synergies
Economic Consulting Pty Ltd, 3 September 2018), p. 60.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Service, Responsive Report’ (Report, Synergies
Economic Consulting Pty Ltd, 3 September 2018), p. 60.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Service, Responsive Report’ (Report, Synergies
Economic Consulting Pty Ltd, 3 September 2018), p. 61.
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Port of Newcastle Operations, Submission to the ACCC (Pricing Model), Access dispute notified by Glencore (Direction
6(i) of 27 March 2018), 28 May 2018, p. 27; Port of Newcastle Operations, Submission to the ACCC (Terms of Access),
Access dispute notified by Glencore (Directions 7 and 8 of 27 March 2018 varied on 30 May 2018), 12 June 2018, p. 14
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Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of 27
March 2018 varied on 30 May 2018), 12 June 2018, p.14-15.
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Capital contributions are capital payments made towards the capital cost of
an asset by a third party with the intention of reducing the capital outlay by
the owner of the asset and with the expectation that the payment will be
recognised for pricing purposes. A capital payment is not a “capital
contribution” for these purposes where it is made for some other purpose or
benefit.



There are two broad options for determining whether past capital
contributions by others (once it is established that such contributions have in
fact been made having regard to the definition above) should be taken into
account when determining prices:
o

recognise prior capital contributions on the basis that those who
contributed should not be required to pay for those assets again in the
form of charges that include a commercial return on assets that have
been directly provided, and to ensure such investment is not deterred
by failing to recognise such contributions; or

o

accept that prior capital contributions represent past and irreversible
cash flows and that “bygones should be bygones”.



In order to determine whether prior capital contributions by others should be
recognised in setting prices, regard must be had to the particular
circumstances surrounding the capital contribution, and in particular the
expectations of the relevant parties at the time the capital contributions were
made



Capital payments should only be regarded as capital contributions and
reflected in prices if it was the intention and expectation of the relevant
parties at the time that the payment would be recognised for pricing
purposes. Capital contributions should only be recognised where supported
by a contractual obligation to recognise the contribution, or where a
contributor can demonstrate through documentary evidence that recognition
is justified, such that there is evidence that the contribution was made with
the express intent of obtaining future price benefits, unless there is evidence
that the relevant contribution:
o

was a pre-payment for services;

o

has been returned to the contributor through past price reductions that
have compensated the contributor for that contribution (determined by
whether past price reductions have exceeded the return on capital); or

o

applies to assets that have since been consumed and replaced.



Where formal agreements setting out the amount of capital contributions,
their nature and/or purpose are not available, or there is a lack of clarity
regarding these arrangements, the parties’ intentions and expectations may
in appropriate circumstances be able to be inferred having regard to matters
such as the nature of pricing arrangements, management arrangements, the
financial accounts of the contributor, and other contemporaneous facts.



If contributed assets are to be taken into account in setting prices, it is
necessary to identify the person who made the contribution and the net value
of the contribution.
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Overall, PNO submits that ‘payments or other claimed contributions by third parties should
only be recognised as ‘capital contributions’ where there is evidence that the payments were
made with the intention of obtaining future price benefits’.453 PNO observes:
…the regulatory precedents do not support the exclusion of assets integral to the
provision of the declared service from the opening asset base on account of user
contributions. In cases where regulators made adjustments to the opening asset base to
reflect contributions from persons other that the provider, such adjustments were made
on the basis of clear contractual arrangements between users and the infrastructure
service provider, which conferred on the users specific rights to the investments to which
they contributed.454
Given the absence of any clear contractual arrangements between the State and non-State
entities in connection with the various capital dredging projects undertaken at the Port, PNO
concludes that regulatory precedents supports its view that there should be no adjustments
to the opening asset base.455
In response to the Draft Determination, PNO reiterates its view that an adjustment is
inconsistent with regulatory practice in relation to the treatment of user contributions,
including because there needs to be ‘consideration of all historical financial flows, including
both user contributions and under-recoveries, not just a partial analysis of one aspect of
those flows’.456
PNO submits that, in circumstances where there is no formal agreement ‘which outlines the
manner in which payment is to be treated, a judgment should be made on all the available
evidence about the intention and expectation of the parties at the time the claimed capital
contribution was made’.457 PNO cites the QCA’s assessment of the Burdekin Haughton
Water Supply Scheme as an example of this.
Assessment of adjustment
PNO submits that if, notwithstanding any of PNO’s arguments above, the Commission
accepts that the RAB should be adjusted to take into account the value of any or all of the
claimed user contributions, then it is the net value of such contributions that must be taken
into account.458 That is, taking into account the value of the State’s contribution as well as
the value of consideration received by and various benefits provided to the claimed
contributors through that project, and then deducting this amount from the RAB. 459
PNO submits estimates of the net value of user contributions as set out in Table 23 below
(based on PNO’s cost estimates submitted for the purposes of this arbitration).460
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Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of 27
March 2018 varied on 30 May 2018), 12 June 2018, p. 24.
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Port of Newcastle Operations, Submission to the ACCC (Pricing Model), Access dispute notified by Glencore (Direction
6(i) of 27 March 2018), 28 May 2018, p. 30.
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Port of Newcastle Operations, Submission to the ACCC (Pricing Model), Access dispute notified by Glencore (Direction
6(i) of 27 March 2018), 28 May 2018, p. 30.
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Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions of 20 July 2018
varied on 27 July 2018), 17 August 2018, pp. 31-32.
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Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions of 20 July 2018
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Table 23: Net value of user contributions as submitted by PNO ($2014) 461
Project

DORC value
($million)

Value of State
contribution
($million)462

Value of
contribution
by others
($million)

Value of
consideration
or other
benefit
($million)

Value of
contribution
net of other
benefit
($million)

Major
Harbour
Deepening

510

138

373

-

373

1968 Swing
basin

16

2

14

-

14

Dyke 4&5
berths

25

3

22

-

22

Kooragang 4
berth &
adjacent
channel

76

15

61

34

27

Kooragang 5
berth &
adjacent
channel

53

0.4

52

24

28

Kooragang 6
berth &
adjacent
channel

91

0.8

90

32

58

Kooragang 7
berth &
adjacent
channel

54

4.4

50

15

34

Kooragang 8,
9 & 10 berths
& adjacent
channel

201

18

182

88

94

In response to the Draft Determination, PNO submits that the Commission’s approach to
adjust the ORC/DORC values is incorrect because it ‘confuses and collapses’ the following
three distinct steps:


the DORC valuation, which should be undertaken without any reference to historical
matters as DORC is a purely forward-looking, hypothetical exercise



determination of the opening asset base for the BBM, at which point historical
considerations may be relevant but should involve a full examination of the history of
financial flows

461

Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of 27
March 2018 varied on 30 May 2018), 12 June 2018, p. 28.

462

Including pre-construction costs such as planning approvals, project management, procurement and other benefits, as set
out in detail in PNO’s 28 May 2018 submission and AECOM reports.
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determination of what various users or classes of users should pay to enable the service
provider to recover its MAR, which involves giving consideration to which users are
entitled to the benefit.463

PNO also submits that there are some calculation errors in the Draft Determination:


there is no suggestion that the Commission has accepted evidence of a user contribution
in relation to the Swing Basin Works undertaken in 1968, yet the adjustment includes this
amount



the calculation does not take into account project costs borne by the State (such as preconstruction costs).464

Glencore
Regulatory precedent concerning user funded assets
Glencore also refers to a number of regulatory decisions to support its view:
… a range of regulatory decisions that have involved an assessment of user capital
contributions for the purpose of establishing the asset base to be applied at the price
control start date.465
Glencore states that it considered regulatory precedents that excluded as well as included
user contributed assets ‘…to identify whether there is a consistent framework within which
regulators have assessed each case.’466
In addition to a number of those referred to by PNO, Glencore examined numerous other
regulatory decisions (the Commission notes references to at least 13 regulatory decisions).
Glencore submits that following this extensive examination of regulatory precedent: 467
[i]n assessing the circumstances relating to the appropriate treatment of user capital
contributions, in many cases, regulators have made decisions that have the effect of
removing the value of contributed assets in the regulatory asset base.468
Glencore submits that there are four key factors regulators have considered in determining
whether or not contributed assets should be included in an infrastructure owner’s opening
asset base:


pricing expectations of parties



past profitability (discussed earlier)



identification of the assets subject to user contributions (discussed earlier)



Government policy issues.469

463

Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions of 20 July 2018
varied on 27 July 2018), 17 August 2018, pp. 30-31.
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Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions of 20 July 2018
varied on 27 July 2018), 17 August 2018, pp. 33-34.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 65.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018) p. 66.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018) Appendix C, pp. 132-136.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 65.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 65-79.

Final Determination: Statement of Reasons

127

The application of these factors not already discussed earlier is considered in further detail
below.
Pricing expectations of parties
Glencore submits:
Regulators typically take the view that:


an access provider should only expect to be paid once for the provision of an assets
(sic); and



if users are contributing to the cost of an asset, they are only likely to do so if they
expect that they will receive a pricing benefit as the result of that contribution. 470

Glencore submits that in instances where there is a commercial arrangement between the
asset owner and user of a service:
regulators have been inclined to assume that the contract sets out the entirety of the
arrangements relating to the contribution, including the extent to which ongoing prices
are lower than they otherwise would be as a consequence of the contribution.471
However, where there is no commercial agreement, and services are provided by the asset
owner under a schedule of standard terms and conditions:
regulators are more likely to infer that a capital contribution is intended to reflect a
contribution to capital costs in excess of those reflected in the standard charge. In other
words, the capital contribution is required so that the user can then access the service at
the standard charge.472
Glencore submits that having regard to pricing expectations of parties at the Port of
Newcastle, user contributions should be excluded from the asset base based on the
absence of contracts between the port and port users, and past pricing practices. 473 It makes
the following points in support of its view:


PNO (and its predecessors) rely on its statutory powers to impose a schedule of
standard terms and conditions on users. That is, there has never been a need for
contracts to be in place to establish an obligation on port users to pay the relevant
charges to PNO. It follows that individual contracts setting out the parties’ expectations,
including the extent to which user contributions would be recognised in the pricing, have
never been established.474



Historically, the pricing practices at the Port of Newcastle have reflected a framework
where charges set out in the pricing schedules (such as Wharfage and the Navigation
Service Charge) are designed to ‘recover a base level of common user port
infrastructure, together with all ongoing costs associated with providing the channel
service’.475

470

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 66.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 66.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 67.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 75.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 74.
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Incremental capital costs of new developments at the Port of Newcastle have often
required direct funding by users of the port.476 But this direct funding of new capital
projects meant that users were able to access the Port of Newcastle at the scheduled
charges without significant adjustments.477

Government policy issues
Glencore also notes a 2001 decision by the QCA to include user contributions in
Queensland Rail’s (QR) initial RAB, and explains the context behind this decision:
[T]he Queensland Government had historically adopted a system of incorporating ‘de
facto’ royalties in the rail haulage arrangements for coal mines… In this context, the
extent to which upfront payments made under these agreements reflected capital
contributions made with the expectation of lower ongoing prices or upfront ‘de facto’
royalties was unascertainable.478
Glencore submits that the Government policy issues around the user contributions at the
Port of Newcastle are not part of a complex transaction that would have made it difficult to
ascertain the intention of the parties’ at the time.479 They consider that there is a high degree
of clarity around the parties intended purpose for the contributions.480
Assessment of adjustment
Glencore submits that the Commission should make deductions to the assessed DORC
value of the assets based on the percentage of user funding. Glencore submits that users
contributed 52.8 per cent and 61.3 per cent of construction costs for the channel and berth
boxes, and riverwalls and revetments respectively.481 It follows that approximately 42.8 per
cent or $563.5 million of overall construction costs (based on Glencore’s construction cost
estimates submitted for the purposes of this arbitration) were contributed by users. This
information is summarised in Table 24 below.

Table 24: Glencore’s estimates of user funded contributions ($2016) 482
Asset category

Total construction
cost ($2016)
($million)

User funded
construction costs
($2016) ($million)

User funding
(%)

87.0

n/a

n/a

884.0

466.7

52.8

7.6

n/a

n/a

Pre-construction costs
Channels and berth boxes
Navigation aids
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Breakwaters
Riverwalls and revetments

96.5

n/a

n/a

158.6

97.2

61.3

55.3

n/a

n/a

0.0

n/a

n/a

27.6

n/a

n/a

1316.5

563.5

42.8%

Wharves and jetties
Buildings
Plant and equipment
Total

Noting PNO’s submissions to the Draft Determination, Glencore submits the following
additional comments in response to PNO’s arguments about the alleged ‘unorthodox
approach’ taken by the Commission in making the adjustment.
Glencore’s consultant Synergies considers:483
PNO’s claims [that the Commission’s assessment of user contributions is
inconsistent with the parties agreed use of the BBM and DORC methodology] to be
nugatory as it is an issue of semantics rather than substance. To infer that the ACCC
has not considered each of the issues that PNO identifies is clearly incorrect. The
ACCC has clearly considered each of the issues that PNO raises.
Synergies also responds to PNO’s claims that there are calculation errors in the Draft
Determination:484
Synergies does not agree with PNO’s contention that these issues reflect ‘errors’ in
the DORC valuation adopted in the Draft Determination…
… in allocating pre-construction costs across the asset base, in its inputs to the Joint
Pricing Model, PNO had proposed this be done based on each asset’s depreciated
construction cost. We had accepted this approach and used the same methodology
to allocate pre-construction costs…

Commission view
The Commission is of the view that user funded capital contributions should be recognised
and deducted from the DORC value that is used to establish PNO’s initial RAB and to
calculate prices to ensure that PNO is able to reasonably recover its efficient costs. PNO’s
efficient costs for the provision of the Service do not include capital costs that have been
funded by users. Additionally, including user contributions in PNO’s initial RAB would result
in users paying for the same assets twice: once through their initial investment and again
through PNO’s charges.
The Commission does not accept PNO’s submission that these issues need to be dealt with
in three distinct steps. In the same way that the Commission has had regard to PNO and
Glencore’s arguments about why assets PNO neither owns nor leases should or should not
be included in the DORC value, the Commission in this chapter has had regard to all of the
matters raised by PNO and Glencore as to whether any adjustment should be made for user

483

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Service, Responsive Report’ (Report, Synergies
Economic Consulting Pty Ltd, 3 September 2018), p. 49.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Service, Responsive Report’ (Report, Synergies
Economic Consulting Pty Ltd, 3 September 2018), pp. 61-62.
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contributions. The Commission has therefore maintained the approach taken in the Draft
Determination to make the adjustment to the ORC/DORC value.
With this in mind, the Commission has considered the following matters raised in the parties’
submissions to determine the appropriate adjustment to the ORC/DORC value:


Is there evidence of historical user funded contributions to assets?



Are they identifiable in the form of capital assets included in the asset base subject to the
DORC valuation?



Are there mitigating factors to any adjustment being made, such as mutual exchanges of
value and/or historical losses?



Does the identity of the specific user funded contributor matter?



What are the best estimates of user funded contributions?



Assessment of the adjustment.

Evidence of the nature of user funded contributions to assets
The Commission considers that in order for any adjustment for user funded contributions to
be considered, there needs to be information showing a commercial agreement between the
service provider and the contributor of funds. Alternatively, there needs to be sufficient
information demonstrating the nature of user funded works undertaken, including any
identifiable value of the user funded capital contributions. It is the latter that has
predominantly been presented to the Commission as evidence of the nature of user funded
contributions in the course of this arbitration.
The Commission notes that, although PNO does not recognise user funded contributions in
principle,485 PNO does acknowledge direct user payments for historical dredging works at
the Port (such as PWCS paying for undertaking dredging work)486. Table 25 below
summarises the position of the parties in this regard.

Table 25: Summary of the parties’ positions with respect to historical capital
dredging works at the Port of Newcastle
Year(s)

Commissioned
by

1859–1966

State

1968

State and nonState (BHP)

Swing
Basin in
South Arm

1971–76

Glencore submission

PNO submission

Parties agree no adjustment for user funding applies
1.4 million cubic metres of
material dredged by non-State
should be deducted as 100%
user funded

State

475,859 cubic metres of
material dredged by BHP.
Unclear how Glencore has
arrived at its 100% user funded
amount and there are
mitigating factors against any
adjustment

Parties agree no adjustment for user funding applies

485

Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of 27
March 2018 varied on 30 May 2018), 12 June 2018, p. 14.

486

Port of Newcastle Operations, Submission to the ACCC (Pricing Model), Access dispute notified by Glencore (Direction
6(i) of 27 March 2018), 28 May 2018, pp. 20-27.
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Year(s)

Commissioned
by

Glencore submission

PNO submission

1977–83

State with industry
levy

12 million cubic metres of
material dredged. Industry levy
funded $86.3 million or 82.7%
and should be deducted as user
funded

10.3 million cubic metres of
material dredged. Industry levy
funded $81.5 million but is
irrelevant as simply a source of
income and there are
mitigating factors against any
adjustment

Non-State
(PWCS)

500,000 cubic metres of material
dredged by non-State should be
deducted as 100% user funded

500,000 cubic metres of
material dredged by non-State.
However, there are mitigating
factors against any adjustment

Major
Harbour
Deepening

1980
Dyke 4
and 5
berths
1981

State

1981–2010

Non-State
(PWCS)

6 million cubic metres of material
dredged by non-State should be
deducted as 100% user funded

6.4 million cubic metres of
material dredged by non-State.
However, there are mitigating
factors against any adjustment

Non-State (NCIG)

6 million cubic metres of material
dredged by non-State should be
deducted as 100% user funded

4.6 million cubic metres of
material dredged by non-State.
However, there are mitigating
factors against any adjustment

Kooragang
4, 5, 6, 7
berth and
adjacent
channel
2007–10
Kooragang
8, 9 10
berth and
adjacent
channel

Parties agree no adjustment for user funding applies

The Commission is of the view that Glencore has provided information showing that there
were two major tranches of user funded works including reasonable estimates of their
construction values: the Harbour Deepening Project (1977-83) and the South Arm channel
and berth pocket dredging (primarily 1989-2010) that included development works of land
reclamation, wharf construction and terminal development.487 Glencore has also provided
information showing other relatively minor user funded. While PNO acknowledges these,
PNO disagrees on the amount and appropriateness of any adjustment.
With respect to the differences in volume estimates, the Commission notes from
chapter 5.2.1 that both parties have relied on the same input data for their modelling of
dredged material and have arrived at similar estimates for the entire volumes dredged.
However, because the parties have used different boundaries for particular areas of the
channel, there are difficulties in making comparisons between their estimates beyond total
volumes dredged. However, the Commission also notes that Glencore has relied on other
sources of information to demonstrate the overall reasonableness of its estimate for a
proportional adjustment (discussed later). For example, Glencore has referred to annual
reports by the MSB as identifying user contributed amounts. Glencore has also referred to
the MDA 2013 report relied on by PNO for its shipping channel dredging volumes and
AECOM’s 2014 DORC valuation for PNO, which indicate user contributions in the order of
48 to 55 per cent.
487

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), pp. 52-63; Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared
Channel Service Responsive Report’ (Report, Synergies Economic Consulting Pty Ltd, 12 June 2018), pp. 79-80.
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Identifiable in the form of capital assets included in the asset base subject to
the DORC valuation
The Commission considers that in order for any adjustment to be considered, user funded
contributions must be identified in the form of capital assets included in the asset base that
are the subject of the DORC valuation (i.e. they are PNO’s owned and leased assets). 488
Therefore, the following would be excluded from any assessment of an adjustment for user
funded contributions:


if the user funded works relate to activities that were expensed and consumed in their
entirety in the same period (i.e. expense funding rather than capital funding), and/or



if the user funded works relate to capital assets whose economic benefits are exhausted
before the commencement of the regulatory period (i.e. if the standard asset life has
expired).

The Commission accepts Glencore’s submission that user funded or combined user and
State funded contributions to assets have increased port capacity. The Commission notes
that the user funded projects identified by Glencore are not expense funding in nature and
have remaining asset lives. Notably, the port assets Glencore claims are subject to user
funded contributions are perpetual assets (channel and berth boxes, riverwalls and
revetments), and so continue to provide value to users in perpetuity.
The Commission disagrees with one of the principles identified by PNO that ‘bygones should
be bygones’ in relation to the history of the construction of the assets.489 The Commission is
of the view that asset costs that have already been funded by users cannot reasonably be
said to form part of the costs to PNO for providing the Service, and users should not bear
those costs again for using the Service.
Therefore, the Commission considers that the DORC value used to establish PNO’s initial
RAB should be adjusted to reflect user funded contributions to assets. This is in the interests
of those who have a right to use the Service (section 44X(1)(c)) and also takes into account
the value to PNO of extensions where the cost has been borne by users (section 44X(1)(e)).
However, the size of the adjustment is also informed by consideration of the other issues
raised by PNO and Glencore in relation to any mitigating factors and also estimation
approaches. These are discussed below.

Mutual exchange of value
PNO argues that the user funded projects involved a mutual exchange of value such that
they cannot be reasonably defined as ‘contributions’. For example, PNO argues that in the
past, the State played a direct or indirect role in the relevant projects that delivered benefits
for both the State and the relevant non-State party or parties. As a result, the State also
made major contributions to each user funded project. PNO also argues that the
arrangements with the Port at the time of the user funded projects resulted in numerous
benefits accruing to users, such as not paying the State for the material dredged from the
State’s landholdings that was subsequently used in their own works.
Glencore argues such State contributions are already considered and taken into account in
its proposed approach to make a proportional adjustment to the ORC/DORC value
(discussed later in more detail). For example, Glencore has accepted that the asset
488

For perpetual assets, if user funding has improved the capacity of perpetual assets and/or if the economic benefits of userfunded capital expenditure to maintain the asset are not yet extinguished, the user-funded capital is identified as
continuing to produce economic benefits.
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Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of 27
March 2018 varied on 30 May 2018), 12 June 2018, p. 15.

Final Determination: Statement of Reasons

133

construction cost should include PNO’s estimated cost of $85 million for preliminary activities
in the DORC value (see chapter 5.2 in relation to construction costs). This includes the cost
of environmental approvals and planning, estimated on the basis that the planning approvals
would encompass the whole of port development. In its response to PNO’s claim that users
benefited as a result of avoiding any charge for dredging material mined from the State’s
landholdings, Glencore argues that they were not aware of any need to pay the State
compensation for materials dredged that were then used in the port construction.
The Commission considers that any costs incurred by the State in planning, facilitating and
accommodating user funded capital would be captured in the ‘pre-adjusted’ DORC value.
This is because both users and the service provider would incur the same overhead costs in
the construction of assets they have funded, and such overhead costs are included in the
DORC value. The information presented in the course of this arbitration does not indicate
that the Port incurred overhead costs in facilitating user projects that were in addition to its
own project overhead costs.
Accordingly, when a proportional adjustment is made to the DORC value for user
contributions (this approach is discussed later), the State’s share of these project overheads
is automatically included in proportion of the DORC value attributed to PNO. Therefore, the
Commission considers that Glencore’s proposed approach for a proportional adjustment
provides an appropriate estimate of any capitalised costs incurred by the State in facilitating
the user funded projects. This is in the legitimate business interests of PNO and its
investment in the facility (section 44Z(1)(a)) as it ensures that the DORC value attributed to
PNO also reflects these costs, and so entitles PNO the opportunity to recover all costs
attributed to the service provider.
In relation to PNO’s argument about benefits accruing to users as a result of not having to
pay the State for dredged material, the Commission does not accept, on the material
provided, that there is a direct connection with the user funded amounts. The Commission
has not been presented with information regarding the State’s intention to recover any costs
relating to the use of the dredged material. The Commission also notes that PNO and its
predecessors will have benefited from the use of the dredged material for land reclamation
through being able to earn land rental income. Further, the Commission notes that PNO
invokes AASB 1004 to define ‘contributions’ and introduces accounting treatments to the
user contributions. The Commission considers that accounting rules, terminology and
treatments are not relevant to an assessment of the economic treatment of asset costs and
user funded contributions, as is the case in a DORC valuation.
For the above reasons, the Commission is not persuaded by PNO’s arguments concerning
mutual benefits as a mitigating factor to any adjustment being made for user contributions.

Past profits/losses
PNO argues that historical user funded contributions that are excluded from the DORC value
should be balanced against the Port’s past economic losses, and when balanced against
such losses no adjustment is required. PNO also claims that if the Commission accepts that
Glencore’s claimed contributions should be taken into account, the value of the contributions
have already been returned in the form of past low prices and no further adjustments are
justified. However, Glencore argues that historical net revenues earned by the Port are of no
relevance in a fundamentally forward-looking DORC valuation, and that regulators have not
typically linked considerations of past profitability to a decision on whether or not user funded
assets should be included or excluded from the opening asset base of the service provider.
The Commission acknowledges that PNO has presented information showing that there
have been historical losses. However, on the basis of the material provided, the Commission
does not accept that there is a direct connection between past losses of the port operators
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and owners with the user funded amounts. In particular, the Commission has not been
presented with evidence that the State intended to recover any past losses through future
prices. The Commission does not consider it appropriate in the context of this arbitration to
form a judgment in relation to the past decisions of the port operators and owners, including
about their pricing policy. Indeed, governments have many competing objectives, which may
mean that profit maximisation or cost recovery are not always the priority.
Contrast this with user contributions, where there is a clear case that users would expect a
future pricing benefit in instances where they have contributed to the cost of the asset, and
would most certainly not expect to pay for the same assets twice. This would not be in the
interests of promoting the economically efficient operation of, use of and investment in the
Service (sections 44X(1)(aa) and 44X(1)(g)).
For the above reasons, the Commission is not persuaded by PNO’s arguments concerning
past losses being a mitigating factor to any adjustment being made.

Identification of contributor and beneficiary
PNO argues that it is only Glencore’s contributions that are relevant for the consideration of
any adjustment to the DORC to determine the prices charged to Glencore. The Commission
considers that this is an incorrect approach. The existence per se of user funded assets in
the DORC valuation, not the source of the user funding, informs the adjustment. PNO’s initial
RAB needs to reflect its efficient costs for providing the Service. For the reasons already
discussed, this necessarily excludes any capital costs funded by users, regardless of the
identity of the contributor and the amount of their contribution.
Further, as discussed in chapter 6.5, the smallest service increment at the Port includes both
coal and non-coal access, meaning the entire declared service. Therefore, all user funded
amounts should be excluded from the DORC value since they provide a future stream of
economic benefits for the Service.

Best estimates of proportion of user funded contributions
The Commission considers that, where user funded assets cannot be separately identified
from PNO’s assets in the DORC value, an adjustment by the proportion of the costs
attributed to user funding is appropriate.
Glencore proposes to account for user funded contributions through a proportional
adjustment to the ORC/DORC value. PNO argues that if the Commission considers that user
funded capital contributions should be deducted, the correct approach is undertaken by
‘calculating the DORC without that project and then subtracting that from the full DORC with
that project to identify the incremental value of the relevant project’.490 PNO submits that the
incremental cost approach to estimating user funded assets should be net of any benefit of
user funded assets obtained as a result of their arrangements with the Port, such as lower
input costs.
The Commission considers that historical records of user and State contributions to dredging
projects may allow for separable estimates of their respective direct replacement costs. Such
estimates are necessary for the incremental cost estimates of user funded assets. However,
as noted in chapter 4.3, DORC involves modern engineering equivalent assets and includes
adjustments for the present value of expenditure savings, which means there are common
adjustments to both user and State contributions. Because many adjustments are common
or shared, accurate estimates of the DORC ‘with and without’ user contributions are unlikely.
490

Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of 27
March 2018 varied on 30 May 2018), 12 June 2018, p. 27.

Final Determination: Statement of Reasons

135

On this basis, PNO’s proposed incremental cost based approach is difficult to apply in
practice.
The Commission therefore considers that an estimate of the proportion of the DORC value
attributed to user funding is an appropriate approach since it includes both user funded
direct replacement costs plus a share of the large common adjustments to these costs as a
result of the DORC valuation. Further, the Commission notes that the common/shared
adjustments to direct replacement costs are undertaken at the ORC stage rather than the
DORC stage of valuation. Notably, on the evidence presented, there is no basis to assume
that user and State funded contributions should be assigned different depreciation rates,
which would require and inform adjustments at the DORC stage rather than ORC stage of
valuation.
For completeness, and noting PNO’s concerns about the timing of any adjustment being
made, the Commission notes that the assets subject to the adjustment have been assigned
a perpetual life and, therefore, there is no difference in making the adjustment at the ORC
stage versus the DORC stage (or indeed the RAB) in the current circumstances. However,
for the reasons already identified, the Commission considers the appropriate methodology is
an adjustment to the ORC/DORC value.

Assessment of adjustment
The Commission’s view is that Glencore has provided sufficient information and justification
for its estimate of the proportional downward adjustment of ORC values to account for user
funded contributions to assets. This corresponds to a downward adjustment to the ORC
estimate of:


channel and berth boxes by 52.8 per cent; and



riverwalls and revetments by 61.3 per cent.

The user funded contributions deductions calculated by the Commission for the purposes of
this arbitration is $912 million, which results in an adjusted ORC estimate of $1.26 billion.
The Commission considers that deducting user funded capital contributions from the DORC
value used to establish PNO’s initial RAB is in the interests of those who have a right to use
the Service (section 44X(1)(c)) because it will ensure that users do not pay for the same
assets twice: once through their initial investment and again through PNO’s charges. This in
turn promotes the economically efficient operation of, use of and investment in the Service
(sections 44X(1)(aa) and (g)) and also takes into account the value to PNO of extensions
where the cost has already been borne by users (section 44X(1)(e)). At the same time, the
DORC value net of user contributions ensures that PNO is able to earn sufficient revenue to
recover its efficient costs (sections 44X(1)(h) and 44ZZCA(a)(i)), which is in the legitimate
business interests of PNO and its investment in the facility (section 44X(1)(a)).
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Table 26: Adjusted Optimised Replacement Cost calculation ($million)
Replacement
cost ($2018)
Pre-construction
costs (precon)
Channel assets

Allocated
precon and
IDC ($2018)

User
contribution adjustment
%

($2018)

Adjusted
ORC ($2018)

90.2
1101.9

1479.3

52.5%

(776.6)

702.7

7.2

9.7

0.0

0.0

9.7

Reclaimed land

153.8

206.5

0.0

0.0

206.5

Breakwaters

102.7

137.9

0.0

0.0

137.9

Riverwalls and
revetments

164.4

220.7

61.3%

(135.3)

85.4

Revetments
under wharves

57.3

76.9

0.0

0.0

76.9

Wharves and
jetties

0.0

0.0

0.0

0.0

0.0

Buildings

0.0

0.0

0.0

0.0

0.0

Plant and
equipment

28.6

38.5

0.0

0.0

38.5

2169.5

45.7%

(912.0)

1257.6

Navaids

IDC

463.3

Total

2169.5

Asset lives and depreciation
The parties agree on the asset lives and remaining useful life, but only in the circumstance
where the Commission has determined to exclude user-funded assets from PNO’s RAB.
Asset lives and remaining useful life are used to depreciate the replacement costs for the
‘optimised asset’ so as to determine the DORC. Construction costs and IDC, which forms
the basis for determining the replacement costs for the ‘optimised asset’, were discussed in
chapters 5.2 and 5.4 respectively.
As detailed in chapter 0, the Commission has determined to exclude user-funded assets
from PNO’s RAB. Set out below are the parties’ submissions and the Commission’s
determination on asset lives and remaining useful life in light of this, noting the parties’
positions and the Commission’s approach are unchanged from the Draft Determination.

Glencore
Glencore notes that PNO has elected to treat the channel and many related assets
(including breakwaters, riverwalls and revetments) as having perpetual lives. Glencore
submits:
We have largely accepted this approach, adopting PNO’s proposed asset lives in
relation to all assets, except that in the event that the ACCC were to accept that any
of the user funded assets (as discussed in section 3) should be included in the
opening asset value, given their dependence on the Hunter Valley coal sector, we
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consider that these assets should be depreciated on a straight line basis from their
construction date over the expected economic life of the Hunter Valley coal sector.491
The Commission notes that Glencore has made submissions on the consideration of
physical lives versus economic lives of assets and the assessment of depreciation in the
event that user-funded assets are included in PNO’s RAB. However, the Commission has
not outlined the detail of these submissions given that the Commission has determined not
to include user-funded assets in the PNO’s RAB, as discussed in chapter 0.
Glencore also submits that, where assets have been treated as having perpetual lives, it
should not be subsequently open to PNO to seek to depreciate the assets on the basis that
they have reconsidered the issue and believe that they have finite lives.492 The Commission
has determined not to allow PNO to re-classify assets from perpetual to depreciating, as
discussed in chapter 7.6.

PNO
PNO has assessed the physical condition and service capabilities and potential of the asset
being valued as at its valuation date (i.e. 31 December 2014). PNO submits that, for assets
such as the channel, in physical terms it is a perpetual asset.

Table 27: PNO’s weighted average and residual lives at 31 December 2014493
Asset class

Weighted
average useful
life

Channel and berth boxes
Navaids

Weighted
average residual
life

Perpetual
36 years

18 years

Land (non-reclaimed)

Perpetual

Land (reclaimed)

Perpetual

Breakwaters

Perpetual

Riverwalls and revetments

Perpetual

Revetments under wharves

27 years

12 years

Wharves and jetties

27 years

12 years

Buildings

40 years

36 years

Plant and equipment

49 years

10 years

PNO notes that:494
The issues in dispute between the parties in relation to depreciation only arise if the
ACCC (contrary to PNO’s primary submission) considers that the claimed capital
contributions should be recognised in the DORC or the RAB. The parties are
otherwise in agreement about depreciation issues in the DORC. [Glencore] has also
raised one additional issue relating to ongoing depreciation.
491

492

493

494

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service Responsive Report’ (Report,
Synergies Economic Consulting Pty Ltd, 12 June 2018), p. 52.
Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 93
Castalia Strategic Advisors and Synergies Economic Consulting on behalf of Glencore and the Port of Newcastle
Operations, Joint submission to the ACCC, Access dispute notified by Glencore (Direction 4 of 27 March 2018), 7 May
2018.
Port of Newcastle Operations Pty Ltd, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of
27 March 2018 varied on 30 May 2018), 12 June 2018, p. 29.
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With regards to ongoing depreciation, PNO submits that:495
… ongoing depreciation of any asset for the purposes of establishing the MAR in
future periods is unrelated to the consideration of depreciation—that is physical
deterioration of the service potential of the assets—in the DORC valuation at the
start date of the BBM.
The two concepts are distinct:


Ongoing depreciation is the lesser of the physical or economic life of the assets
as determined by the regulator from time to time as part of the standard
regulatory process.



Depreciation as part of the DORC valuation approach is a measure of the
difference in service potential of the actual asset being valued and an equivalent
new asset.

There is no logical basis to link and conflate the two concepts.
PNO submits that it does not see any issue with respect to being able to revisit the issue of
ongoing depreciation.496 However, the Commission has determined not to allow PNO to
re-classify assets from perpetual to depreciating, as discussed in chapter 7.6.

Commission view
Given the agreement of the parties, the Commission adopts PNO’s asset lives and
remaining useful lives in the calculation of the DORC for the purposes of this arbitration. The
Commission considers that the agreed assets lives contribute to ensuring that the RAB will
be set such that the prices that flow from this will reflect efficient costs (sections 44X(1)(h)
and 44ZZCA(a)(i)), which is in the legitimate business interests of PNO (section 44X(1)(a))
and is also in the interests of those who have rights to use the Service (section 44X(1)(c)).
The Commission notes that PNO’s asset lives were as at its valuation date of 31 December
2014. Given that the Commission has adopted a valuation date of 1 January 2018 for the
purposes of this arbitration, the Commission has adjusted the remaining useful life as per
Table 28 below.
The depreciation amount calculated by the Commission for the purposes of this arbitration is
$93.8 million, which results in an adjusted DORC estimate of $1163.8 million as at the
valuation date of 1 January 2018.

495

496

Port of Newcastle Operations Pty Ltd, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of
27 March 2018 varied on 30 May 2018), 12 June 2018, p. 31.
Port of Newcastle Operations Pty Ltd, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of
27 March 2018 varied on 30 May 2018), 12 June 2018, p. 31
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Table 28: Weighted average useful and residual lives as at 1 January 2018
Asset class

Weighted
average useful
life

Channel and berth boxes
Navaids

Weighted
average residual
life

Perpetual
36 years

14 years

Land (non-reclaimed)

Perpetual

Land (reclaimed)

Perpetual

Breakwaters

Perpetual

Riverwalls and revetments

Perpetual

Revetments under wharves

27 years

8 years

Wharves and jetties

27 years

8 years

Buildings

40 years

32 years

Plant and equipment

49 years

6 years

DORC value summary
PNO submits that its initial RAB at 1 January 2018 should be $2.2 billion, while Glencore
submits an initial RAB of $716 million. As per Table 29 below, the Commission has
determined that an appropriate DORC value to establish PNO’s initial RAB as at 1 January
2018 is $1.16 billion.

Table 29: DORC value summary ($million)
Category

($2018)

Pre-construction costs
Channels and berth boxes

90.2
1101.9

Reclamation bunding materials

153.8

Breakwaters

102.7

Navaids

7.2

Riverwalls and revetments

164.4

Revetments under wharves

57.3

Wharves and jetties (pilots’ jetty)

0.0

Buildings (pilots’ helicopter base)

0.0

Plant and equipment
Total construction costs valued as at 1 January 2018

28.6
1706.2

Add: Interest during construction
Deduct: User contributions

463.3
(912.0)

Deduct: Depreciation
DORC valued as at 1 January 2018
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6.

Building block model

As set out in chapter 4, the parties agree to use the BBM to calculate the MAR that PNO is
able to recover from the Navigation Services Charge and the Wharfage Charge for the
Service, which are subsequently discussed in chapter 7. Figure 8 below represents the main
components of the BBM.

Figure 8: Components of the building block model497

Agreed components
The parties agree on the following components of the BBM:


Demand forecasts (see chapter 6.1)



Operating expenditure forecasts (see chapter 6.2)



Depreciation (see chapter 5.6).

Not agreed components
The parties do not agree on the following components of the BBM


Initial RAB value (see chapter 5)



WACC (see chapter 6.4)



Navigation Services Fee (which is linked to the Navigation Service Charge)
(see chapter 6.3)



Treatment of ‘non-coal’ assets for the calculation of charges for coal vessels
(see chapter 6.5)



Regulatory tax allowance (see chapter 0).

497

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 21.
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PNO and Glencore have each provided submissions and reports prepared by their
consultants (Castalia and Synergies respectively) in support of their positions on these
issues, which are summarised below along with the Commission’s views. The Commission
notes that, where the parties agree on a component of the BBM, the Draft Determination
proposed to adopt the agreed position for the purposes of this arbitration. Neither party
raised concerns in relation to this approach in their responses to the Draft Determination.
Finally, as noted in chapter 4, the parties have agreed to the use of a modified version of the
AER’s PTRM as the BBM for the purposes of this arbitration. The Commission has therefore
updated the model jointly provided by the parties to reflect the Commission’s views
throughout this document so as to determine the initial the Navigation Service Charge and
the Wharfage Charge as at 1 January 2018. These charges are discussed in chapter 7.

Demand forecasts
The parties have agreed on the number of vessels (categorised by coal, non-coal and cruise
vessel types) and the average Gross Registered Tonnage (GRT) of each category of vessel
that is forecast to visit the Port of Newcastle between 2018 and 2022.

As noted in chapter 4.1, demand forecasts are necessary because the MAR is divided by
volume forecasts to calculate charges or unit prices for the service in question.
The Commission adopts the demand forecasts provided by the parties for the purposes of
this arbitration on the basis that they are agreed by the parties. The Commission considers
that the agreed forecast volumes will contribute to ensuring that prices are set so as to

498
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generate expected revenue for the Service that is at least sufficient to meet the efficient
costs (sections 44X(1)(h) and 44ZZCA(a)). This also takes into account the legitimate
business interests of PNO (section 44X(1)(a)).

Operating expenditure
The parties have agreed on the forecast direct and indirect operating expenses for the
Service for the initial five year period (with the exception of the Navigation Services Fee (the
Fee)) (see chapter 6.3 below).499
Glencore submits that, while it has not undertaken a detailed review of the efficiency of
PNO’s direct and indirect operating expenses, it is prepared to accept PNO’s forecasts as
reasonable for the purposes of the arbitration.500
The Commission notes that PNO’s forecast total direct and indirect operating expenses is
for 2018, and between
and
($2018) for the
following four years.501
The Commission adopts PNO’s forecast operating expenses for the purposes of this
arbitration on the basis that these are agreed by the parties. The Commission considers that
the agreed forecast operating expenses will contribute to ensuring that the direct costs
incurred by PNO for providing the Service are covered (section 44X(1)(d)). Further, it
ensures prices are set to generate expected revenue for PNO sufficient to meeting the
efficient costs of providing the Service (sections 44X(1)(h) and 44ZZCA(a)(i)). This also
takes into account the legitimate business interests of PNO (section 44X(1)(a)).

Navigation Services Fee
The parties do not agree on the level of the Fee. The Fee is paid by PNO to the PANSW
pursuant to the Port Service Agreement (PSA), which was executed on 30 May 2014 for the
98 year lease of the Port.502 The level of the Fee is set by the PSA at
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 99.
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501

502

Port of Newcastle Operations, Submission to the ACCC (Pricing Model), Access dispute notified by Glencore (Direction
6(i) of 27 March 2018), 28 May 2018, p. 36.
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The Draft Determination proposed to accept PNO’s position that the operating expenditure
allowance for the Fee should be set at the level contained in the PSA. Neither party raised
any new matters in their response to the Draft Determination. The parties’ submissions, and
the Commission’s view, which reaffirms the approach taken in the Draft Determination, are
set out below.

Glencore
Glencore accepts that the Fee should be included in the BBM as an operating expense, but
is concerned as to whether the Fee reasonably reflects the efficient cost of providing the
service.506 Glencore submits that this is a relevant consideration under section 44X(1)(g).507
Glencore notes that the revenue paid as a result of the Fee has increased since 2014
without any change in the associated services provided by the State. Glencore considers
that this fact is strongly suggestive of the Fee being unrelated to the services provided and
constituting mere indirect revenue raising.508
Glencore submits that, as the amount of the Fee appears to be a commercial amount that
was negotiated between PNO and the Minister as part of the privatisation of the Port of
Newcastle in April 2014, it is reasonable to assume that the Fee would have been set at a
rate at least sufficient to cover the cost of the service at the time.509
However, Glencore also submits that, based on the nature of the Harbour Master’s
functions, it appears that the Harbour Master’s costs will be substantially fixed, with cost
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Port Authority of New South Wales, ‘Annual Report 2016/17’ (Annual Report, Port Authority of New South Wales,
28 October 2017), p. 51
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 100; Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared
Service, Response to ACCC Draft Determination’ (Report, Synergies Economic Consulting Pty Ltd, 17 August 2018), p.15
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Glencore, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of 27 March varied on 30
May 2018), 12 June 2018, p. 9.
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Glencore, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of 27 March varied on 30
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increases likely to be incurred only in the event of a significant increase in vessel
movements.510
Glencore considers that an upper estimate of the likely cost of providing the service in 2018
can be obtained by escalating the amount of the Fee paid in 2012–13
by CPI from December 2012 to
December 2017, then further increasing this amount by the increase in the number of vessel
movements in Newcastle Harbour.511 Using this approach, Glencore calculates the cost of
the service in 2018 as likely to be no greater than approximately
. Glencore
observes that the difference between this figure and PNO’s forecast Fee for 2018 of
merely reflects ‘the impact of the significant real increase in the navigation
services charges introduced by PNO in 2015’.512
Glencore therefore submits that the amount of the Fee should reflect the contractual price of
, up to a maximum of
in 2018
real dollar terms.513

PNO
PNO is of the view that because the Fee is set by contract it should be treated as a
pass-through cost for PNO with no adjustment. That is, the operating expenditure allowance
for the Fee should be set at its actual cost of
Given that the Fee cannot be reduced or avoided PNO submits that, should
Glencore not bear its proportionate share of the Fee, it would not be in the interests of all
persons who have rights to use the Service to bear Glencore’s share of the Fee
(section 44X(1)(c)).515
PNO also submits that the provision of the Harbour Master functions and other services
covered by the Fee promote the safe and reliable operation of the Service
(section 44X(1)(f)).516
PNO disputes that there is any basis on which to conclude that the Fee represents an
inefficient operating expense such as to be excluded or discounted in calculating the
appropriate operating expenditure allowance. 517 PNO submits that the expected value of the
Fee over the term of the lease must be equal to the present value of ongoing regulatory
activities plus the present value of the costs of dealing with future emergencies.518
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PNO acknowledges that the cost to PANSW of providing these functions is largely fixed and
relatively inelastic to demand for use of the Service.519 However, PNO also submits that an
efficient level of the Fee cannot be determined only by reference to the annual revenues and
expenses of PANSW because of the variable and unpredictable nature of major events and,
therefore, of the attendant costs to PANSW. PNO observes that while the quantum of the
Fee is fixed for the period of the lease, the State’s obligation to provide the associated
service is ‘open-ended and uncapped’.520 PNO submits that setting the Fee as
is consistent with the expectation that in the long
term the costs of major emergencies can be expected to be proportionate to the level of port
activity. 521 Therefore, the efficiency of the Fee can only be assessed over the long term and,
if it is to be explored, is a matter for the State.522

Commission view
The Commission notes that the level of the Fee
is set in accordance with the PSA, which is an agreement between PNO
and the State of NSW. The Commission understands that the revenue received from the Fee
is passed through in its entirety to the PANSW. The Commission has considered the
application of section 44X(1)(d) and is of the view that it is not a matter for the Commission
in the course of this arbitration to determine the efficiency or otherwise of the Fee.
As such, the Commission accepts PNO’s position that the operating expenditure allowance
for the Fee should be set at the level contained in the PSA, which is currently
.

Weighted Average Cost of Capital
The parties agree on the methodology and formulas used to calculate the WACC, which is
an input into the BBM. The WACC is the risk-adjusted rate of return on capital required by
debt and equity providers to a firm. It reflects the return investors could expect to earn by
investing in the next best investment of equivalent risk (or the opportunity cost of capital).
Box 1 sets out the WACC methodology and formulas.
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Box 1: Weighted Average Cost of Capital methodology and formulas
Nominal post-tax WACC is an average of the return on equity (Re) and return on debt (Rd),
weighted by the equity (E) and debt (D) shares.
=

×

+

+

×

+

Return on debt is the sum of the risk-free rate (Rf), debt risk premium (DRP) and debt
issuance cost (DIC).
=

+

+

Return on equity uses the Sharpe–Lintner Capital Asset Pricing Model (CAPM) and is the
sum of the risk free rate (Rf) and the product of equity beta (βe) and the market risk premium
(MRP).
=

+

×

The ACCC uses the Monkhouse formula to transform asset beta (βa) into the equity beta. In
addition to asset beta, equity beta is also dependent on the return on debt, tax rate (T),
gamma (γ), equity and debt. While equity beta is also dependent on debt beta (βd), it is
typically equal to zero.
=

+

−

× 1−

1+

×

× 1−

×

The real post-tax WACC is calculated by adjusting the nominal post-tax WACC for expected
inflation (π).
=

1+
1+

−1

Further, the parties agree that the WACC is to be used in the BBM as follows:


real post-tax WACC is used to calculate the IDC, a component of the initial RAB (IDC is
further discussed in chapter 5.4 of this paper)



nominal post-tax WACC is used to calculate return on capital, a component of the MAR.

Table 31 details the WACC parameters and variable values submitted by the parties.
Included in the table is also an outline of the Commission’s view on each of these, which is
considered in detail further below.
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Table 31: WACC parameters and variable values
Parameters and variables

PNO

Glencore

Commission

Risk free rate (Rf)

2.60%

2.60%

2.60%

Debt risk premium (DRP)

1.69%

1.69%

1.69%

Market risk premium (MRP)

6.50%

6.00%

6.00%

Asset beta (βa)

0.55

0.45

0.50

Gamma (γ)

0.40

0.40

0.40

2.50%

2.40%

2.40%

1.10

0.94

1.05

Return on equity (Re)

9.75%

8.24%

8.60%

Return on debt (Rd)

4.29%

4.29%

4.29%

Equity (E)

50

47.5

47.5

Debt (D)

50

52.5

52.5

Nominal post-tax WACC

7.02%

6.17%

6.48%

Real post-tax WACC

4.41%

3.68%

3.98%

Inflation (π)
Equity beta (βe)

Agreed components
The parties agree on the values for the following parameters:


a risk free rate of 2.60 per cent



debt risk premium of 1.69 per cent



gamma of 0.40



debt beta of 0.

In addition, the parties agree to use the Monkhouse formula to transform asset beta into
equity beta. The parties did not provide any further comment on these agreed components in
their response to the Draft Determination.
Given the agreement of the parties, the Commission adopts these parameter values and the
use of the Monkhouse formula in the calculation of the WACC for the purposes of the
arbitration. The Commission considers that the agreed components contribute to ensuring
that the WACC reflects an appropriate return on investment for PNO commensurate with the
regulatory and commercial risks involved (sections 44X(1)(h) and 44ZZCA(a)(ii)) and, prices
will be set to enable PNO to recover efficient costs (sections 44X(1)(h) and 44ZZCA(a)(i)),
which is also in the interests of those who have rights to use the Service (section 44X(1)(c)).

Not agreed components
The parties do not agree on the values for the following parameters:


MRP



asset beta
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debt and equity gearing



inflation.

The parties’ submissions on each of these four parameters, and the Commission’s
determination on these issues, are set out below. It is noted that, having taken into account
the parties’ responses to the Draft Determination, which was largely a reiteration of their
previous submissions, the Commission has reaffirmed its view with a slight adjustment to
inflation.

Market risk premium
The MRP represents the additional return investors require over and above the risk-free rate
of return in order to be willing to invest in a diversified market portfolio. The MRP is an
expectation, it is not directly observable.

PNO
PNO proposes a MRP of 6.5 per cent.523 PNO submits that this is based on recent AER
decisions for Powerlink and the Roma to Brisbane Gas Pipeline. PNO states: 524
The analysis, reasoning and conclusions adopted by the AER constitute the most
principled and compelling consideration of the issue and should be applied by the
[Commission] in this instance.
PNO cites the AER’s Powerlink decision, which states:525
Having considered all the relevant material before us we do not consider there is
satisfactory evidence to warrant departure from the Guideline approach and our
6.5 per cent point estimate. For example, the conditioning variables indicate there
has not been a material change in market conditions to warrant adjusting the market
risk premium. We consider that the Guideline approach will best contribute to
achieving the rate of return objective. Our reasons are set out below.
We consider 6.5 per cent to be the best estimate of the market risk premium to
contribute to the achievement of the ARORO [allowable rate of return objective]
because:


It is supported by our consideration of all relevant material submitted to us
(following consideration and scrutiny of their relative merits)



It is corroborated and verified by our cross-checks on the overall return on equity
and equity risk premium. This further supports our estimate of the equity risk
premium (of which the market risk premium is a component)



It provides a balanced outcome taking account of submissions from service
providers and other stakeholders.

523

Port of Newcastle Operations, Submission to the ACCC (Pricing Model), Access dispute notified by Glencore (Direction
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PNO considers:526
… there has been no material change in market conditions since the Powerlink
decision which would warrant a departure from an MRP of 6.5 percent.
PNO notes the ACCC’s Draft Decision for the 2017 Hunter Valley Access Undertaking
(HVAU) used an MRP of 6.0 per cent. PNO states that this and other ACCC decisions have
been based on long term historical data, and in doing so:
did not take account of recent stock market volatility, ranging from the GFC to more
recent international geopolitical developments including “Brexit”, the Chinese
changing growth model and the US election.527
Further, in response to Glencore’s 28 May 2018 submission (summarised below), PNO
states that Glencore:528
… provides no evidence to support its position that the appropriate value for the
MRP is 6% beyond asserting that the [Commission] should apply the same MRP as
it did for the ARTC.
By contrast, PNO … has highlighted the considerable analysis undertaken by the
AER in its recent determinations that resulted in an MRP of 6.5%.

Glencore
Glencore proposes a MRP of 6 per cent, based on advice from Synergies. Glencore states
that this is consistent with the ACCC’s Draft Decision for the 2017 HVAU:529
… from a systematic risk perspective, PNO has a very similar risk profile to ARTC’s
HVCN, given that 95% of PNO’s revenue is derived from those same coal exporters
that use the HVCN [Hunter Valley Coal Network]. In this context, it is by no means
clear why the [Commission] would in the context of this arbitration and given the risk
profile assumed by users:


assess the risks associated with PNO’s channel service to be any higher than the
risks associated with ARTC’s Hunter Valley rail network; or



adopt methodologies for the valuation of other parameters and variables in a
different way to how it assessed them in April 2017 for ARTC’s Hunter Valley rail
network.

Therefore, Glencore considers:530
… for the purposes of this arbitration, there is no basis for the ACCC to revise its
methodology for assessing the WACC as it recently assessed determined for
ARTC’s Hunter Valley coal network, updated to reflect current market parameters.
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Commission view
The Commission considers that a MRP of 6 per cent is appropriate. In coming to this view,
the Commission has considered:


previous ACCC regulatory decisions and, in particular, the Draft Decision on the
Australian Rail Track Corporation’s (ARTC’s) 2017 HVAU



AER decisions cited by PNO.

First, the Commission notes that the ACCC has applied an MRP of 6 per cent across a
range of regulatory determinations over the last ten years, including (but not limited to):


Draft Decision on ARTC’s 2017 HVAU



Fixed Line Services Final Access Determination in October 2015531



NSW State Water Price Determination in June 2014532



Final Decision on ARTC’s 2008 Interstate Access Undertaking (IAU).533

In particular, in the Draft Decision on the 2017 HVAU to which Glencore has referred, the
ACCC considered historical estimates as a source of evidence for estimating MRP. Table 32
sets out arithmetic and geometric average historical excess returns estimated over different
sample periods up until the 2014 calendar year as presented in the Draft Decision.
Arithmetic averages range between 5.2 and 6.2 per cent; and geometric averages range
between 3.5 and 4.8 per cent.534 At present, the historical returns produce a MRP estimate
of 6 per cent from within this range.

Table 32: Historical excess return estimates
Sampling period

Arithmetic mean

Geometric mean

1883–2015

6.1

4.8

1937–2015

5.7

3.9

1958–2015

6.2

3.8

1980–2015

5.9

3.5

1988–2015

5.2

3.6

Source: AER, Powercor distribution determination final decision 2016–20: Attachment 3 – Rate of return, 28 May 2016,
pp. 212–213.

The Commission considers that a long-term mean of historical premiums provides a robust
estimate of the expected MRP for the following reasons:


realised premiums are likely to fluctuate around a mean, and so a long-term mean based
on a large number of historical observations is likely an accurate estimate of the
expected MRP



investors’ current expectations of the MRP are likely to be strongly influenced by the
observed historical difference between the returns to equity and bond holders.
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p. 158.
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AER, Powercor distribution determination final decision 2016–20: Attachment 3 – Rate of return, 28 May 2016,
pp. 212-213.

Final Determination: Statement of Reasons

151

The Commission notes PNO’s concerns about the use of long-term historical data not taking
into account recent stock market volatility. To this end, the Commission notes that the ACCC
also considered market surveys, which directly ask investors and market participants about
their market expectations and what they apply in practice, for the Draft Decision on ARTC’s
2017 HVAU.535 Table 33 sets out recent survey results on MRP. The mean and median of
MRP across these surveys is supportive of 6 per cent as opposed to 6.5 per cent.

Table 33: Key findings of MRP survey536
Survey

Numbers of
responses

Mean (%)

Median (%)

Mode (%)

Fernandez et al (2013)

73

5.9

6.0

N/A

KPMG (2013)a

19

N/A

6.0

6.0

Fernandez et al (2013)

17

6.8

5.8

N/A

Asher and Hickling (2013)

46

4.8

5.0

6.0

Fernandez et al (2014)b

93

5.9

6.0

N/A

Asher and Hickling (2015)c

27

4.4

4.6

6.0

Fernandez et al (2015)

40

6.0

5.1

N/A

KPMG (2015)d

27

N/A

6.0

6.0

Notes: a While this survey had 23 market participants, 19 specified what market risk premium they used; b the 2014 survey did
not report the response rate. AER staff obtained this information from Professor Fernandez via email correspondence on 22
July 2014; c the response rate for this survey is lower than the response rate in previous Asher and Hickling surveys because
the survey took place from 5 December 2014 to 14 December 2014, which was very close to Christmas. AER staff obtained the
mode from Associate Professor Anthony Asher via email correspondence on 17 September 2015; d KPMG (2015) survey had
29 market participants, but Figure 24 indicates that not all the market participants gave a response for the MRP. However,
visual inspection indicates that the response rate was approximately 27.

The Commission considers that market surveys can also inform estimates of the MRP since
they may:


capture recent and forward-looking investor expectations of the MRP



provide a reasonableness check on historical estimates of MRP.

However the Commission is aware that there are a number of limitations with market
surveys and therefore these estimates are not assigned the same weight as historical
estimates of MRP.
For the reasons outlined above, the Commission considers that the combination of long-term
historical data and market surveys provides strong evidence for an MRP of 6 per cent.
The Commission notes PNO’s submission that the AER’s recent decisions for Powerlink and
the Roma to Brisbane Gas Pipeline support a MRP of 6.5 per cent. In those decisions, the
535

AER, ‘Better Regulation - Explanatory Statement Rate of Return Guideline (Appendices)’ (Explanatory Statement, AER, 17
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AER used dividend growth models to inform its estimate of MRP. However, similarly with
PNO’s concerns about the use of historical data, the use of dividend growth models is not
without its own criticisms. The Commission notes the following concerns identified in the
AER’s 2013 Rate of Return Guideline on dividend growth models:


they are highly sensitive to its assumptions on long-term dividend growth rate and the
length of transition to long term growth537



they use assumptions about one unobservable variable (expected growth in future
dividends) to derive values for another unobservable variable (expected return on
equity), meaning results depend on the assumptions used538



they require strong assumptions (for example, the term-structure of the discount rate, the
trajectory of expected future dividends, the assumption that at each point of time the
price of equity equals its fair value) about unobservable input variables (for example, the
expected long-term growth rate of future dividends) when estimating the MRP539



generate a market cost of equity excessively ‘sticky’ because:



o

dividends follow slowly with changes in profits, and are particularly ‘sticky’
downwards540

o

dividend growth models make strong assumptions about the term-structure of the
cost of equity

tend to overestimate MRP in low interest rate environments and underestimate MRP in
high interest rate environments. 541

The Commission observes that the ACCC in its Draft Decision on ARTC’s 2017 HVAU did
not use dividend growth models to inform the MRP given these concerns.
Further, the Commission observes that the AER decisions for Powerlink and the Roma to
Brisbane Gas Pipeline were made under a different legislative framework to that which
applies here, which is Part IIIA of the Act. In particular, the AER makes its decisions in
accordance with the frameworks set out in the National Gas Law and Rules and National
Electricity Law and Rules. While the Commission considers that it is desirable to have a
consistent approach to access regulation across industries, it is also important to
acknowledge that a decision in one industry under a particular regulatory framework does
not serve as a binding regulatory precedent for a decision in another industry under another
regulatory framework. The Commission considers that the ACCC’s Draft Decision on
ARTC’s 2017 HVAU, which was made in accordance with the framework under Part IIIA,
most closely corresponds to the industry and the regulatory framework as that applying for
this arbitration.
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2013), p. 128.
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Nevertheless, for completeness, the Commission also notes that the AER has more recently
proposed to apply a MRP of 6 per cent in its regulatory decisions going forward. 542 The AER
notes that the:543
…key reason for a decrease in the MRP from 6.5 to 6 percent per annum is, in this
2018 review process, evidence from DGMs [dividend growth models] has not
persuaded us to move the point estimate derived from HER [historical excess return].
While we have considered a range of results that DGMs, as submitted through the
consultation process, we have diminished confidence in the estimates from DGMs.
We have received considerable expert advice since the 2013 Guidelines raising
significant concerns with MRP estimates from DGMs. The DGM evidence does not
give us sufficient confidence to move the HER estimate.
For the above reasons, and in particular having regard to the ACCC’s prior relevant
regulatory decisions, the review of long-term historical data and of market surveys, the
Commission considers that a MRP of 6 per cent is appropriate.

Asset beta and equity beta
The asset beta reflects the systematic or non-diversifiable risk faced by a firm. As previously
noted, the parties agree to use the Monkhouse formula to transform asset beta into equity
beta, noting that the asset beta represents the risk of the ungeared firm, while equity beta
incorporates business and financial risk. For this reason, equity beta is always greater than
asset beta.
For both asset and equity beta, a value:


less than 1.0 indicates a lower systematic risk relative to the market



more than 1.0 indicates a higher systematic risk relative to the market.

PNO
PNO proposes an asset beta of 0.55.544 PNO submits that, using the Monkhouse formula
and assuming a gearing of 50 per cent debt and 50 per cent equity (see chapter 6.4.3),
results in an equity beta of 1.1.
PNO states that, for the port sector, it is only aware of regulators setting public asset betas
for:


Darlymple Bay Coal Terminal (DBCT) in Queensland



Port of Melbourne Corporation (PoMC) in Victoria.

For DBCT, PNO notes the:545
…QCA set an asset beta of 0.5 and a corresponding equity beta of 1.0 in 2005 and
again in 2010. In its 2015 Final Decision, the QCA reduced the asset beta to 0.45,
resulting in an equity beta of 0.87 (60 percent gearing) [that is, a gearing of 60 per
cent debt and 40 per cent equity].

542

AER, ‘Draft; Rate of return guidelines’ (Draft guidelines, AER, July 2018).

543

AER, ‘Draft Rate of return guidelines: Explanatory statement’ (Explanatory statement, AER, 10 July 2018), p. 200.
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Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions of 20 July 2018
varied on 27 July 2018), 17 August 2018, p. 36; Port of Newcastle Operations, Submission to the ACCC (Pricing Model),
Access dispute notified by Glencore (Direction 6(i) of 27 March 2018), 28 May 2018, p. 33
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…Dalrymple Bay, [as] a coal loader and not a port, has some obvious differences to
the Port [PNO], in that it has long term contracts with its customers and an ability to
spread losses across its customers under a regulated revenue cap.
For PoMC, PNO notes the Essential Services Commission (ESC) as part of a price
monitoring regime ‘provides pricing principles that the PoMC must follow in setting port
charges’.546 The asset beta used by PoMC is 0.65, resulting in an equity beta of 1.32 using
the Monkhouse formula and assuming a gearing of 60 per cent debt and 40 per cent equity.
However, PNO considers that PoMC is different because:547
… it has a much wider and diverse range of commodities and as such is not subject
to single commodity risk.
In comparison to DBCT and PoMC, PNO states it:548
…is heavily dependent on output from the Hunter Valley Coal Chain and thus may
be more subject to demand risk as producers typically vary output depending on
world coal prices, the quantum of weather interruptions and geological and other
mining related risks. These risks are mitigated for other coal chain service providers
by take or pay contracts, which is not applicable in the case for [PNO].
Table 34 sets out the actual and implied asset betas collated by PNO from recent regulatory
decisions.

Table 34: Actual and implied asset beta collated by PNO 549
Source

Asset beta

Comment

DBCT (QCA, 2005, 2010)

0.50

Single commodity with medium term contracts

DBCT (QCA, 2005, 2010)

0.45

PoMC (ESC, 2010)

0.65

Diversified commodities

PoMC (Synergies, 2017)

0.70

Submission on behalf of PoMC

PNO (Synergies, 2015)

0.50

Glencore NCC submission

AER/QCA (ElectraNet/Aurizon)

0.30

“Standard” for regulated entities with revenue caps

PNO submits that these regulatory decisions and PNO’s dependence on the coal export
industry provides a reasonable range for asset beta of between 0.5 and 0.7.
PNO therefore proposes an asset beta of 0.55, which it notes is slightly below the midpoint
of this range. Using the Monkhouse formula and assuming its proposed gearing of 50 per
cent debt and 50 per cent equity, this results in an equity beta of 1.1.
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6(i) of 27 March 2018), 28 May 2018, p. 33.
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In response to Glencore’s 28 May 2018 submission (summarised below), PNO states it:
…does not agree that the ARTC is the appropriate comparator and proposes
different values for the equity beta and gearing.550
Rather, PNO reiterates it considers ‘it has greater revenue volatility than the ARTC’. 551 In
particular, that ‘ARTC has the benefit of rolling ten year take-or-pay contracts and
accelerated depreciation’ while PNO has no such arrangements.552
PNO states it has:
… faced this scenario in recent years with ARTC contracted volumes around 180190Mtpa and PNO export volumes at around 160Mtpa in each of the last 4 years.
This scenario has occurred when coal export prices have been low and also when
those prices have recovered to current strong levels. 553
In its response to the Draft Determination, PNO also states it:
…does not have that assurance on volumes, as it has no long-term contracts, it
charges are fully variable, and is fixed costs as a proportion of the MAR are much
high than those of ARTC.554
Overall, PNO submits the equity beta ‘should be higher than ARTC to reflect the higher
revenue volatility and risk’.555 Further, in its response to the Draft Determination and
Glencore’s submission to the same, PNO submits it:556
…considers than an asset beta of 0.55, or at least higher than the ARTC’s asset beta
of 0.45, is appropriate.

Glencore
Glencore proposes an asset beta of 0.45, based on advice from Synergies. In its response
to the Draft Determination, Glencore further submits that it considers the ‘asset beta adopted
for PNO should be identical to the value assessed for ARTC in the context of the HVAU’. 557
In its Draft Decision for the 2017 HVAU, the ACCC considered an asset beta of 0.45 was
appropriate for ARTC. Glencore states:558
… from a systematic risk perspective, PNO has a very similar risk profile to ARTC’s
HVCN, given that approximately 95% of PNO’s revenue is derived from those same

550

Port of Newcastle Operations Pty Ltd, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of
27 March 2018 varied on 30 May 2018), 12 June 2018, p. 34.
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552

Port of Newcastle Operations Pty Ltd, Submission to the ACCC, Access dispute notified by Glencore (Directions 7 and 8 of
27 March 2018 varied on 30 May 2018), 12 June 2018, p. 34.
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coal exporters that use the HVCN and the similarity in regulatory and commercial
arrangements that mitigate volume risk.
Glencore submits that, using the Monkhouse formula and assuming a gearing of 52.5 per
cent debt and 47.5 equity (see chapter 6.4.3), results in an equity beta of 0.94.
Glencore notes PNO’s recognition that its proposed asset beta of 0.55 is higher than that
typical for electricity networks and rail track providers, which PNO submits is needed to
reflect ‘the greater risk for PNO with a perpetual asset with uncertain medium to long term
output’.559 Table 35 sets out the asset equity betas decisions collated by Glencore.

Table 35: Asset and equity beta decision collated by Glencore 560
Source

Asset beta

Equity beta

DBCT

0.45

0.87

ARTC HVAU

0.45

0.94

ARTC IAU (2008 decision)

0.65

1.29

Aurizon Network (UT5 draft decision)

0.42

0.73

AER electricity networks (various)

0.28

0.70

Western Power (AA4 draft decision)

0.32

0.70

In developing is proposed asset beta, Glencore submits it is important to consider the nature
of its asset stranding risk, together with mechanisms through which regulators typically
address this risk.
Glencore submits that the CAPM does not explicitly recognise asset stranding risk as a risk
factor that should be compensable as part of the WACC. Rather, Glencore submits the
CAPM ‘requires compensation for systematic risk only, as firm-specific risk can be
eliminated through diversification’.561 Where Glencore defines systematic risks as:562
…market-related risks faced by an investor, including economic activity in its
broadest sense, for example inflation, exchange rate movements, and GDP growth.
Glencore notes that there are factors which mitigate and enhance the systematic risk faced
by PNO in comparison to ARTC and the Hunter Valley rail network. 563 Glencore highlights
the following:


factors mitigating PNO’s systematic risk in comparison to ARTC:
o up-front capital contributions made by users
o adoption of perpetual asset lives
o ability to charge coal and non-coal access seekers

559

Castalia Strategic Advisors, ‘Declared Service Building Block Model Explanatory Note’ (Report, Castalia Advisory Group, 9
April 2018), p. 9
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factors enhancing PNO’s systematic risk in comparison to ARTC:
o no direct long-term contracts with coal producers, shippers, agents or vessels
o the proposed true-up test for the arbitration is not as extensive as that for ARTC.

With regards to up-front capital contributions, Glencore notes:564
The requirement for incremental capital expenditure to be funded upfront by users
provides a means for an asset owner to completely avoid any stranding risk
associated with that investment. As previously discussed in section 4.6 of this report,
PNO’s predecessors effectively avoided any asset stranding risk in relation to all
incremental capital expansions at the port by requiring this capital expenditure to be
directly funded by users.
With regards to perpetual asset lives, Glencore notes:565
… [PNO] has elected to treat many of PNO’s assets as being perpetual in nature,
notwithstanding its full knowledge of the potential physical and economic life
constraints that may apply to some of these assets, as well as the accepted
mechanisms for addressing stranding risk in a regulatory context.
As a result, Glencore’s view is that:566
…PNO’s opening asset value does not reflect the depreciation that would have been
applied had these physical and economic lives been acknowledged –
notwithstanding that a depreciation charge based on expected economic life has
always been adopted by regulators for similar assets.
In addition, Glencore submits this:567
…causes the maximum allowable revenue for PNO’s declared service to be higher
than would be the case if the accepted approach for addressing asset stranding risk
were to be adopted.
Notwithstanding this, Glencore notes it:568
… has accepted Castalia’s assertion that, excluding the coal dependent (user
funded) channel assets, the channel has a perpetual life – noting that this means that
the remaining channel value will never be depreciated for the purposes of assessing
usage charges for the coal industry.
While channel assets are treated a perpetual, Glencore:569
… does not accept that PNO should be rewarded for this election by being permitted
to earn a higher rate of return on its assets to compensate for the stranding risk that
results from its asset valuation approach.
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As a result, Glencore:570
… does not accept that there is a requirement to uplift the asset and equity betas
that the ACCC assessed for ARTC’s Hunter Valley access undertaking in order to
compensate PNO for the asset stranding risk associated with its ‘perpetual’ assets.
With regards to PNO’s ability to charge coal and non-coal access seekers, Glencore notes:
PNO has unfettered flexibility to vary [its] published rates for ‘uncontracted’ coal
services, including to compensate for volume shortfalls. This ability to increase
revenue by varying published tariffs in order to address volume shortfalls is not
available to ARTC, who can only rely on its take or pay contracts and annual true up
process to address volume risk.571
In addition, Glencore notes ‘PNO can increase non-coal charges if coal access declines’.572
With regards to there being no direct long-term contracts between PNO and coal producers,
shippers, agents or vessels and the agreed true up test, Glencore notes:
Where coal users have sought to negotiate access arrangements with PNO, and on
the expectation that the arbitration outcome will guide such negotiations, then the
risks to PNO under these long term arrangements are similar to ARTC’s risk under
its long term contracts. Even though the PNO arrangements will not include any take
or pay element, where this is a commitment to an annual true up over the long term,
this will be similarly effective in mitigating PNO’s volume risk. 573
Overall, Glencore considers in comparing PNO and ARTC, the identified factors enhancing
PNO’s systematic risk are likely to be at least fully offset by the identified risk mitigating
factors. As such, Glencore considers:
…PNO’s exposure to systematic risk is approximately equal to, or less than, that of
ARTC’s Hunter Valley rail network. As a result, we continue to be of the views that
the asset beta adopted for PNO should be identical to the value assessed for ARTC
in the context of the HVAU.574

Commission view
The Commission considers an asset beta of 0.5 is appropriate. Using the Monkhouse
formula and assuming a gearing of 52.5 per cent debt and 47.5 per cent equity
(see chapter 6.4.3), results in an equity beta of 1.05. In coming to this view, the Commission
considered:


the Draft Decision for the 2017 HVAU



similarities between ARTC’s Hunter Valley rail network and PNO



PNO’s perpetual assets



factors mitigating PNO systematic risks.
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First, in the Draft Decision on ARTC’s 2017 HVAU, the ACCC considered an asset beta of
0.45 was appropriate. Using the Monkhouse formula and assuming a gearing of 52.5 per
cent debt and 47.5 per cent equity, results in an equity beta of 0.94.
In coming to this view, the ACCC considered whether systematic risks factors facing ARTC,
or mechanism to mitigating systematic risk, had changed since the ACCC’s Position Paper
on ARTC’s 2010 HVAU, which found that an asset beta of 0.45 was appropriate. The ACCC
considered that, since the Position Paper:


ARTC’s systematic risks had not changed



ARTC continued to have a variety of mechanisms to mitigate systematic risk, including:
o long-term take-or-pay contracts
o loss capitalisation
o demonstrations of financial viability from access seekers
o unders and overs accounting of revenue.

In the Draft Decision on ARTC’s 2017 HVAU, the ACCC also considered ARTC’s systematic
risk in comparison to the QCA’s Final Decision for Aurizon Network 2014 Draft Access
Undertaking, which found that an asset beta of 0.45 was appropriate. The ACCC considered
that ARTC’s cash flows were likely to be more stable than for Aurizon Network, and so the
considered the asset beta should be equal to or less than 0.45.
Second, the Commission agrees with Synergies’ view, given on behalf of Glencore, that
PNO and ARTC’s Hunter Valley rail network face a very similar risk profile. This is because
both PNO and ARTC’s Hunter Valley rail network are highly dependent on thermal coal
exports. As such, the Commission considers the ACCC’s Draft Decision on ARTC’s 2017
HVAU provides a strong indicator of the appropriate asset beta for PNO.
Third, the Commission notes PNO’s adoption of perpetual asset lives for many of its assets
(by value) and notes PNO’s claim that it is not only the physical characteristics575 that
determines perpetuity but also that ‘they will remain useful in perpetuity’. 576 Notably, ARTC’s
HVAU depreciates rail assets based on remaining lives informed by average mine lives, and
so there is an underlying assumption of risk of asset stranding. In contrast, PNO’s adoption
of perpetual assets lives suggest that these assets are expected to be subject to negligible
demand risk, including negligible stranding risk. Further, since the services provided by the
perpetual assets are complimentary to the services provided by the depreciating assets (that
is, they are consumed together as part of the declared service), it also follows that demand
risk is likely to be negligible for the depreciating assets.
Fourth, the Commission considers that long-term contracts in the Hunter Valley Coal Supply
Chain further mitigate the systematic risk faced by PNO. The Commission recognises PNO
itself does not have long-term contracts with coal producers, shippers, agents or vessels.
However, PNO is a part of the Hunter Valley Coal Supply Chain where there is in place longterm contracts for coal producers with:


ARTC for below rail access
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PWCS or NCIG for terminal capacity.

A key component of the long-term contracts for below rail access and terminal capacity is a
take-or-pay clause. A commitment to take-or-pay contracts implies that coal producers
expect cash flows will be sufficient to maintain export operations for at least the term of
these take–or-pay contracts. This ultimately means the coal will be exported out of the Port.
The Commission considers these long-term contracts mitigate the systematic risk faced by
PNO. However, the Commission accepts that the degree of mitigation would not be as much
as compared to the Hunter Valley rail network with the long-term contracts between ARTC
and coal producers.
Fifth, unlike ARTC’s HVAU, PNO levies capital charges on both coal and non-coal for
access to the Service. Therefore, if coal access to the Port were to decline, the non-coal
share of PNO’s capital charges would increase. This may mitigate PNO’s exposure to cash
flow risk compared to ARTC.
The Commission also notes that the parties have agreed to the inclusion of an annual true
up process. In particular, the parties have agreed to a reconciliation of access prices (and,
therefore, revenue) in a year to take account of differences between actual and forecast
volumes. The Commission considers this true up process significantly mitigates the
systematic risk faced by PNO. However, the degree of mitigation would not be as much as
compared to the Hunter Valley rail network because the true up process for the purposes of
the arbitration is not as extensive as that in the HVAU for ARTC.
Overall, the Commission considers the systematic risk faced by PNO is slightly higher
compared to ARTC’s Hunter Valley rail network. However, it is not as high as that proposed
by PNO, as there are some mechanisms mitigating the systematic risk faced by PNO.
Therefore, the Commission considers an asset beta of 0.50 is appropriate. The Commission
notes this is in agreement with PNO’s submission that an asset beta ‘higher than the ARTC’s
asset beta of 0.45 is appropriate’.577
Using the Monkhouse formula and assuming a gearing of 52.5 per cent debt and 47.5 per
cent equity (as discussed in chapter 6.4.3 below), this results in an equity beta of 1.05.

Gearing
Gearing is the proportion of capital funding sourced through debt and equity. The gearing
level weights the return on equity and cost of debt in the WACC formula.
Where the firm’s capital structure is highly geared (that is, the firm has a high level of debt
relative to equity) and holding all else equal, this implies greater financial risk for the firm and
therefore a greater required WACC for equity holders. Importantly, gearing is not reflective of
the observed proportion of the regulated firm that is financed through debt. Rather, it is the
long-term gearing for an efficient benchmark firm in the industry.

PNO
PNO proposes a gearing of 50 per cent debt and 50 per cent equity. 578 PNO submits that,
while most Australian regulators use a gearing of 60 per cent debt and 40 per cent equity,
this is:579

577
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Port of Newcastle Operations, Submission to the ACCC, Access dispute notified by Glencore (Directions of 20 July 2018
varied on 27 July 2018), 3 September 2018, p. 8.
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…mainly applicable to entities such as electricity networks that have highly stable
revenue streams as a result of factors such as:


very low elasticity of demand (i.e. electricity);



medium to long term contracts (i.e. rail networks); or



regulated revenue caps with over and unders accounting.

PNO states it:580
…has none of these factors, it is exposed to a single internationally traded and
volatile commodity and has no contractual protection with either shippers, agents or
vessels.
…[PNO’s] closest comparators in risk would be the rail networks and the ACCC has
set ARTC’s gearing more conservatively at 52.5 percent debt and the QCA has set
Aurizon’s at 55 percent debt.
PNO proposes a gearing of 50 per cent debt and 50 per cent equity as ‘it is slightly more
conservative than both ARTC and Aurizon on the basis that PNO has more exposure to
volume risk.’581

Glencore
Glencore submits a gearing of 52.5 per cent debt and 47.5 equity is appropriate, based on
advice from Synergies. Glencore states that this is consistent with the ACCC’s Draft
Decision for the 2017 HVAU.
See the summary of Glencore’s submission in chapter 6.4.1 of this paper for additional
information on Glencore’s rationale for proposing WACC parameter values from the 2017
HVAU Draft Decision.

Commission view
The Commission considers that a gearing of 52.5 per cent debt and 47.5 per cent equity is
appropriate. In coming to this view, the Commission has considered:


the ACCC’s Draft Decision on ARTC’s 2017 HVAU



similarities between ARTC’s Hunter Valley rail network and PNO



a number of factors which are likely to mitigate the riskiness of PNO’s expected future
cash flows.

First, the ACCC’s Draft Decision on ARTC’s 2017 HVAU considered a gearing of 52.5 per
cent debt and 47.5 per cent equity was appropriate. In that Draft Decision, the ACCC cited
its Position Paper on ARTC’s 2010 HVAU, which also considered a gearing of 52.5 per cent
debt and 47.5 per cent equity was appropriate.582 The ACCC considered that ARTC’s
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financial risk had not significantly changed between the Position Paper on ARTC’s 2010
HVAU and the Draft Decision for the 2017 HVAU.
The ACCC also compared ARTC’s 2017 HVAU to the QCA’s Final Decision on Aurizon
Network’s 2014 Draft Access Undertaking, noting the similarities between the two rail
networks. The QCA accepted a gearing of 55 per cent debt and 45 per cent equity. 583
Notably, for its Final Decision on Aurizon Network’s 2014 Draft Access Undertaking, the
QCA engaged Incenta to advise an appropriate benchmark capital structure for Aurizon
Network. Incenta considered a range of compactor groups (including rail, coal, transport,
regulated energy and regulated water) and compared the earnings volatility of the business
to Aurizon Network. Incenta concluded an appropriate benchmark capital structure for
Aurizon Network was 55 per cent debt and 45 per cent equity. 584
Second, as previously discussed, the Commission notes similarities between ARTC’s Hunter
Valley network and PNO in the sense that they both generate a significant proportion of their
revenue from coal exports. On this point, the Commission notes PNO’s submission that,
unlike other regulated entities, it does not have highly stable revenue streams as a result of
factors such as:


very low elasticity of demand (i.e. electricity);



medium to long term contracts (i.e. rail networks); or



regulated revenue caps with over and unders accounting. 585

However, the Commission does not agree that PNO does not have a relatively low elasticity
of demand for coal exports. In particular, the assumed perpetual life of PNO’s largest assets
as discussed above indicate an expectation of a largely stable derived demand for port
services. Other factors that may indicate a relatively inelastic derived demand include: the
lack of substitutability between inputs (i.e. exporters may not easily be able to switch to
another port); and input costs are small in proportion of total costs (the QCA observes that
port charges are a very small proportion of the world price of coal).586
Further, the Commission considers that the following risk mitigating factors previously
discussed also indicate a stability and therefore predictability of PNO’s expected future cash
flows:


PNO levies charges for both coal and non-coal access to the declared service, indicating
that PNO’s cash flows may have less exposure than ARTC to the volatility of coal prices
and exports



PNO does have the benefit of medium to long-term contracts as PNO is a part of the
Hunter Valley Coal Chain where there is in place long-term contracts for coal producers
with ARTC for below rail access and PWCS or NCIG for terminal capacity



the annual true up process that the parties have agreed to include for the purposes of
this arbitration means that effective prices for the declared service rise and fall with
changing volumes.
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The Commission therefore considers PNO would face similar financial risk compared to
ARTC’s Hunter Valley rail network. This implies that the level of gearing for PNO would be
commensurate with ARTC’s Hunter Valley rail network. Therefore, the Commission
considers that a gearing of 52.5 per cent debt and 47.5 per cent equity is appropriate.

Inflation
As previously noted, the WACC to be used in the BBM as follows:


real post-tax WACC is used to calculate the IDC, a component of the initial RAB (IDC is
further discussed in chapter 5.4)



nominal post-tax WACC is used to calculate return on capital, a component of the MAR.

As previously noted, the BBM agreed to by the parties requires the calculation of both a real
post-tax WACC and a nominal post-tax WACC. For this, the nominal WACC is calculated
first and is then converted into a real WACC based on expected inflation.

PNO
PNO did not initially provide a separate submission on the value for expected inflation.
However, in the Draft Determination, the Commission noted that, as part of the spreadsheet
model jointly submitted by the parties on 7 May 2018, PNO’s formulas relied on an expected
inflation rate of 2.50 per cent.
In response to the Draft Determination, PNO confirms that it considers an expected inflation
rate of 2.50 per cent is appropriate.587 PNO also states:588
…there is little material difference between the 2.45 percent determined by the
Commission [in the Draft Determination] and the 2.5 percent proposed by PNO.
However, the Commission’s derivation of the parameter to two decimal places based
on RBA forecasts that, at best are set in 25 basis point intervals may well be false
precision.

Glencore
Glencore submits an expected inflation rate of 2.40 per cent is appropriate, based on advice
from Synergies. Glencore states that this is consistent with the ACCC’s Draft Decision on
ARTC’s 2017 HVAU.
See the summary of Glencore’s submission in chapter 6.4.1 of this paper for additional
information on Glencore’s rationale for proposing WACC parameter values from the ACCC’s
Draft Decision on ARTC’s 2017 HVAU.

Commission view
The Commission considers an inflation rate of 2.40 per cent is appropriate. In coming to this
view, the Commission has updated the estimate based on the method used in the ACCC’s
Draft Decision on ARTC’s 2017 HVAU.
In its Draft Decision on ARTC’s 2017 HVAU, the ACCC calculated inflation using a
geometric average of the RBA’s inflation forecasts in the Statements of Monetary Policy and
the mid-point of the RBA’s inflation targeting band over a 10 year period. As noted in the
587

Castalia Strategic Advisors, ‘Response to ACCC Draft Determination: WACC’ (Annexure 2 to PNO submission of 17
August 2018, Castalia Advisory Group, 17 August 2018), p. 1.

588

Castalia Strategic Advisors, ‘Response to ACCC Draft Determination: WACC’ (Annexure 2 to PNO submission of 17
August 2018, Castalia Advisory Group, 17 August 2018), p. 1.
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2017 HVAU Draft Decision, this method was also used in the ACCC’s Fixed Line Services
Final Determination.589
Overall, the Commission considers this to be an appropriate method as it is transparent,
replicable and simple to implement (section 44X(2)). In addition, analysis by the RBA has
shown inflation expectations have become anchored to the RBA target inflation band since
inflation targeting was introduced.590
Given that the parties agree that the BBM start date is 1 January 2018, Table 36 sets out the
inflation values and sources for each of the ten years between 2018 and 2027, noting that
the RBA updated the 2018 value in August 2018 and this is reflected in Table 36.

Table 36: Calendar year expected inflation rates and calculated geometric
mean
Year

Inflation

Source

(%)
2018

1.75

2019

2.25

2020

2.50

2021

2.50

2022

2.50

2023

2.50

2024

2.50

2025

2.50

2026

2.50

2027

2.50

Geometric average

2.45

RBA’s Statement of Monetary
Policy591

Mid-point of the RBA’s inflation
targeting band592

Therefore, the Commission considers an inflation rate of 2.40 per cent is appropriate.

Summary of Commission’s view on WACC
In light of the submissions and the Commission’s views on the parameters not agreed by the
parties, together with those components agreed to between the parties, the Commission
considers that a nominal post-tax WACC of 6.48 per cent and real post-tax WACC of
3.93 per cent is appropriate. For completeness, the Commission’s view on each of the
parameters and variables is set out in Table 37 below.

589

ACCC, Final Decision - Public Inquiry into final access determinations for fixed line services, 9 October 2015, p. 66.

590

see C Gillitzer and J Simon, ‘ Inflation targeting: A victim of its own success?’ (Research Discussion Paper, RBA, August
2015); S Leu and J Sheen, ‘Asymmetric monetary policy in Australia’ vol 82 no1 The Economic Record, pp. 85-96.

591

RBA, Statement of Monetary Policy (August 2018), https://www.rba.gov.au/publications/smp/2018/August/, p. 60.
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RBA, Inflation target, viewed 31 May 2018, www.rba.gov.au/inflation/inflation-target.html.
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Table 37: WACC parameters
PNO

Glencore

Commission
Determination

Risk free rate (Rf)

2.60%

2.60%

2.60%

Debt risk premium (DRP)

1.69%

1.69%

1.69%

Market risk premium (MRP)

6.50%

6.00%

6.00%

Asset beta (βa)

0.55

0.45

0.50

Gamma (γ)

0.40

0.40

0.40

2.50%

2.40%

2.40%

1.10

0.94

1.05

Return on equity (Re)

9.75%

8.24%

8.60%

Return on debt (Rd)

4.29%

4.29%

4.29%

Equity (E)

50

47.5

47.5

Debt (D)

50

52.5

52.5

Nominal post-tax WACC

7.02%

6.17%

6.48%

Real post-tax WACC

4.41%

3.68%

3.98%

Parameters and variables

Inflation (π)
Equity beta (βe)

The Commission considers that each of the determined parameters contribute to ensuring
that the WACC reflects an appropriate return on investment for PNO (section 44ZZCA(a)(ii))
and, prices will be set to enable PNO to recover efficient costs (section 44ZZCA(a)(i)). This
in turn:


promotes the economically efficient operation of, use of and investment in PNO’s
infrastructure (sections 44X(1)(aa) and 44AA(a))



allows PNO to obtain a return on its investment that is commensurate with the regulatory
and commercial risks (sections 44X(1)(a), 44X(1)(h) and 44ZZCA(a))



is in the interests of those who have rights to use the Service (section 44X(1)(c)).

Treatment of non-coal assets
The parties do not agree on the treatment of assets that Glencore submits are not required
for coal vessels (i.e. non-coal assets) in the calculation of charges for coal vessels.
The Draft Determination proposed to make no adjustment for assets that Glencore identified
as non-coal on the basis that they provide value for both coal and non-coal users of the Port.
In response to the Draft Determination, Glencore reiterated many of its previous
submissions, particularly in relation to the consideration of stand-alone cost test for coal
vessels. Glencore also provided further information regarding port operations and the
practical ability for coal vessels to access and use non-coal assets. PNO submitted
responses to Glencore’s submissions on the aforementioned issues.
The parties’ submissions, including their responses to the Draft Determination, are set out
below along with the Commission’s view, which reaffirms the approach taken in the Draft
Determination.
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Glencore
Glencore submits that coal users should not pay more than the stand-alone cost of providing
the declared service to them.593 Glencore considers that the value of assets that are not
required for coal should be excluded from calculations to derive the MAR for coal vessels. 594
For example, in deriving the Navigation Service Charge, Glencore considers that a further
step is required to test whether the charges derived for coal vessels would result in coal
users paying total charges that exceed the stand-alone cost of providing the Service to coal
vessels.595 Glencore notes that the test would compare the Navigation Services Charge and
Wharfage Charge for coal vessels to the assessed stand-alone cost of providing the Service
to coal vessels only, and adjusted if necessary to ensure that charges do not exceed standalone cost.596 Glencore submits that applying such a test is consistent with the Part IIIA
pricing principles (section 44ZZCA) and with earlier ACCC regulatory decisions in relation to
the Hunter Valley Coal Network.597
Glencore considers that to the extent the resulting Navigation Service Charge would cause
users to bear more than their stand-alone cost, PNO may choose to address this by
increasing the charges to non-coal vessels, or electing to forego this revenue.598 Glencore
submits that the application of the stand-alone test would result in PNO’s Navigation Service
Charge for coal vessels being reduced by 56.15 per cent in 2018 (taking into account
deductions for both user-contributed assets and non-coal assets).599
Further, in response to PNO’s views on the treatment of non-coal assets in the BBM
(summarised below), Glencore submits:600
PNO appears to have misinterpreted our position. It has stated that we are seeking
to exclude assets not required for coal services from the RAB in order that Glencore
is not charged for assets that it does not use. PNO has then argued that such an
approach is not appropriate as the declared service does not discriminate by vessel
or cargo types.
We would like to confirm that, at no time in any submissions before the ACCC as
part of this arbitration, has [Glencore] sought to exclude assets from the RAB due to
varied requirements for different vessel or cargo types.
PNO and [Glencore] agree that the inputs to the building block model, and the
resulting MAR calculated from these inputs, will relate to the entirety of the declared
service; however PNO and [Glencore] disagree on how charges for coal vessels
should be derived from this MAR estimate.
In its response to the Draft Determination, Glencore acknowledged that:

593

594

595

596

597

598

599

600

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service Responsive Report’ (Report,
Synergies Economic Consulting Pty Ltd, 12 June 2018), pp. 7-8.
Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 121.
Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service Responsive Report’ (Report,
Synergies Economic Consulting Pty Ltd, 12 June 2018), pp. 76-77.
Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service Responsive Report’ (Report,
Synergies Economic Consulting Pty Ltd, 12 June 2018), p. 78.
Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 122.
Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 115.
Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service’ (Report, Synergies Economic
Consulting Pty Ltd, 28 May 2018), p. 122.
Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Channel Service Responsive Report’ (Report,
Synergies Economic Consulting Pty Ltd, 12 June 2018), p. 76.
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…the declared service does not distinguish between coal and non-coal services, and
so for the purpose of establishing the opening RAB, we agree that all assets required
for providing the declared services (including to both coal and non-coal users) are
included.
However, Glencore submits that this does not necessarily mean that the efficient level of
price for different users of that service should not be considered (i.e. efficient price
discrimination), particularly where usage requirements between types of users differ
significantly.601
In addition, Glencore provided additional information on accessing non-coal berths and the
use of non-coal berths for non-routine berthing in its response to the Draft Determination as
set out below.

Accessing non-coal berths
Glencore notes that there are 13 non-coal berths available at the Port; nine located adjacent
to the horseshoe, steelworks and south arm channel segments, and four in the basin. 602
In relation to the nine berths within the main channel, Glencore submits that there are up to
six berths that can be used for non-routine berthing of an un-laden vessel up to Panamax
size.603 However, Glencore notes that a significant proportion of coal vessels visiting the Port
are larger than Panamax size. As a result, of those six berths, only two can be used by
vessels larger than Panamax - Dyke 2 (provided part of Dyke 1 is also used) and
Mayfield 7.604 However, as Mayfield 7 is a private berth, it is unlikely to be used for
non-routine berthing of a coal vessel.605
Glencore submits that the berths located in the basin are unlikely to be suitable for any
vessel transiting to a coal berth and/or accessing non-coal berths for loading due to the
following factors:606


the basin channel width, which limits the channel to vessels of Panamax size or smaller



Ship Handling Safety Guidelines around vessel length, in particular that vessels 230.1m
length overall (LOA) or longer are not permitted to transit into the basin at night,
meaning that the basin berths are not a suitable safe anchorage for 77 per cent of the
vessels that use the coal berths



vessels larger than 265m LOA, representing approximately 25 per cent of coal vessel
traffic, cannot use basin berths at all



relatively high utilisation of the basin berths, meaning limited access



a longer transit time to the coal berths compared to the Dyke and Mayfield berths.

On the basis of this information, Glencore submits a valuation of channel assets and noncoal riverwalls and revetments in the Basin and main channel that it considers are not
required for coal vessels on a stand-alone basis.607
601

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Service, Response to ACCC Draft
Determination’ (Report, Synergies Economic Consulting Pty Ltd, 17 August 2018), p. 20.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Service, Response to ACCC Draft
Determination’ (Report, Synergies Economic Consulting Pty Ltd, 17 August 2018), p. 24.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Service, Response to ACCC Draft
Determination’ (Report, Synergies Economic Consulting Pty Ltd, 17 August 2018), p. 25.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Service, Response to ACCC Draft
Determination’ (Report, Synergies Economic Consulting Pty Ltd, 17 August 2018), p. 25.
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Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Service, Response to ACCC Draft
Determination’ (Report, Synergies Economic Consulting Pty Ltd, 17 August 2018), pp. 25-26;
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Arup, 'Response to ACCC Draft Determination' (Report, Arup, 17 August 2018), p. 22.
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Use of non-coal berths for non-routine berthing
Glencore considers that several of the events cited by PNO that would require coal vessels
to berth at non-coal wharves are highly unlikely.608 Further, Glencore submits that using
berths other than coal berths would provide such small operational advantage that it would
be unreasonable to conclude that the entire port is required to support such events.609
Glencore notes that, through analysis of aerial photos, it has not observed an instance
where all nine coal berths are occupied.610 On this basis, there is a ‘very low likelihood that
there is no room for a vessel in an emergency or non-routine berth scenario’. 611 Glencore
additionally submits that non-coal berths are not required for non-routine berthing of coal
vessels for the following reasons:


the pre-positioning of coal vessels during weather events (by initially berthing them at
non-coal berths while they wait for an available coal berth) is unlikely to occur in practice,
because doing so would likely only achieve a time saving of approximately one hour.
This saving will be more than offset by the added costs of the pre-positioned ship
needing to pay for a second call-out of tugs and pilot612



in relation to the detention of vessels for non-conformance, this is usually dealt with
offshore prior to the vessels entering the harbour. Where detention occurs after the
vessel has entered the harbour, this generally occurs once the vessel is already at its
coal berth, and are not moved to any other berth at the Port.613

Glencore also submits that in assessing the stand-alone cost for providing services to coal
vessels, it is ‘highly unlikely that a hypothetical new entrant would invest in the provision of
additional emergency berthing facilities’.614 In the event that a ‘non-coal’ berth is considered
necessary to allow for emergency berthing of coal vessels, Glencore considers that a
maximum of one additional berth will suffice, given that emergency berthing requirements
reflect only around 0.4 per cent of the capacity of 3 per cent of the capacity of one additional
berth.615 The Commission notes that this requirement is based on the assumption that
emergency berthing is required for 24 hours per month.616

PNO
PNO submits that there is no stand-alone cost test and the composition of the RAB should
reflect all assets required to provide the declared service. Further, PNO submits that the
non-coal assets Glencore seeks to exclude are required to provide the declared service to
coal vessels.617 Specifically, PNO notes that ‘all the channel and berth boxes are “used and
607

Synergies Economic Consulting, ‘Port of Newcastle Charges for Declared Service, Response to ACCC Draft
Determination’ (Report, Synergies Economic Consulting Pty Ltd, 17 August 2018), p. 27.
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useful” and not physically separate’.618 PNO submits that there is no basis for attempting to
exclude assets from the RAB or to create a separate MAR by reference to vessel or cargo
type, as the declared service relates to the use of the shipping channels and berths
generally.619 PNO considers that the Navigation Service Charge must satisfy the pricing
principles set out in section 44ZZCA and the section 44X factors, which do not embody a
stand-alone cost test.620
PNO considers that the ACCC regulatory decisions in relation to the Hunter Valley Coal
Network do not support the Port being disintegrated into its constituent physical elements for
the purpose of calculating the RAB.621 PNO submits that the prior regulatory decisions relied
upon by Glencore do not involve a consideration of the MAR and, unlike the Port, the entire
rail network is not required to exist to satisfy the particular needs of those users. 622 PNO
considers that the safe and efficient operation of the Port and the public interest is served by
being able to provide facilities for securing vessels in emergency or other situations besides
loading and discharging cargo, including the use of non-coal berths to accommodate such
vessels.623
In reference to Glencore’s view regarding the consideration of efficient price discrimination,
PNO submits that the relevant question is whether discriminatory pricing between different
users of the declared service is efficient. PNO considers that it is efficient for PNO to price
discriminate through Ramsey pricing, to enable PNO to recover its MAR that has the least
impact on demand.624
In its response to the Draft Determination, PNO further submits that Glencore is referring to
segment pricing, which applies where customers do not pay for assets that provide the
declared service that they do not use.625 PNO disagrees with Glencore’s approach to
segment pricing, as it considers that Glencore’s approach proposes a new theoretical DORC
with re-optimised assets rather than considering which specific assets in the overall DORC
Glencore may or may not use.626 PNO considers that in applying segment pricing, it is the
parts of the actual facility used by various groups or classes of access seekers that is
relevant, rather than ‘a hypothetical facility which only serves that class or group’. 627
In addition, PNO responded to Glencore’s additional information on accessing non-coal
berths and the use of non-coal berths for non-routine berthing that was included in its
response to the Draft Determination as set out below.
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Accessing non-coal berths
PNO disagrees with Glencore’s submission that only two non-coal berths can accommodate
coal vessels (i.e. vessels larger than a Panamax vessel). PNO submits that, in addition to
Dyke 2 and Mayfield 7, the following berths can accommodate vessels larger than 240m
LOA: 628


the Channel Berth (can accommodate any vessel that calls at the Port including
cruise ships over 300m LOA)



Dyke 1 Berth (up to 265m LOA)



West Basin 3 Berth (up to 265m LOA)



West Basin 4 Berth (up to 265m LOA).

PNO also submits that in addition to berths, the basin is used by a number of associated
services that are essential to the provision of the Service to coal vessels.629 PNO notes the
following services, which are stationed or located in the basin: 630


10 tug vessels



the linesmen fleet



the floating navigation aids depot



other utility vessels used to support the maintenance dredging activity and coal
terminal maintenance.

Use of non-coal berths for non-routine berthing
PNO disagrees with Glencore’s view that non-coal berths are not required for non-routine
berthing of coal vessels. PNO submits that, while non-routine berthing events at the Port are
relatively low frequency, they can have a significant operational effect on the coal supply
chain. This is because the coal berths at the Port operate at a high level of utilisation and
turnover, so that any event that affects vessel loading also affects vessels behind it in the
loading stream.631
PNO submits that there are a number of factors taken into account when determining which
berth to use for a non-routine berthing.632 However, PNO notes that such events are usually
of indefinite duration, and:633
…no coal terminal would ordinarily be expected to assume the risk of
accommodating a stricken vessel for an indefinite period, which would directly impact
the terminal’s operations and its customers.
Instead, operators of the coal export terminals seek to utilise any available non-coal berth to
accommodate the affected vessel so as to minimise the impact on the coal supply chain. 634
628
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PNO notes that in its experience, the only time in which a coal berth has been used to
accommodate a non-routine berthing of a coal vessel is where an issue has occurred on the
outbound journey that required immediate berthing.635
To demonstrate the use of non-coal berths for non-routine berthing of a coal vessel, PNO
sets out an example of a vessel detained by the Australian Maritime Safety Authority
(AMSA) in September 2017 that was moved from a coal to a non-coal berth for repair.636
In relation to Glencore’s view that pre-positioning vessels due to weather events is inefficient
and unnecessary, PNO submits that: 637


as swell and weather events occur progressively over time, restrictions on vessel
movements at the port also occur progressively



swells from the south and south-east are the most common conditions that result in
restrictions in vessel movements. When this occurs, empty vessels entering the Port
present higher navigational risk and are therefore most likely to be subject to
restrictions prior to other vessel movements



it is common for outbound vessels to leave the Port in conditions where inbound
movements have been restricted. This is because outbound vessels face a lower
navigational risk as they are moving from relatively flat water to the open sea, and
loaded vessels ride lower in the water than empty ones



inbound vessels bound for a coal berth usually enter the Port following the departure
of the preceding vessel from that berth. As this can include multiple vessels leaving
at once, this can take multiple hours by which conditions can deteriorate sufficiently
for inbound movement to be restricted



swell conditions can last for multiple days. If the coal is available at the terminal for
loading during these conditions, it can avoid a demurrage bill for the vessel charterer
and reduce the backlog of vessels waiting to load and depart the Port.

PNO also notes an example of fog conditions that lead to the non-routine use of a non-coal
berth by a coal vessel at the Port.638

Commission view
The Commission considers that assets that are owned or leased by PNO and are required to
provide the Service should be included in the MAR for determining charges for coal users.
The Commission considers that PNO’s response to Glencore’s proposal to apply a standalone cost test to adjust the MAR for coal users is correct, in that:


the Service does not distinguish between coal and non-coal users



the assets Glencore seeks to exclude from the MAR provide value for both coal and
non-coal users, and therefore should be included in the MAR.
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The Commission notes that the Service is not exclusive to coal access, rather, the Service
includes the use of shipping channels at the Port and the use of Port terminals for both coal
and non-coal access. This definition of the declared service informs the determination of the
stand-alone cost test, which is the cost of providing access to both coal and non-coal
vessels on a stand-alone basis. In other words, the stand-alone cost ceiling prices charged
by PNO for the Service are those prices which will not hypothetically encourage entry into
the market or encourage any coalition of coal and/or non-coal users to provide the port
facility.
PNO argues that the stand-alone cost test of ‘coal access’ articulated by Glencore is not
relevant for the determination of the MAR of the declared service. The Commission
considers that PNO is correct as, given the definition of the Service, the Commission
considers that there is no defined and estimated service increment of ‘coal access’. The
smallest defined and estimated service increment includes both coal and non-coal access to
the Service. Therefore, the stand-alone cost of providing access to coal vessels is not less
than, but corresponds to, the stand-alone cost of providing the declared service.
The Commission notes that Glencore has provided additional information in its response to
the Draft Determination to demonstrate that there are a number of factors that affect the
ability for coal vessels to use non-coal berths, particularly in the Basin. However, the
Commission considers that the evidence provided by Glencore does not rule out the use of
non-coal berths by relatively smaller coal vessels (i.e. Panamax or shorter).
The Commission also notes that PNO has submitted evidence that assets including ‘the
Basin’ dredging, riverwalls and revetments, wharves and jetties, which were identified by
Glencore as ‘non-coal’, provide services for both coal and non-coal users. In particular, PNO
has provided information which indicates that there are a number of non-coal berths, both
within the Basin and main channel, which can accommodate longer coal vessels and an
example of an AMSA-detained Panamax coal vessel, which was moved from a coal berth to
a berth in the Basin.
The Commission also notes that Glencore provided additional information to demonstrate
that non-coal berths are not required for non-routine berthing of coal vessels. In response,
PNO has made submissions for the rationale for using non-coal berths for the non-routine
berthing of coal vessels. The Commission notes that PNO also provided an example of a
coal vessel using a non-coal berth during a weather event.
The Commission considers PNO has sufficiently demonstrated that the assets Glencore has
sought to exclude provide value for both coal and non-coal users.
Given the above, the Commission considers that including all assets that are owned or
leased by PNO and are required to provide the Service in the MAR will ensure that PNO’s
prices will be set so as to enable PNO to recover its efficient costs (sections 44X(1)(h) and
44ZZCA(a)(i)) which is in the legitimate business interests of PNO and its investment in the
facility (section 44X(1)(a)).
PNO also submits additional arguments concerning the pricing principles in section 44ZZCA
and the factors in section 44X. The Commission considers that these additional arguments
are not required to demonstrate that Glencore’s proposal is not appropriate. Accordingly, the
Commission does not address these arguments here.

Regulatory tax allowance
The BBM agreed by the parties requires an initial regulatory tax asset base (RTAB) to be
determined. The parties do not agree on the RTAB that should apply for the purposes of this
arbitration.
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The Draft Determination proposed to accept PNO’s proposal to carry forward the actual tax
asset base of the NPC for establishing the RTAB. Neither party raised concerns with this
approach in their response to the Draft Determination, and in fact Glencore noted that it
accepted the approach. The parties’ submissions and the Commission’s view, which
reaffirms the approach taken in the Draft Determination, are provided below.

PNO
PNO proposes that that the RTAB for the assets that provide the Service should be carried
forward from the actual tax asset base of the NPC as at 30 May 2014.639 PNO notes that tax
for the NPC was assessed by the Australian Tax Office (ATO) as if it were a tax paying
entity under the National Tax Equivalent Regime, and that the carry forward approach
follows commercial practice and has been used by other regulators. 640
PNO notes Glencore’s submission that, where tax values have not been previously
assigned, the RTAB should be set at the opening asset value assessed by the Commission
in this arbitration for pricing purposes.641 PNO submits that Glencore’s proposal is a moot
point as the channels and berth boxes do not appear to meet the ATO definition of a
depreciating asset for tax purposes nor are they eligible for a Division 43 deduction for
capital works.642
PNO has based its RTAB on ‘the information on [NPC] financials that were received as part
of the transaction’.643 PNO notes that the NPC data provides tax asset values for all
depreciating assets.644 PNO further submits that:645
PNO’s tax position is not relevant because it is affected by the particular structure of
the lease transaction, whereas the conventional regulatory practice deliberately
abstracts from the effects of such transactions. Almost all the assets, such as the
channel, are in PNO’s view not depreciable for tax purposes. Therefore, the tax
values should be carried forward and PNO submits the ACCC should adopt this
approach to tax asset values and lives.
Finally, PNO notes that the parties’ disagreement on this issue ‘may only be material if
Glencore wishes to depreciate the channel and other perpetual assets for tax purposes. In
our view, such items are of a capital nature and are clearly not depreciable for tax
purposes’.646
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Glencore
Glencore submits that an initial RTAB and life should be attributed to all assets.647 Glencore
considers that for assets where a tax value and life have not previously been determined
under the National Tax Equivalent Regime, the RTAB and life should be assumed to be the
same as the opening asset value assessed by the Commission in this arbitration for pricing
purposes.648 Glencore does not accept that the RTAB should be zero, which it submits
would occur under PNO’s proposal.649
Glencore considers that the lack of a tax value for the vast majority of PNO’s assets is due to
historical ownership arrangements and does not reflect any intrinsic characteristic of the
assets that mean no value should be attributed to them under tax law.650
That said, Glencore agrees with PNO’s observation that where assets are assigned a
perpetual life and therefore not depreciated, the impact of this issue is limited.651 In its
response to the Draft Determination, Glencore again acknowledged the immateriality of the
issue and noted that it accepted the Commission’s approach.652

Commission view
The Commission notes that the parties agree that, where a tax value and life has been
previously assigned under the National Tax Equivalent Regime, they should be carried
forward for the purposes of this arbitration. Further, PNO submits that the NPC data provides
tax asset values for all depreciating assets. On this basis, the Commission adopts PNO’s
values for depreciating assets for the purposes of this arbitration.
However, the parties do not agree on the RTAB to be adopted in the case of perpetual
assets, noting that the parties have agreed to treat the channel and many related assets
(including breakwaters, riverwalls and revetments) as having perpetual lives for the purposes
of this arbitration. That said, the parties do agree that this issue is likely relatively immaterial
in the overall context of this arbitration.
The Commission considers that the specific circumstances of each business, such as
business ownership, influences the establishment of the appropriate RTAB. The
Commission notes PNO’s submission that, where a government owned business is
privatised, the carry forward approach has previously been used by regulators and is
commercial practice. The Commission observes that, for example, the AER has previously
outlined:653
The AER proposes to establish appropriate values for the tax base in light of the
specific circumstances of each business. One of the most notable influences
concerns business ownership. The proposed approach involves taking the value of a
firm’s assets for tax purposes when it first became subject to tax, and rolling these
647
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values forward to the date when a post-tax approach is to apply, taking account of
relevant tax depreciation rules and actual capex and disposals. In the case of
government owned businesses, the proposed approach is similar, but utilises the
date and tax base when the business became subject to the [National Tax
Equivalent Regime].
The Commission also notes PNO’s submission that almost all the assets are in PNO’s view
not depreciable for tax purposes. The Commission notes that Glencore does not dispute this
nor does Glencore propose to depreciate perpetual assets for tax purposes. On this basis,
and given the above observations regarding relative immateriality and regulatory precedent,
the Commission considers it appropriate that the RTAB for the assets that provide the
Service be carried forward from the actual tax asset base of the NPC as at 30 May 2014 for
the purposes of this arbitration. The Commission considers that this is in the legitimate
business interests of PNO (section 44X(1)(a)).
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7.

Initial prices and pricing review mechanisms

Chapters 5 and 6 discussed issues relating to the valuation of PNO’s assets and the BBM
used for determining the MAR that PNO is able to recover from the Navigation Service
Charge and Wharfage Charge for the declared service. This chapter sets out the initial
charges that apply for the purposes of this arbitration, as well as the pricing review
mechanisms, and more specifically:


Initial Wharfage Charge



Annual price adjustment for the Wharfage Charge



Initial Navigation Service Charge



Annual price adjustment for the Navigation Service Charge



Annual true-up process for the Navigation Service Charge



Five-yearly review for the Navigation Service Charge

The Commission notes that, where the parties agree on matters relating to these issues, the
Draft Determination proposed to adopt the agreed position for the purposes of this
arbitration. Neither party raised concerns in relation to this approach in their responses to the
Draft Determination.

Initial Wharfage Charge
The parties have agreed on the initial level of the Wharfage Charge of $0.0746 per revenue
tonne as at 1 January 2018.654 The Wharfage Charge is a charge payable under the PMAA
for the availability of a site at which stevedoring operations may be carried out.655 In
accordance with the PMAA, it may be fixed in respect of different ports, sites, cargo or
vessels, or according to such other factors as the relevant port authority sees fit.656
PNO advises that the Wharfage Charge as defined in the PMAA includes some services that
fall outside the Service. For example, while the services provided at the leased wharves,
including the coal loading terminals berths, are all within the Service, the services provided
at common user wharves includes additional services that are not within the Service. PNO
notes that, for this reason, the Wharfage Charge is higher at common user wharves. 657
The parties have therefore further agreed that, for the purposes of the arbitration BBM, while
an allocation of the Wharfage Charge at the common user berths is attributed to the Service,
the amount of the Wharfage Charge at the leased berths is used.658
The Commission adopts the initial Wharfage Charge for the purposes of this arbitration on
the basis that it is agreed by the parties. The Commission considers that the price proposed
by the parties reflects the parties’ assessment of the efficient costs of providing access to
this aspect of the Service (sections 44X(1)(h) and 44ZZCA(a)(i)). The Commission further
notes that as the Wharfage Charge levied by PNO includes services that falls outside the
654
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Service, for the purposes of the model, PNO proposes to levy the amount of the Wharfage
Charge at the lower amount used for leased berths in order to reflect the direct costs of
providing access to the Service (section 44X(1)(d)).

Annual price adjustment to the Wharfage Charge
PNO proposes that the Wharfage Charge be indexed annually by CPI. 659 Glencore has not
objected to PNO’s proposed annual price adjustment for the Wharfage Charge. 660 On this
basis the Commission considers the parties are in agreement and understands that the
annual price adjustment proposed by the parties reflects the parties’ assessment of the
efficient costs of providing access to the Service (sections 44X(1)(h) and 44ZZCA(a)(i)).
The Commission determines that it is appropriate for the Wharfage Charge to be indexed
annually by CPI Sydney determined by reference to the CPI published for the September
quarter of that year and accepts the proposed adjustment as a term of the determination.661

Initial Navigation Service Charge
The parties do not agree on the initial level of the Navigation Service Charge. PNO submits
that the initial level of the charge should be $1.3643 per GRT, while Glencore submits that it
should be $0.4139 per GRT. The parties’ submissions on the range of issues relevant to the
DORC valuation and the BBM that inform their respective positions on the initial Navigation
Service Charge are outlined in chapters 5 and 6.
Based on the Commission’s views in relation to those issues, the Commission has
determined that the initial Navigation Service Charge is $0.6075 per GRT as at 1 January
2018.

Annual price setting for the Navigation Service Charge
The parties agree to the inclusion of an annual price setting mechanism for the purposes of
this arbitration. The annual price setting mechanism will establish the Navigation Service
Charge that is to apply from the start of each calendar year.662
The parties have agreed that the annual price setting mechanism will review the following
inputs to the BBM used to calculate the Navigation Service Charge:


forecast volumes



a ‘material change event’ ( i.e. a change in law) that is expected to cause an increase in
costs that would cause a change in the charges of more than 2.5 per cent663
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The parties agree that PNO will notify Glencore of the Navigation Service Charge that is to
apply for a calendar year at least 60 days prior to the start of that calendar year. The notice
will also outline the assumptions on which the price has been determined.664
The Commission notes that the parties have agreed to include an annual price setting
mechanism. Therefore, the Commission considers that an annual price setting mechanism
reflects the interests of both parties (sections 44X(1)(a) and 44X(1)(c)). Further, the
Commission notes that the opportunity to review forecast volumes ahead of each calendar
year and adjust the Navigation Service Charge accordingly will contribute to reducing the
magnitude of amounts to be reconciled through the true up process at the end of the period.

Annual true up process for the Navigation Service Charge
The parties agree to include an annual true up of the Navigation Service Charge for the prior
year to adjust for some actual outcomes over the year. It is agreed between the parties that
the annual true up process will reflect a pass through of:


the impact on revenue of actual volumes compared to forecast volumes through a
revenue unders and overs mechanism



costs of ‘force majeure’ events that have an incremental cost of in excess of $1 million. 665

However, the parties do not agree on the mechanics and timing of the annual true up
process.666 The Commission also notes that PNO submits that the inclusion of an annual
true up process (in addition to annual price setting and five-yearly review) forms part of the
package for PNO’s acceptance of the determination applying up to the expiration of the
current declaration.667
Given the agreement of the parties, the Commission includes an annual true up process for
the purposes of the arbitration. The Draft Determination proposed to adopt PNO’s proposal
in relation to the mechanics and timing of the process. Neither party raised additional
concerns in their response to the Draft Determination. The parties’ submissions and the
Commission’s view, which reaffirms the approach taken in the Draft Determination, are
outlined below.

Glencore
Glencore notes that the annual price setting process proposed for the purposes of this
arbitration (see chapter 7.4) will commence with PNO advising Glencore of proposed prices
60 days before the commencement of the new calendar year. Glencore submits that, for
example, the price for year 2 cannot include the true up for year 1 as the true up relates to
actual events that occur within a year, which will not be known until the end of a year.668
Glencore proposes the following process in order to address this timing issue:
a) The true-up for year 1 will be assessed following the end of that calendar year.
b) The balance (positive or negative) will be rolled forward to the commencement of
year 3, accruing interest at WACC.
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c) The annual review for year 3 will then include the adjustment to prices resulting
from the year 1 true-up.669
Glencore does not agree that its approach is substantially more complex than PNO’s
approach. Glencore also does not consider that its approach requires PNO to have a
specific forecast of its vessels.670
Further, Glencore notes PNO’s concern that Glencore will not choose to avail itself of the
arbitrated charge in order to avoid the true up if Glencore’s proposed process is followed.
However, Glencore submits that this concern is unwarranted as Glencore believes that the
arbitrated charge will not be higher than PNO’s current published charge.671
Nevertheless, in its response to the Draft Determination, Glencore noted that it accepts that
the methodology proposed by PNO is intended to achieve, and capable of achieving, the
same outcome as the methodology proposed by Glencore.672

PNO
PNO’s proposed annual true up process requires that after completion of the relevant period,
a single invoice will be issued by Glencore to PNO (where the previous year’s price setting
regime resulted in an over-recovery by PNO) or by PNO to Glencore (where there is underrecovery by PNO) to give effect to the annual true up.
The invoice is to detail the adjustment between actual price inputs (aggregate vessel gross
tonnage and aggregate cargo tonnage) from the previous year compared to the forecast
price inputs for the period.673
PNO submits that its process should be adopted for the purposes of the arbitration
because:674
a) Glencore’s approach adds greater complexity. To make the Glencore process
work, Glencore will be required to provide forecasts on the number and size of
vessels that will be using the service in any given year so that PNO can apply the
adjustment across the appropriate number of vessels.
b) in the event the vessel forecasts provided by Glencore are inaccurate compared
to actual vessel volumes, a further true up process will need to be implemented
whereby prices are further adjusted to deal not only with annual price
adjustments, but also the residual true up adjustment from previous years.
c) as the arbitrated terms can be opted into at the election of Glencore, in the event
that the adjusted price (or the adjusted price plus true-up) exceeds PNO’s
standard price terms, Glencore may choose not to avail itself of the arbitrated
terms and rely on PNO’s standard price terms and conditions. This would leave
the true-up component “stranded” and would result in PNO bearing liability for all
amounts to be adjusted. This would be an inequitable and unreasonable result.
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Commission view
The Commission notes that each of the parties’ proposed processes are intended to
produce, in effect, the same outcome. Accordingly, the Commission’s view is that a true up
process that is simple in design and implementation is preferable. This will be in the
legitimate business interests of PNO (section 44X(1)(a)) and in the interests of those who
have rights to access the Service (section 44X(1)(c)). The Commission has therefore taken
into account the complexity that would be involved in practically implementing each of the
parties’ proposed annual true up processes as a relevant matter under section 44X(2). The
Commission considers that the process proposed by PNO is less complex in design and
implementation, and is therefore more appropriate.
Consequently, the Commission considers that after completion of the calendar year (being
the relevant pricing period), either Glencore or PNO should issue a single invoice to the
other (depending on whether the previous year’s price setting regime has resulted in an
over-recovery or under-recovery by PNO) to give effect to the annual true up.
To facilitate the exchange of invoices the Commission also adopts the true up reconciliation
process proposed by PNO. Specifically, that within 60 days of the end of the calendar year
PNO shall provide Glencore a true up reconciliation account setting out:


forecast cargo volumes and gross tonnage of coal and non-coal vessels for the relevant
year



actual cargo volumes and gross tonnage of coal and non-coal vessels for the relevant
year



the variance of the actual data against the forecast data



identification of the variance between the total amount paid by Glencore for the
Navigation Service Charge under the determination for the relevant year, and the total
amount to be paid if the Navigation Service Charge was based on actual volumes.675

Five-yearly review for the Navigation Service Charge
The five-yearly review is intended to be a process to be engaged in by the parties in addition
to and simultaneously with the annual price setting process for the Navigation Service
Charge (see chapter 7.4).676

Agreed components
The parties agree that it is appropriate that five-yearly reviews of certain inputs to the BBM
for the purposes of determining prices should apply for the term of the arbitration
determination. Glencore submits:
Recognising however that a term of 15 years is beyond the normal term of a
regulatory model and there are significant risks associated with attempting to
forecast inputs to the building block model for this term, we consider that the pricing
framework should include provision for a scheduled review of the inputs to the
building block model at five year intervals.677
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The Commission also notes that PNO submits the inclusion of a five-yearly review (in
addition to an annual true up process and annual price setting) forms part of the package for
PNO’s acceptance of the determination applying up to the expiration of the current
declaration.678
The parties agree that the following inputs are to be reviewed as part of the five-yearly
review process:679


RAB to be rolled forward from previous five-year period



Remaining useful life of assets and depreciation



WACC



Forward-looking five-year forecast of capital expenditure



Forward-looking five-year forecast of operating expenditure.

Given the agreement of the parties, the Commission includes in the determination a
five-yearly review encompassing the aforementioned elements. The Commission notes that
the agreed elements of the five-yearly review reflect key commercial terms of the
determination. The Commission considers that the inclusion of a five-yearly review
mechanism with specific elements for review provides sufficient certainty while still providing
flexibility for the determination to deal with changes in circumstances over time, including
lessening risks associated with attempting to forecast inputs to the BBM for this term. This is
in both the legitimate business interests of PNO, and the interest of those who have the
rights to use the Service (sections 44X(1)(a) and (c)).

Not agreed components
The parties do not agree on aspects of the elements to be reviewed in relation to the RAB
roll forward and the remaining useful life of assets and depreciation, specifically:


the inclusion of a true up of the rate of return on past forecast versus actual capital
expenditure



possible reclassification of assets from perpetual to depreciating.

The Draft Determination proposed to not allow for either of the above. In their responses to
the Draft Determination, the parties reiterated their previous submissions and provided
limited additional detail on their reasons. The parties’ submissions on the areas of
disagreement for the five-yearly review, and the Commission’s determination on these
issues, which reaffirms the approach taken in the Draft Determination, is detailed below.

Glencore
RAB roll forward
Glencore considers that the framework and calculation methodologies for the pricing model
to be used in the subsequent five year periods should be clearly specified. 680 In particular,
Glencore submits that it would like to be clear on how the RAB will be rolled forward at the
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commencement of the first year of the review period.681 Glencore proposes that the RAB roll
forward process at the beginning of subsequent five year periods should:


include actual (rather than forecast) capital expenditure



continue to be based on forecast inflation, as this will ensure that PNO does not bear
inflation risk and continues to be compensated for the full real WACC that the ACCC
accepts



be based on forecast depreciation and indexation, consistent with the approach adopted
in recent decisions by the AER



include a true up for the return on actual capital expenditure compared to the return on
forecast capex. Any over (or under) recovery of the return on capital expenditure over
the previous period would be rolled forward (at WACC) and included as an adjustment to
the asset values at the commencement of the next period.682

In response to the Draft Determination, Glencore further submits that actual capital
expenditure should be included at the time of commissioning, and should exclude any capital
expenditure that is provided or funded by users. Glencore also submits that not including a
true up for the return on actual capex compared to the return on forecast capital expenditure
would prioritise the need to incentivise cost efficiency over the need to incentivise providing
truthful information about efficient costs. Glencore considers that the second of these
incentives should take priority as otherwise PNO will be incentivised to overstate its capital
expenditure forecasts.683
Glencore submits that PNO’s capital expenditure program will primarily be a small number of
substantial expansions, noting that:684
The nature of port development is such that these investments are often large, with
planning starting several (or many) years before a decision to invest occurs. The final
timing and value of PNO’s investment is highly uncertain and inextricably linked to
third party investment decisions. Much of this uncertainty is unavoidable and reflects
the nature of long term strategic investments, where forecasts are updated, modified
and subject to change over time as market circumstances inevitably change.
Glencore also notes PNO’s long-term plan for a staged container terminal development, and
that it is likely that this will involve capex on declared service assets. Glencore does not
consider that the opportunity to review PNO’s forecasts provides sufficient ability for
Glencore to ensure that those forecasts are accurate with its only avenue in the event of
disagreement being via arbitration.685

Reclassification of assets (useful lives and depreciation)
Glencore accepts that the ability to review the useful lives of assets and rates of depreciation
is consistent with orthodox regulatory methodologies insofar as they are applied to
depreciating assets.686 Glencore submits:
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…to the extent that assets have been assigned a physical or economic life in the
DORC valuation, and circumstances change so that a revision to that life is
appropriate, Glencore does not object to this being considered as part of the five
year review.687
However, Glencore submits that at the five-year review it is inappropriate for PNO to review
the life/depreciation assumption for perpetual assets.688
Glencore advises that it is willing to accept the approach of Castalia (PNO’s economic
consultants) of treating certain assets as being physically perpetual for the purposes of the
arbitration.689
However, Glencore submits that this approach results in no depreciation being applied to
assets as at the initial valuation date (and therefore the DORC value being set higher than
what would be the case if the physical life of the assets were acknowledged). Recognising
this, Glencore is of the view that it should not be subsequently open to PNO to seek to
depreciate the assets on the basis that they have reconsidered the issue and believe that
they have a finite physical life.690 Glencore submits that:
the opportunity sought by PNO is not one of revising remaining lives to reflect
updated information consistent with orthodox regulatory arrangements, but rather
one of changing its costing philosophy.691

PNO
RAB roll forward
PNO notes that the method for the RAB roll forward is not yet agreed. PNO submits that the
RAB roll forward should:


include actual (rather than forecast) capital expenditure, noting that it is only efficient
actual capital expenditure



continue to be based on forecast inflation. PNO agrees in principle but notes that this is
currently the subject of considerable regulatory debate



be based on forecast depreciation and indexation



not include a ‘true up’ of the rate of return on past forecast versus actual capital
expenditure. Glencore has proposed this approach as part of the RAB roll-forward. PNO
submits that it disagrees with this approach as it does not align with an incentive-based
regulation approach, and notes that ongoing capital expenditure is not material in the
context of the RAB.692
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Reclassification of assets (useful lives and depreciation)
PNO submits that the terms of the arbitration should provide for the ability to review the
useful lives of assets and rates of depreciation. PNO submits that this is an orthodox,
standard regulatory approach.693
In response to the Draft Determination, PNO submits that there is no relationship between
return on capital and return of capital (depreciation) such that a higher return on asset does
not substitute for depreciation.694 PNO further submits that:695
In the context of this arbitration, if PNO were to change its view on remaining useful
lives of the currently perpetual assets it would be required at the five-yearly review to
“make the case” and justify the change with substantial facts and analysis—with the
Commission as final arbitrator if required.
In these circumstances there is very little uncertainty for users, and certainly no
“unnecessary” uncertainty.

Commission view
RAB roll forward
The Commission considers that the RAB roll forward should follow a standard regulatory
approach that incorporates:


actual (rather than forecast) capital expenditure



continue to be based on forecast inflation



be based on forecast depreciation and indexation.

Consistent with its decision on user funding (see chapter 5.5), the Commission considers
that actual capital expenditure that is rolled into the RAB should exclude any actual capex
that is provided or funded by users. Similarly, forecast capital expenditure for the following
five year period should exclude any that is forecast to be provided or funded by users.
In respect of the timing that capital expenditure is rolled into the RAB, the Commission
considers that capital expenditure should be included in the RAB at the time of
commissioning, including an amount for interest incurred during construction of assets. The
Commission considers that this is in the legitimate business interest of PNO to be able to
recover its efficient costs (sections 44X(1)(a)), 44X(1)(h) and 44ZZCA).
In relation to the inclusion of a true up for the return on actual capital expenditure compared
to the return on forecast capital expenditure in the RAB roll forward, the Commission does
not consider this to be appropriate. The Commission considers that a true up of this nature
introduces unnecessary complexity to the five-yearly review process (section 44X(2)).
Further, access pricing regimes should provide incentives to reduce costs or otherwise
improve productivity (section 44X(1)(h)). In this regard, the Commission considers the
proposed true up mechanism is not appropriate.
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Reclassification of assets (useful lives and depreciation)
In relation to the possible reclassification of assets from perpetual to depreciating in the
course of the five-yearly reviews, the Commission does not consider this to be appropriate in
the context of this arbitration. The reclassification of assets from perpetual to depreciating is
likely to be a more contentious exercise as compared with the resetting of remaining useful
lives of depreciating assets. The former requires both parties to first agree on the
reclassification and then the remaining useful life, whereas the latter starts from a place of
agreement as to the classification with the remaining useful life being the only issue. Further,
to potentially reclassify assets every five years will likely lead to greater uncertainty and
price, and is in and of itself inconsistent with the position that they are perpetual assets. The
Commission considers that the inclusion of a potential reclassification of this nature
increases the likelihood of further disputes arising and introduces unnecessary uncertainty
into the process, which is not in the interests of users who have rights to use the Service
(section 44X(1)(c)).
The Commission is, however, cognisant of the need for PNO to reasonably recover its
efficient costs. In this regard, the Commission notes that the primary purpose of establishing
a useful life of an asset is to ensure that the service provider is able to reasonably recover
the cost of the asset over its remaining useful life through an annual allowance for
depreciation. In the case of perpetual assets, the service provider does not receive an
annual allowance for depreciation. However, the service provider does receive an annual
return on capital, where the value of that annual return is higher in the case of perpetual
assets as compared with depreciated assets. The Commission considers that this sufficiently
ensures the legitimate business interests of PNO with respect to its investment
(section 44X(1)(a)).
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8.

Non-price terms and conditions
Notification

The parties do not agree on whether Glencore should be required to provide 48 hours’ prior
written notice to PNO of Glencore’s intention to have the arbitrated terms and conditions
apply to vessels within the scope of the determination.696 The Commission notes that the
parties did not raise any additional concerns in their submissions to the Draft Determination,
and so the Commission reaffirms the approach taken.

Glencore
Glencore submits that it should not be required to provide such notice. 697 Glencore submits
that any requirement for prior written notice is unwarranted and adds complexities beyond
the existing requirements according to which access to the Port and the channel are
currently managed. Glencore notes that it does not currently give written notice to PNO of its
intention to use the Service and that the PMAA does not require any vessel to give prior
notice to a port in respect of any representation made under section 48(4) of the PMAA.698
Glencore further submits that a requirement to provide notice in advance may cause its
vessels or shipping agents to be discriminated against in some manner, or otherwise
penalised if they do not arrive at a set time. ‘For instance because they are under the
direction of the Harbour Master and must wait offshore before entering the channel because
of loading issues at the coal terminal, harbour tides or safety matters.’699 Further, Glencore
also submits that it does not wish to create issues for shipping agents that it uses who may
feel at risk of retaliation.700
Glencore does accept that it is necessary to notify PNO of its chartered ships to which the
arbitrated terms are to apply for the purpose of invoicing. For this purpose, Glencore submits
that it will provide to PNO a list of vessels that should incur charges under the arbitrated
terms at the time that these vessels transit the channel. Glencore considers that this
approach will address any practical concerns held by PNO. 701

PNO
It is PNO’s view that the provision of advance written notice of entry is necessary given that
Glencore is able to choose whether it avails itself of the arbitrated terms. That is, vessels to
which the terms of the arbitration determination apply may still elect to use the Service under
the terms and conditions that apply to all coal vessels. 702
PNO confirms that the vessel scheduling function at the Port is in fact performed by PNO,
and not by the PANSW or the Harbour Master.703 PNO advises that it is current and
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customary practice that PNO receives 48 hours’ notice of the intention of a vessel to enter
the Port to use the Service,704 and that PNO otherwise has no visibility of the party chartering
a vessel calling at the Port.705 PNO advises that in the absence of such notice PNO will
apply the standard arrangements and published charges by default, as PNO is otherwise
unable to ascertain the identity of the charterer of a vessel prior to its arrival. 706

Commission view
The Commission has determined that it is appropriate for Glencore to provide 48 hours’ prior
written notice to PNO of its intention to have vessels enter the Port to use the Service under
the arbitrated terms. The Commission accepts that written notice provided in advance is
necessary for PNO to ascertain the identity of the charterer and apply the arbitrated terms to
a vessel, which is in the legitimate business interests of PNO (section 44X(1)(a)). Notification
also meets PNO’s operational requirements necessary for the safe and reliable operation of
the Port (section 44X(1)(f)).707 Further, the Commission notes that the requirement to provide
this notice 48 hours in advance of entry aligns with the timing of the notification that must be
made to PNO of a vessel’s intention to enter the Port. The Commission therefore considers
that this requirement will not add significant complexities to the current practice for vessels
entering the Port or place any undue burden on Glencore (section 44X(1)(c)).

Assignment
The parties do not agree on whether Glencore should be able to assign its rights under the
arbitration determination in circumstances where Glencore sells its business or assets to
another party.
The Draft Determination proposed to include a provision regarding assignment. In its
response to the Draft Determination, PNO did not agree with the drafting adopted by the
Commission, and Glencore responded to PNO’s concerns. The parties’ submissions, and
the Commission’s view, which reaffirms the approach taken in the Draft Determination, are
outlined below.

Glencore
Glencore considers that it is inappropriate to prevent Glencore from assigning its rights in
relation to the terms and conditions of the arbitration ‘based on customary assignment
provisions’.708 However, Glencore would agree to a clause which provides that the parties
must not assign their rights except in the event of the sale of the business or assets
associated with one of the parties (i.e. a ‘carve out’ provision).709
Glencore further submits that, if a term concerning assignment includes a requirement for
written consent by the other party, it should also be stated that such consent is not to be
unreasonably withheld. 710 In its response to PNO’s concerns about the inclusion of such a
term, Glencore submits that such statements are commonly used in commercial contracts
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and have a well-understood meaning, and are therefore commercially reasonable and
practical.711

PNO
PNO considers that the terms of the arbitration are personal to Glencore, and that the rights
under an arbitration determination are not capable of being assigned. 712 In the interests of
avoiding any dispute arising from uncertainty about the application of and parties to the
terms, PNO seeks to include a provision to prohibit Glencore from assigning the benefits or
burdens of any arbitrated terms.713 This provision would state as follows:
Glencore cannot assign or otherwise transfer its rights under these Terms without the
prior consent of PNO.714
PNO does not agree to a ‘carve out’ to any such provision to allow Glencore to assign its
rights under the arbitration in the event that it sells its business or assets to a third party. 715
In response to the Draft Determination, PNO submits that a requirement that ‘consent is not
to be unreasonably withheld’ should not be included. PNO considers that to include such a
requirement in the terms of the determination would introduce unnecessary uncertainty to
the operation of the determined terms and conditions between the parties. PNO submits that
it cannot foresee any circumstances in which it would be unreasonable for it to withhold its
consent in circumstances where permitting Glencore to assign its rights where it sells its
business to a third party would be contrary to the Commission’s decision on scope. In
addition, PNO submits that the assignment of Glencore’s rights would give rise to perverse
outcomes where it is still required to perform its obligations under the determination.
Therefore PNO submits that it should have absolute discretion to refuse consent to such a
situation.716

Commission view
The Commission determines that it is appropriate to include a provision which states that:
‘Glencore cannot assign or otherwise transfer its rights under this determination without
the prior consent of PNO. Such consent is not to be unreasonably withheld’.
The Commission considers that the inclusion of this provision removes uncertainty between
the parties regarding the application of the terms of the determination, while enabling the
parties to manage currently unknown situations that might arise during the period of the
determination. This promotes the interests of Glencore (section 44X(1)(c)) as well as the
legitimate business interests of PNO (section 44X(1)(a)).
The Commission considers a ‘carve out’ provision that permits Glencore to assign its rights
under the arbitration determination where it sells its business to a third party would amount
to Glencore being allowed to assign its rights to a fourth party. The Commission considers
711
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that such a provision would be contrary to the Commission’s decision on scope (see
chapter 3.1 of this paper).

Dispute resolution
The parties agree in principle to including a provision for resolving disputes that may arise
between the parties in relation to the terms and conditions of the determination. 717 However,
the parties have not provided proposed drafting for a dispute resolution provision that is in an
agreed form. The Commission notes that the parties did not raise any additional concerns in
their submissions to the Draft Determination, and so the Commission reaffirms the approach
taken.

Glencore
Glencore submits that the parties have agreed that any disputes in respect of access upon
the terms and conditions of the determination will be properly dealt with ultimately by the
ACCC, the Courts and/or the Tribunal. 718 However, Glencore notes that it agrees in principle
to the inclusion of a dispute resolution mechanism, but PNO has not proposed any specific
form of clause to Glencore.719

PNO
PNO has proposed draft terms to govern the resolution of disputes, to be included in an
agreement between the parties.720 The key features of PNO’s proposed dispute resolution
procedure are:


a disputant must give written notice of the dispute to the other disputant



if the parties cannot agree about the procedure and timetable for dispute resolution,
each disputant must appoint a senior executive to meet or negotiate in good faith in
an attempt to resolve the dispute



if the dispute has not been resolved within 15 days after the date on which written
notice was given, or within a period agreed in writing by the parties, the dispute must
be submitted to a mediator (with the costs of the mediator to be split between the
parties)



if the dispute has not been resolved within 45 days after the date on which written
notice was given, or within a period agreed in writing by the parties, the dispute must
be submitted to arbitration by the ACCC pursuant to section 44S



the referral to, or undertaking of, a dispute resolution process does not (subject to
any interlocutory order) suspend the parties’ obligations under the terms of the
agreement.721

PNO’s proposed dispute resolution mechanism applies to disputes between the parties
arising from the terms and conditions of the determination. However, the dispute resolution
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process is also specified to apply to the five-yearly review process, and annual price setting
mechanism.722

Commission view
The Commission notes that the parties have agreed in principle to include a dispute
resolution clause. Therefore, the Commission considers that a dispute resolution clause
reflects the interests of both parties (sections 44X(1)(a) and 44X(1)(c)).
The Commission is of the view that the dispute resolution mechanism drafting proposed by
PNO is appropriate for the purposes of this arbitration, subject to one minor amendment.
The amendment is that the parties may notify the ACCC if they fail to resolve the dispute
through this process, but are not required to do so.
Taking into account the above amendment, the Commission considers that the process
proposed by PNO sets out a clear framework for the resolution of disputes in a timely
manner. Further, whether the parties have undertaken the steps in the dispute resolution
process will inform the ACCC’s consideration of whether the parties have been unable to
agree for future disputes notified by either party in relation to the determination.

Termination
The parties agree in principle to include a provision for terminating the terms and conditions
relating to and/or made under the determination.723 However, the parties did not submit
drafting for a termination clause that is in an agreed form. The Commission notes that the
parties did not raise any additional concerns in their submissions to the Draft Determination,
and so the Commission reaffirms the approach taken.

PNO
PNO’s proposed termination clause provides that:


the terms of the determination may be terminated by mutual written agreement



PNO may terminate the terms of the determination by written notice to Glencore
where Glencore is in breach of the terms, and
o

where such breach is capable of remedy, that breach has not been remedied
by Glencore within seven days notice of the breach, or

o

where the breach is not capable of remedy and PNO has notified Glencore of
that breach.



PNO may terminate the terms of the determination where PNO’s right to provide
access to the Port is terminated or expires



Glencore may terminate the terms of the determination by providing 28 days’ written
notice to PNO

Further, that should the termination clause come into effect, a true up reconciliation
process will be undertaken.724
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Glencore
Glencore has proposed that the terms and conditions that apply as between the parties
under the determination will be terminated where:


the parties agree in writing to terminate



Glencore gives written notice of termination



PNO’s right to provide access to the Port is terminated or expires



Glencore remains in material breach of one or more of the terms and conditions for
28 days following the exhaustion of all relevant dispute resolution processes, or



the ACCC makes a determination to that effect.725

Glencore submits that the ‘triggers’ for termination that are suggested by PNO are
disproportionate. 726

Commission view
The Commission notes that the parties have agreed in principle to include a termination
clause. Therefore, the Commission considers that a termination clause reflects the interests
of both parties (sections 44X(1)(a) and 44X(1)(c)).
The Commission determines that the following termination clause should apply for the
purposes of the determination:


the terms of the determination may be terminated by the parties mutual written
agreement



PNO may terminate the terms of the determination by written notice to Glencore where
Glencore is in material breach of the terms, and that breach has not been remedied by
Glencore within 28 days’ notice of the breach by PNO



PNO may terminate the terms of the determination where PNO’s right to provide access
to the Port is terminated or expires



Glencore may terminate the terms of the determination by providing 28 days’ written
notice to PNO

The Commission is of the view that the provision of a notice period of 28 days for Glencore
to remedy a material breach following notice is more appropriate given the long duration of
the determination, and Glencore’s commercial investment in the Hunter Valley coal industry
and associated supply chain. The Commission does not consider it appropriate or necessary
for the purposes of this arbitration to include a provision that enables the ACCC to make a
determination providing for termination of the terms and conditions.

Miscellaneous
The parties agree in principle to certain miscellaneous non-price terms, namely clauses
relating to trustee capacity, Goods and Services Tax (GST), notices, governing law, and
confidentiality. The Commission notes that these matters are not in dispute between the
parties. The Commission does not consider that these are matters relating to access which
are necessary for it to determine for the purposes of the arbitration.
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Appendix A
A timeline of the key stages of the arbitration process to date is outlined in Table 38 below.

Table 38: Key stages of the arbitration process
Date

Event

4 November 2016

Glencore lodges notification of access dispute with PNO in relation to the
terms and conditions of access to the Service at the Port of Newcastle.

8 November 2016

The ACCC acknowledges receipt of the access dispute notification to
Glencore, and informs PNO that a dispute notification has been lodged.
The ACCC requests any comments from parties by 11 November 2016.

11 November 2016

PNO considers that the pre-conditions for notification are not satisfied, the
notice is not valid, and the ACCC does not have jurisdiction to arbitrate as
Glencore is not a third party.

16 November 2016

The ACCC issues media release in relation to notification of access
dispute by Glencore.
PNO seeks written confirmation that the ACCC has not yet decided
whether the notification is valid, whether it has power to arbitrate, and is
currently giving consideration to the issues raised in its letter of 11
November 2016.

16-21 November 2016

The ACCC and parties exchange views on the validity of Glencore’s
access dispute notification.

22 December 2016

The ACCC notifies parties that the pre-conditions for valid notification of an
access dispute have been met and that an access dispute has been validly
notified by Glencore. The Chairman nominates Commissioners Cifuentes
and Court to constitute the Commission for the purposes of conducting the
arbitration.

16 January 2017

The ACCC provides parties further information on its views and reasons for
being satisfied that the pre-conditions for a valid notification of an access
dispute have been met.

16-27 January 2017

Correspondence between parties in relation to the ACCC’s views on the
validity of Glencore’s access dispute notification.

9 February 2017

Glencore proposes that the parties agree to 'stop the clock' on the
arbitration until the Full Federal Court makes its decision on the judicial
review of the Tribunal’s decision to declare the Service at the Port of
Newcastle.

10-28 February 2017

Correspondence between the ACCC and parties on agreement to
disregard ‘suspension period’ in working out expected period under
section 44XA.

28 February 2017

Parties finalise agreement pursuant to section 44XA(4) that if PNO’s
application for judicial review is not upheld by the Full Federal Court, then
the ‘suspension period’ be disregarded in working out the expected period
under section 44XA.
Suspension period
2 February 2017 – 16 August 2017
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16 August 2017

Full Federal Court dismisses PNO’s application for judicial review of the
Tribunal’s decision.

23 August 2017

The Commission advises parties of the process it intends to follow for the
arbitration, including:


draft confidentiality order which proposes to implement a general
confidentiality regime to protect information arising from the arbitration
from disclosure beyond the arbitration



draft directions seeking general information about port services and
port charges.

Parties requested to comment on draft orders and directions by 28 August
2017.
28 August 2017

PNO requests meeting with the ACCC and Glencore to discuss matters
raised in PNO’s letter dated 24 August 2017. That is, issues relating to the
validity and scope of the arbitration.
Glencore provides comments on the Commission’s proposed directions.

29 August 2017

Meeting held between ACCC staff, PNO, and Glencore. Staff reiterate
ACCC views, noting that draft directions have been issued on the basis
that an access dispute exists and has been validly notified. Parties
requested to provide any further comments on draft directions by 30
August 2017.

30 August 2017

PNO provides comments on draft directions and proposes an alternative
approach to arbitration, namely that the ACCC only seeks further
information from parties on scope only, and set a date for a conference to
allow parties to submit on issues of scope. PNO also seeks ACCC views in
relation to the involvement of the State of NSW as a party to the arbitration.

1 September 2017

The Commission issues final orders and directions to parties.
Both parties are directed to make submissions on:


scope of the matters to be determined by the Commission (direction 1)



description of charges imposed by PNO in relation to the Service
(direction 1)



appropriate pricing methodology to determine the prices for the
relevant charges (direction 1)



factors that should be taken into account in setting prices for charges
relating to the Service (direction 1).

PNO is directed to make submissions on:


various services provided by the State of NSW, categories of charges
and prices levied for each of the services provided, and the basis for
the price level of charges prior to the commencement of PNO’s lease
to manage and operate the Port of Newcastle (direction 3)



various services provided by PNO, categories of charges and prices
levied for each of the services provided, and the basis for the price
level of charges since the commencement of PNO’s lease to manage
and operate the Port of Newcastle (direction 4).

The Commission also responds to PNO’s proposed approach to
arbitration.
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PNO seeks confirmation from the ACCC that it does not require the State
of NSW as a party to the arbitration as a 'provider'.

6 September 2017

The ACCC confirms that the State of NSW is not a required party to
arbitration as a provider.

15 September 2017

Parties provide responses to direction 1 of order and direction issued on 1
September 2017.

22 September 2017

Parties provide responses to each other’s submissions in response to the
direction issued on 1 September 2017.

25 September 2017

PNO requests that the ACCC confirms whether non-coal vessel access
terms are excluded from the scope of arbitration, and that continuing
conduct of the arbitration is invalid.

29 September 2017

The ACCC advises Glencore and PNO that it will hold an arbitration
hearing and responds to PNO’s letter to the ACCC dated 25 September
2017.
PNO advises ACCC that it intends to file an originating application for
judicial review of ACCC’s conduct in relation to arbitration unless an
alternative process is proposed that satisfactorily addresses the issues
identified by PNO.

3 October 2017

Glencore responds to PNO’s views concerning the State of NSW as
provider.
Glencore responds to PNO’s draft application to seek judicial review of the
ACCC’s conduct in relation to arbitration.
The ACCC advises PNO that it is proceeding with the hearing.
PNO requests further information to understand the ACCC’s position on
the scope of the arbitration.

4 October 2017

PNO responds to ACCC’s questions in relation why the State of NSW is a
necessary party to the arbitration.

6 October 2017

PNO provides responses to directions 3 and 4 of order and direction
issued on 1 September 2017.

9 October 2017

PNO files in the Federal Court an application for judicial review, an
application for an extension of time, and affidavits in support.
Glencore and PNO make submissions ahead of the arbitration hearing on
16 October 2017 on issues of scope:

10 October 2017



Glencore attaches a report prepared by Synergies Economic
Consulting (Synergies)



PNO attaches written advice from C A Moore and Brendan Lim.

PNO responds to Glencore’s letter dated 10 October 2017.
The ACCC requests PNO to advise whether it has had, or proposes to
have communications with Glencore regarding an agreement between
parties to disregard certain periods of time. In the absence of such an
agreement, the ACCC advises parties that it will proceed with the
arbitration hearing scheduled for 16 October 2016.
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Glencore and PNO respond to the ACCC’s letter dated 10 October 2017.

11 October 2017

Glencore seeks confirmation from PNO on whether it is seeking to raise
the issue of whether the State of NSW is a ‘provider’ as part of application
for judicial review or at arbitration hearing.
PNO states its position on the State of NSW as a provider, and notes that
ACCC has not yet provided reasons for its view.
PNO notes its views on the urgency of the application for judicial review
and asks about 'stopping the clock'.

12 October 2017

Case management hearing before Federal Court (Jagot J) on PNO’s
application for judicial review of the ACCC’s conduct in relation to
arbitration.

15 October 2017

Glencore makes further submissions for the arbitration hearing.

16 October 2017

PNO makes further submissions regarding proposed procedural directions.
Arbitration hearing held at the ACCC Sydney office. Parties make oral
submissions on issues of scope and pricing methodology.

18 October 2017

PNO reapproaches Glencore on ‘stopping the clock’.

19 October 2017

The Commission issues directions to parties.
Glencore is directed to provide:


material or any additional submissions to support its position on the
scope of the arbitration (directions 1(i) and (ii))



evidence of supply arrangements between Glencore and its coal
customers, shipping agents and vessel owners (direction 1(iii))



submissions on whether it makes representations of the kind referred
to in section 48(4)(b) of the Ports and Maritime Administration Act
1995 (NSW) (PMAA), and whether there are any limitations on
Glencore to make such representations (directions 1(iv) and (v)).

PNO is directed to provide responses to submissions made by Glencore
(direction 2).
23 October 2017

Parties do not agree on ‘stopping the clock’.

30 October 2017

Glencore provides responses to direction 1(i) to (v) issued on 19 October
2017.

1 November 2017

The Commission issues varied 19 October 2017 directions to allow parties
further time to make submissions.

7 November 2017

Glencore provides responses to direction 1 issued on 1 November 2017.

9 November 2017

The Federal Court dismisses PNO’s application for judicial review of the
ACCC’s conduct in relation to the arbitration.

16 November 2017

PNO provides responses to direction 2 issued on 1 November 2017.

27 November 2017

The Commission issues directions to parties.
PNO is directed to provide:


documents containing any building block/financial models used or
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taken into account by PNO for the purpose of implementing its 2015
pricing restructure, including the spreadsheets, data and assumptions
underlying the inputs into the models (direction 1(i))


document reporting on or containing analysis evidencing PNO’s
‘assessment of the costs of service [for the purposes of the 2015
pricing restructure], based on the kind of principles that would be
applied by a regulator referred to in its response to the Commission’s
directions of 1 September 2017, and including any analysis of the
value of assets and any re-valuation of assets undertaken (direction
1(ii))



document reporting on or containing analysis in relation to PNO’s
forecasts or assumptions for 2015 and onwards for the number and
gross tonnage of vessel visits, as well as the volume of coal exports
each year which was taken into account in developing the 2015 pricing
restructure (direction 1(iii))



reports and presentations, provided to the Board of Directors of PNO
which contains a reference to the pricing restructure implemented in
2015 (direction 1(iv))



report or recommendation from an external provider obtained by PNO
in relation to the 2015 pricing restructure (direction 1(v))



any other information or document which PNO considers relevant to
the matters contained in directions 1(i) – (iii) (direction 1(vi))



any submissions on the matters outlined in section 44X in relation to
the material provided in response to directions 1 (i)-(iv) (direction
1(vii)).

Glencore is directed to provide any analysis and submissions in reply to
the materials and submissions provided by the PNO under direction 1
(direction 2).
8 January 2018

PNO responds to direction 1 issued on 27 November 2017 with redactions
to State of NSW information and matters it considers irrelevant or nonresponsive to the Commission’s directions.
PNO requests that the Commission to treat certain material as confidential
under section 44ZL.

22 January 2018

PNO provides redacted State of NSW information to the Commission and
Glencore in response to direction 1 issued on 27 November 2017.

2 February 2018

The Commission issues varied 27 November 2017 directions to allow
Glencore further time to respond to PNO’s submissions provided under
direction 1.

9 February 2018

The ACCC advises PNO of its decision on the confidentiality request
regarding information provided in response to direction 1 issued 27
November 2017.
The ACCC decides that the following information is to be provided to
Glencore’s external advisors who have signed confidentiality undertakings:


remainder of the additional worksheets



entire shadow regulatory analysis.
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14-15 February 2018

Glencore receives further information from PNO in response to the
decision by the ACCC on PNO’s confidentiality request.

9 March 2018

Glencore responds to direction 2 issued on 2 February 2018, including:

19 March 2018



a pro forma BBM explanatory memorandum prepared by Synergies



a pro forma BBM prepared by Synergies.

ACCC provides parties its preliminary views on the scope of the arbitration.
ACCC considers that the following matters are within the scope of the
arbitration and will be dealt with in the ACCCs determination:


the terms and conditions of access where Glencore, either directly or
by an agent, charters a vessel to enter the Port precinct and load
Glencore coal, including all current and future charges relating to the
provision of the Service to Glencore



the terms and conditions of access where Glencore makes a
representation to PNO of the kind referred to in section 48(4)(b) of the
PMAA that it has the functions of the owner of a vessel, or accepts the
obligation to exercise those functions, in order to enter the Port
precinct and load Glencore coal.

ACCC issues directions to parties seeking an agreed timeline for parties’
external advisors to jointly develop and submit to the ACCC:


a BBM, or other such if the parties agree, for the formulation of prices
(direction 1(i))



an accompanying report setting out those aspects of the model upon
which they are able to agree (direction 1(ii))



a submission setting out any other matters relating to terms and
conditions of access upon which they are able to agree (direction
1(iii)).

Parties are also directed to provide any comments or submissions on draft
directions (direction 2).
26 March 2018

Parties respond to directions issued on 19 March 2018.

27 March 2018

The Commission issues directions to parties.
PNO is directed to provide:


PNO’s initial pricing model to Glencore (direction 1)



PNO’s initial terms and conditions (direction 2).

Glencore is directed to provide a document setting out any questions or
initial issues to be discussed between the parties and their external
advisors in response to PNO’s initial pricing model and PNO’s initial terms
and conditions (direction 3).
Parties are then directed to:


develop and submit a joint pricing model (direction 4)



provide a document setting out joint terms and conditions of access
with the prices based on the model submitted under direction 4
(direction 5)



separately provide any submissions and analysis relating to aspects of
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the joint pricing model and terms and conditions that the parties are
unable to agree upon (direction 6)

9 April 2018



respond to any submissions made under direction 6 (direction 7)



provide, in responding to directions 4 to 7, views and supporting
reasons and evidence on any relevant matters that should be taken
into account pursuant to section 44X(1) and 44X(2), and the date from
which any or all of the provisions of a final determination should apply
pursuant to section 44ZO.

PNO responds to direction 1 issued on 27 March 2018, including:


a proposed BBM for the formulation of prices



a Castalia Report ‘Declared Services Building Block Model:
Explanatory Note – Report to Port of Newcastle Operations’



a document setting out PNO’s proposed price and non-price terms and
conditions of access to the declared shipping channel service based
on PNO’s BBM.

10 April 2018

Glencore requests that PNO provide it with the AECOM DORC valuation of
assets used to provide the declared shipping channel service as referred to
in the Castalia Report ‘Declared Services Building Block Model:
Explanatory Note – Report to Port of Newcastle Operations’, which formed
part of its response to direction 1 issued on 27 March 2018.

11 April 2018

The Commission issues directions to PNO to provide Glencore with the
AECOM DORC valuation of assets used to provide the declared shipping
channel service as referred to in the Castalia Report ‘Declared Services
Building Block Model: Explanatory Note – Report to Port of Newcastle
Operations’.

12 April 2018

PNO responds to directions issued on 11 April 2018.

18 April 2018

Glencore responds to direction 3 issued on 27 March 2018.

7 May 2018

PNO and Glencore jointly respond to direction 4 issued on 27 March 2018.

14 May 2018

Glencore responds to direction 5 issued on 27 March 2018.

15 May 2018

PNO responds to direction 5 issued on 27 March 2018.

23 May 2018

PNO writes to Glencore to provide their views on non-price terms and
conditions.

24 May 2018

Glencore responds to PNO’s letter dated 23 May 2018, providing their
views on non-price terms and conditions.

28 May 2018

Parties respond to direction 6 issued on 27 March 2018.

29 May 2018

PNO seeks an extension of time to respond to directions 7 and 8 issued on
27 March 2018.

30 May 2018

The Commission issues directions varying directions 7 and 8 issued on 27
March 2018 to extend the time for parties to provide a response.
Glencore requests further information from PNO to support and
substantiate PNO’s prior submissions.
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31 May 2018

PNO requests information from Glencore to support information contained
in a report provided by Glencore’s consultant, Synergies.
Glencore agrees to PNO’s request for further information.

31 May 2018

Glencore requests reasons for the Commission’s decision to vary
directions 7 and 8 issued on 27 March 2018.

1 June 2018

The Commission issues directions to PNO to provide information to
Glencore, pursuant to Glencore’s request on 30 May 2018.

4 June 2018

PNO responds to directions issued on 1 June 2018.

12 June 2018

Parties respond to directions 7 and 8 of directions issued on 27 March
2018 and varied on 30 May 2018.

22 June 2018

Glencore provides supplementary report prepared by Synergies.

26 June 2018

The Commission issues a direction to PNO to provide a submission in
reply to the Synergies supplementary report provided by Glencore.

9 July 2018

PNO responds to directions issued on 26 June 2018.

20 July 2018

The Commission provides the Draft Determination and Statement of
Reasons to the parties.
The Commission issues directions to the parties to provide their
submissions on the Draft Determination and Statement of Reasons
(direction 1), and following that any submissions in reply to the other party
(direction 2).

17 August 2018

Glencore and PNO respond to direction 1 of directions issued 20 July
2018.

3 September 2018

Glencore and PNO respond to direction 2 of directions issued 20 July
2018.

18 September 2018

The Commission provides reasons to Glencore for its decision to extend
the timeframe for directions issued on 27 March 2018.

18 September 2018

The Commission provides the Final Determination, Statement of Reasons
and Arbitration Report to the parties
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