Final Access Determination No. 7 of 2011 (MTAS)

Competition and Consumer Act 2010

The AUSTRALIAN COMPETITION AND CONSUMER COMMISSIONmakes
these final access determinations under sectioB@52f the Competition and
Consumer Act 2010.

Date of decision: 7 December 2011



1.

11

Application

This instrument sets out final access deteroim@~AD) in respect of the
declared domestic mobile terminating access se{{NEEAS’).

1.2The price in this FAD is exclusive of Goods andv&mss Tax (GST).

2.1

3.1
3.2

4.2

Note:
1. From 1 January 2011:

e acarrier licence held by a carrier is subjed tmndition that the carrier must
comply with any access determinations that areiegdge to the carrier; and

* acarriage service provider must comply with acgess determinations that are
applicable to the provider.

2. An Access Provider and Access Seeker may arttean Access Agreement relating to a
declared service. Access Agreements prevail owemisistent access determinations:
section 152BCC of th€ompetition and Consumer Act 2010.

Definitions and interpretation

Schedule 7 applies to the interpretation of ilmstrument. The Schedules form
part of this instrument.

Commencement and duration

This final access determination commences dsmiiary 2012.

This final access determination remains indarp until and including
30 June 2014.

Note:

1. An access determination may come into force dayawhich is earlier then the day the
determination is made: subsections 152BCF(1), 13ZBYand 152BCF(2A) of the
Competition and Consumer Act 2010.

Terms and conditions of access

If a carrier or carriage service provider iguieed to comply with any or all of

the standard access obligations in respect okaast declared service, the

carrier or carriage service provider must complthwihose obligations on the

terms and conditions set out in this clause 4.

Note: The terms and conditions in a final accessrdgnation apply only to those terms and
conditions where terms and conditions on that maitan Access Agreement cannot be
reached, no special access undertaking is in apersetting out terms and conditions on

that matter and no binding rules of conduct hawenbeade setting out terms and
conditions on that matter: section 152AY of ampetition and Consumer Act 2010.

If the carrier or carriage service providereguired to supply the relevant
declared service to a service provider, the caori@arriage service provider
must supply the service:

(@) atthe price specified in Schedule 1; and
(b) on the non-price terms and conditions specifie8chedules 2—6.
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Schedule 1 — Price terms for the domestic mobile te rmination
access service (MTAS)

1.1  The prices applicable to the MTAS for the periodahuary 2012 to
30 June 2014 are as follows:

Time period cpm

1 January 2012 — 31 December 20125
1 January 2013 — 31 December 2()13.8
1 January 2014 — 30 June 2014 3.6




Schedule 2 — Billing and Notifications

2.1.

2.2.

2.3.

2.4.

2.5.

2.6.

2.7.

The Access Seeker’s liability to pay Charges fer $lervice to the Access
Provider arises at the time the Service is supfliethe Access Provider to
the Access Seeker, unless the parties agree ofgerwi

The Access Seeker must pay Charges in accordaticéha FAD, including
but not limited to this Schedule 2.

The Access Provider shall provide the Access Segitkran invoice each
month in respect of Charges payable for the Seruntess the parties agree
otherwise.

The Access Provider shall be entitled to invoice Altcess Seeker for
previously uninvoiced Charges or Charges which weaerstated in a
previous invoice, provided that:

(@) the Charges to be retrospectively invoiced careasanably
substantiated to the Access Seeker by the Accessler; and

(b) subject to clause 2.5, no more than six months bkapsed since the
date the relevant amount was incurred by the AcBes&er’s customer,
except where the Access Seeker gives written consenlonger period
(such consent not to be unreasonably withheld).

The parties must comply with the provisions of applicable industry
standard made by the ACMA pursuant to Part 6 off#hecommunications
Act 1997 (Cth) and the provisions of any applicable industrge registered
pursuant to Part 6 of thieelecommunications Act 1997 (Cth) in relation to
billing.

Subject to any Billing Dispute notified in accordarwith this FAD, an

invoice is payable in full 30 Calendar Days aftex tlate the invoice was
issued or such other date as agreed between ttiespdihe Access Seeker
may not deduct, withhold, or set-off any amountsaiccounts in credit, for
counter-claims or for any other reason or attaghcamdition to the payment,
unless otherwise agreed by the Access ProvidearAdunts owing and
unpaid after the due date shall accrue interegt ttaim the due date up to and
including the date it is paid at the rate per anmdithe 90 day authorised
dealers bank bill rate published in thestralian Financial Review on the first
Business Day following the due date for paymenits @.5 percent.

In addition to charging interest in accordance wluse 2.6 or exercising any
other rights the Access Provider has at law or utide FAD, where an
amount is outstanding and remains unpaid for mwae 20 Business Days
after it is due for payment, and is not an amoubjext to any Billing Dispute
notified in accordance with this FAD, the Acceseviiler may take action,
without further notice to the Access Seeker, t@vec any such amount as a
debt due to the Access Provider.



2.8.

2.9.

2.10.

2.11.

2.12.

2.13.

2.14.

2.15.

Unless the parties otherwise agree, there shalblsetting-off (i.e. netting) of
invoices except where a party goes into liquidatiorwhich case the other
party may set-off. However, in order to minimise gdministration and
financial costs, the parties shall consider in gf@oith set-off procedures for
inter-party invoices which may require the aligntneiithe parties’ respective
invoice dates and other procedures to allow seteodiccur efficiently.

The Access Provider must, at the time of issuingaaice, provide to the
Access Seeker all information reasonably requisethb Access Seeker to
identify and understand the nature and amounta €harge orthe invoice.
Nothing in this clause 2.9 is intended to limit settions 152AR(6) and
152AR(7) of the CCA.

If the Access Seeker believes a Billing Disputestsxiit may, invoke the
Billing Dispute Procedures by providing written iwetto the Access Provider
(Billing Dispute Notice). A Billing Dispute must be initiated only in good
faith.

Except where a party seeks urgent injunctive refief Billing Dispute
Procedures must be invoked before either partylmegyn legal or regulatory
proceedings in relation to any Billing Dispute.

If a Billing Dispute Notice is given to the AcceBsovider by the due date for
payment of the invoice containing the Charge windheing disputed, the
Access Seeker may withhold payment of the dispGtealge until such time
as the Billing Dispute has been resolved. Otherwise Access Seeker must
pay the invoice in full in accordance with this FARut subject to the
outcome of the Billing Dispute Procedures).

Except where payment is withheld in accordance wldhise 2.12, the Access
Provider is not obliged to accept a Billing Dispiietice in relation to an
invoice unless the invoice has been paid in full.

A Billing Dispute Notice may not be given to thed®ss Provider in relation
to a Charge later than six Months after the due @tatthe invoice for the
Charge issued in accordance with 2.6.

(&) The Access Provider shall acknowledge receiptBiflang Dispute Notice
within two Business Days by providing the Accessk&e with a reference
number.

(b) Within five Business Days of acknowledging a BifjiDispute Notice under
clause 2.15(a), the Access Provider must, by writigtice to the Access
Seeker:

(i) accept the Billing Dispute Notice; or

(ii) reject the Billing Dispute Notice if the Access Ader reasonably
considers that:

(A) the subject matter of the Billing Dispute Noticealeeady being dealt
with in another dispute;



2.16.

2.17.

(B) the Billing Dispute Notice was not submitted in ddaith; or

(C) the Billing Dispute Notice is incomplete or containaccurate
information.

(c) If the Access Provider fails to accept or rejeet Billing Dispute Notice within
five Business Days of acknowledging the Billing Rite Notice under clause
2.15(a), the Access Provider is taken to have @edape Billing Dispute
Notice.

The Access Seekshall, as early as practicable and in any cadamiitve
Business Days after the Access Provider acknowteddgilling Dispute
Notice, provide to the other party any further velat information or materials
(which was not originally provided with the Billifgispute Notice)on which it
intends to rely (provided that this obligation @ imtended to be the same as
the obligation to make discovery in litigation).

Without affecting the time within which the Acced3sovider must make the
proposed resolution under clause 2.17, the Accessder may request
additional information from the Access Seeker thegasonably requires for
the purposes of making a proposed resolution patdoalause 2.17. This
additional information may be requested up to 18iBess Days prior to the
date on which the Access Provider must make thegsexd resolution under
clause 2.17. The Access Seeker must provide thesged information within
five Business Days of receiving the request. IfAlseess Seeker fails to do so
within five Business Days, the Access Provider itae the Access Seeker’'s
failure to provide additional information into aeod when making its
proposed resolution.

The Access Provider shall try to resolve any Bglispute as soon as
practicable and in any event within 30 Businessd#yaccepting a Billing
Dispute Notice under clause 2.15 (or longer peifi@greed by the parties), by
notifying the Access Seeker in writing of its prepd resolution of a Billing
Dispute. That notice shall:

(a) explain the Access Provider’s proposed resolutiociyding providing
copies where necessary of all information reliedrum coming to that
proposed resolution); and

(b) set out any action to be taken by:

(i) the Access Provider (e.g. withdrawal, adjustia refund of the
disputed Charge); or

(i) the Access Seeker (e.g. payment of the depp@harge).

If the Access Provider reasonably considers thatllitake longer than 30
Business Days after acknowledging a Billing DispN@#ice to provide a
proposed resolution, then the Access Provider regyest the Access
Seeker’s consent to an extension of time to prothdeproposed resolution
under this clause 2.17 (such consent not to beasareably withheld).



2.18.

2.19.

2.20.

2.21.

If the Access Seeker does not agree with the Adeasader’s decision to
reject a Billing Dispute Notice under clause 2.1%h@ Access Provider's
proposed resolution under clause 2.17, it mustobliyehin 15 Business Days
of being notified of such decisions (or such lontyee agreed between the
parties). Any objection lodged by the Access Seekttr the Access Provider
must be in writing and state:

(@) what part(s) of the proposed resolution it objéats

(b) the reasons for objection;

(c) what amount it will continue to withhold payment(dfapplicable); and
(d) any additional information to support its objection

If the Access Seeker lodges an objection to thpgwed resolution under this
clause, the Access Provider must, within 5 Busiisgs of receiving the
objection, review the objection and

(e) provide a revised proposed resoluti®eyised Proposed Resolutiom
this Schedule 2); or

()  confirm its proposed resolution.
Any:

(@) withdrawal, adjustment or refund of the disputedigle by the Access
Provider; or

(b) payment of the disputed Charge by the Access Séakéhe case may
be),

must occur as soon as practicable and in any evidmh one Month of the
Access Provider’s notice of its proposed resolutioder clause 2.17 or its
Revised Proposed Resolution under clause 2.18(dsable), unless the
Access Seeker escalates the Billing Dispute undese 2.22. If the Access
Provider is required to make a withdrawal, adjustnoe refund of a disputed
Charge under this clause but its next invofast(invoice) is due to be issued
within 48 hours of its proposed resolution undawusk 2.17 or its Revised
Proposed Resolution under clause 2.18 (as appizabken the Access
Provider may include that withdrawal, adjustmentedund in the invoice
following the first invoice notwithstanding thatishmay occur more than one
Month after the Access Provider’s notice of itsgosed resolution or Revised
Proposed Resolution.

Where the Access Provider is to refund a disputear@®, the Access
Provider shall pay interest (at the rate set ogtanse 2.6) on any refund.
Interest shall accrue daily from the date on wigahh relevant amount to be
refunded was paid to the Access Provider, untiddte the refund is paid.

Where the Access Seeker is to pay a disputed Chiwgéccess Seeker shall
pay interest (at the rate set out in clause 2.6heramount to be paid. Interest



2.22.

2.23.

2.24.

2.25.

shall accrue daily from the date on which eachveeie amount was originally
due to be paid to the Access Provider, until the tlee amount is paid.

If:

(@) the Access Provider has not proposed a resoluticording to clause
2.17 or within the timeframe specified in claus&72.or

(b) the Access Seeker having first submitted an olgeainder clause 2.18
is not satisfied with the Access Provider’'s ReviBedposed Resolution,
or the Access Provider’s confirmed proposed resmiytvithin the
timeframes specified in clause 2.18,

the Access Seeker may escalate the matter undesec?a23. If the Access
Seeker does not do so within 15 Business Days thiéetime period stated in
clause 2.17 or after being notified of the Access/Rler's Revised Proposed
Resolution under clause 2.18(e) or confirmed pregassolution under clause
2.18(f) (or a longer period if agreed by the paiti¢he Access Seeker shall be
deemed to have accepted the Access Provider’s gedpesolution made
under clause 2.17 or Revised Proposed Resolutiderutause 2.18(e) or
confirmed proposed solution under clause 2.18() @dauses 2.20 and 2.21
shall apply.

If the Access Seeker wishes to escalate a Billirgpite, the Access Seeker
must give the Access Provider a written notice:

(a) stating why it does not agree with the Access PRlens Revised
Proposed Resolution or confirmed proposed solutiater clause 2.18;
and

(b) seeking escalation of the Billing Dispute.

A notice under clause 2.23 must be submitted toxtiminated billing
manager for the Access Provider, who shall disbossbest to resolve the
Billing Dispute with the Access Seeker’'s nominatednterpart. If the parties
are unable to resolve the Billing Dispute withinefiBusiness Days of notice
being given under clause 2.23 (or such longer dagagreed between the
parties) the Billing Dispute must be escalatechAccess Provider’s
nominated commercial manager and the Access Seal@minated
counterpart who must meet in an effort to resaheeBilling Dispute.

If the Billing Dispute cannot be resolved withindi Business Days of it being
escalated to the Access Provider's nominated cogialenanager and the
Access Seeker’s nominated counterpart under clade(or such longer
period as agreed between the parties):

(a) either party may provide a written proposal toakieer party for the
appointment of a mediator to assist in resolvirgdispute. Mediation
shall be conducted in accordance with the mediajiodelines of the
ACDC and concluded within three Months of the psgidunless the
parties agree to extend this timeframe); or



2.26.

2.27.

2.28.

2.29.

2.30.

(b) if the parties either do not agree to proceed tdiaten within five
Business Days of being able to propose the appeimtof a mediator
under clause 2.25(ar are unable to resolve the entire Billing Disgput
by mediation, either party may commence legal gulaory
proceedings to resolve the matter.

The parties shall ensure that any person appoortegfuired to resolve a
Billing Dispute shall take into account the prifeiphat the Access Seeker
shall be entitled to be recompensed in circumsant®re the Access Seeker
is prevented (due to regulatory restrictions orosgiective invoicing) from
recovering from its end-user an amount which isstiigect of a Billing
Dispute (aBackbilling Loss), provided that:

(@) such principle shall apply only to the extent tasihthe Billing Dispute
is resolved against the Access Provider; and

(b) such principle shall apply only to the extent taathit is determined
that the Backbilling Loss was due to the Acceswviglsy unnecessarily
delaying resolution of the Billing Dispute.

Each party must continue to fulfil its obligatiomsder this FAD while a
Billing Dispute and the Billing Dispute Proceduge® pending.

All discussions and information relating to a Bitli Dispute must be
communicated or exchanged between the partiesghrine representatives
of the parties set out in clause 2.24 (or theipeetive nominees).

There shall be a presumption that all communicatlmetween the parties
during the course of a Billing Dispute are madeaamthout prejudice and
confidential basis.

If it is determined by the Billing Dispute Procedsy any other dispute
resolution procedure, or by agreement betweendrtéep, that three or more
out of any five consecutive invoices for a givem&= are incorrect by five
percent or more, then, for the purposes of claua@, 8he interest payable by
the Access Provider in respect of the overpaid arhotiithe invoices in
guestion shall be the rate set out in clause 88, percent. The remedy set
out in this clause 2.30 shall be without prejud@any other right or remedy
available to the Access Seeker.



Schedule 3 — Creditworthiness and security

3.1.

3.2.

3.3.

3.4.

Unless otherwise agreed by the Access Providetiess Seeker must (at
the Access Seeker’s sole cost and expense) pravithe Access Provider and
maintain, on terms and conditions reasonably reduiy the Access Provider
and subject to clause 3.2, the Security (as skalldtermined having regard to
clause 3.3 and as may be varied pursuant to cBad¥én respect of amounts
owing by the Access Seeker to the Access Provideethis FAD.

(@) The Access Seeker acknowledges that unlessnitie agreed by the
Access Provider, it must maintain (and the AccessiBer need not
release or refund) the Security specified in cl&id€for a period of six
Months following the last to occur of:

(i) cessation of supply of a Service or Services uttde=AD, and
(i) payment of all outstanding amounts under this FAD.

(b) Notwithstanding clause 3.2(a), the Access Eenhas no obligation to
release the Security if, at the date the AccessgitRrowould otherwise
be required to release the Security under claiga)3the Access
Provider reasonably believes any person, includipgovisional
liquidator, administrator, trustee in bankrupt@ceiver, receiver and
manager, other controller or similar official, Fkegitimate right to
recoup or claim repayment of any part of the am@aid or satisfied,
whether under the laws or preferences, fraudulispiogitions or
otherwise.

The Security (including any varied Security) sloadly be requested when the
Access Provider has reasonable grounds to doubtdbess Seeker’s ability
to pay for Services. The Security shall be of almamh and in a form which is
reasonable in all the circumstances. As a statenfeganeral principle the
amount of any Security shall be calculated by esfee to:

(&) the aggregate value of all Services likely to bevyated to the Access
Seeker under this FAD over a reasonable period; or

(b) the value of amounts invoiced under this FAD buytaid (excluding any
amounts in respect of which there is a currenirigjlDispute notified in
accordance with this FAD).

For the avoidance of doubt, any estimates, foreaasbther statements made
or provided by the Access Seeker may be used b&dbess Provider in
determining the amount of a Security.

Examples of appropriate forms of security, haviegard to the factors
referred to in clause 3.3, may include without tation:

(@) fixed and floating charges;

10



3.5.

(b) personal guarantees from directors;
(c) bank guarantees;

(d) letters of comfort;

(e) mortgages;

(H aright of set-off;

(g) a Security Deposit; or

(h) a combination of the forms of security referredntparagraphs (a) to (g)
above.

If any Security is or includes a Security Depas$ign:

(i) the Access Provider is not obliged to invés Security Deposit or hold
the Security Deposit in an interest bearing accouwtherwise; and

() the Access Seeker is prohibited from dealintip\&ecurity Deposit or its
rights to that Security Deposit (including by weyassignment or
granting of security).

If any security is or includes a Bank Guaranteethatl Guarantee (Original
Bank Guarantee) has an expiry date which is thedlgsby which a call made
be made under a Bank Guarantee, the Access Seakepmcure a
replacement Bank Guarantee for the amount guambtgéhe Original Bank
Guarantee no later than two months prior to thergxjate of the Original
Bank Guarantee, such replacement Bank Guarantee/tban expiry date of
no less than 14 months from the date of delivethefreplacement Bank
Guarantee.

If the Access Seeker fails to procure a replaceBank Guarantee, then in
addition to any other of the Access Provider’s tsgimder this FAD, the
Access Provider may, at any time in the month gondhe expiry date of the
Bank Guarantee, make a call under the Bank Guardotehe full amount
guaranteed. The amount paid to the Access Propittsuant to a call on the
Bank Guarantee will become a Security Deposit.

The Access Provider may from time to time wherediheumstances
reasonably require, request Ongoing Creditwortlsme®rmation from the
Access Seeker to determine the ongoing creditwres of the Access
Seeker. The Access Seeker must supply Ongoing t@a@thiness
Information to the Access Provider within 15 Busis®ays of receipt of a
request from the Access Provider for such inforamatiThe Access Provider
may, as a result of such Ongoing Creditworthinegsrination, having regard
to the factors referred to in clause 3.3 and stlfeclause 3.7, reasonably
require the Access Seeker to alter the amount, torthe terms of the
Security (which may include a requirement to prevadiditional security), and
the Access Seeker must provide that altered Sgawuitihin 20 Business Days
of being notified by the Access Provider in writiofthat requirement.

11



The Access Seeker may from time to time requesfAdoess Provider to
consent (in writing) to a decrease in the requBedurity and/or alteration of
the form of the Security. The Access Provider mugihin 15 Business Days
of the Access Seeker’s request, comply with thgiiest if, and to the extent,
it is reasonable to do so (having regard to thofageferred to in clause 3.3).
The Access Provider may request, and the Accedse6sglall promptly
provide, Ongoing Creditworthiness Information, flee purposes of this
clause 3.6.

In the event that the Access Seeker provides Ogdoraditworthiness
Information to the Access Provider as requiredhay $chedule 3, the Access
Seeker must warrant that such information is tfaie, accurate and complete
as at the date on which it is received by the Ax&asvider and that there has
been no material adverse change in the Access Beé&kancial position
between the date the information was preparedlandadte it was received by
the Access Provider. In the event that there haa banaterial adverse change
in the Access Seeker’s financial position betwdendate the information was
prepared and the date it was received by the Adeesasder, the Access
Seeker must disclose the nature and effect oflthage to the Access
Provider at the time the information is provided.

For the purposes of this Schedul€®®going Creditworthiness Information
means:

(@) a copy of the Access Seeker’s most recent publiabdded balance
sheet and published audited profit and loss state(t@gether with any
notes attached to or intended to be read with batdnce sheet or profit
and loss statement);

(b) a credit report in respect of the Access Seekewloere reasonably
necessary in the circumstances, any of its ownedg@ctors
(Principals) from any credit reporting agency, @redovider or other
third party. The Access Seeker shall co-operatepaodde any
information necessary for that credit reportingraxye credit provider or
other independent party to enable it to form arueate opinion of the
Access Seeker’s creditworthiness. To that endAtoess Seeker agrees
to procure written consents (as required undePtivacy Act 1988
(Cth)) from such of its Principals as is reasonat@gessary in the
circumstances to enable the Access Provider to:

(i) obtain from a credit reporting agency, credit pdavior other
independent party, information contained in a dregport;

(i) disclose to a credit reporting agency, credit ptevior other
independent party, personal information about éaafcipal; and

(i) obtain and use a consumer credit report;

(c) aletter, signed by the company secretary or dullgaised officer of the
Access Seeker, stating that the Access Seeket issavent and not
under any external administration (as defined @Qébrporations Act

12



3.9.

3.10.

3.11.

2001 (Cth)) or under any similar form of administrationder any laws
applicable to it in any jurisdiction; and

(d) the Access Seeker’s credit rating, if any has lassigned to it.

The Access Seeker may require a confidentialityeuiating to be given by
any person having access to confidential infornmationtained in its Ongoing
Creditworthiness Information prior to such inforioatbeing provided to that
person.

Subject to this Schedule 3, the Access Provider, imats absolute discretion,
deem a failure by the Access Seeker to provide (dggoreditworthiness
Information or an altered Security in accordancenwiause 3.5 as:

(a) an event entitling the Access Provider to alterahmunt, form and
terms of the Security of the Access Seeker; or

(b) a breach of a material term or condition of thiLFA

Any disputes arising out of or in connection witth8dule 3 shall be dealt
with in accordance with the procedures in Schedule

13



Schedule 4 — General dispute resolution procedures

4.1.

4.2.

4.3.

4.4,

4.5.

If a dispute arises between the parties in conoraetith or arising from the
supply of the Service under this FAD, the dispitalldoe managed as follows:

(@) inthe case of a Billing Dispute, the dispute sballmanaged in
accordance with the Billing Dispute Procedures; or

(b) subject to clause 4.2, in the case of a Non-Billlngpute, the dispute
shall be managed in accordance with the procedetesut in this
Schedule 4.

To the extent that a Non-Billing Dispute is raiggdarises in connection with,
or otherwise relates to, a Billing Dispute, thetess the Access Provider
otherwise determines, that Non-Billing Dispute sbalresolved in
accordance with the Billing Dispute Procedures. Abeess Provider may
seek a determination from an independent thirdygartwhether a dispute
initiated by the Access Seeker as a Billing Dispsitg Non-Billing Dispute. If
the independent third party deems the dispute & Men-Billing Dispute, the
Access Provider may provide written notice to treedss Seeker to pay any
withheld amount to the Access Provider on the date tbr the disputed
invoice or if the due date has passed, immediatelgotification being given
by the Access Provider.

If a Non-Billing Dispute arises, either party may, written notice to the
other, refer the Non-Billing Dispute for resolutiander this Schedule 3. A
Non-Billing Dispute must be initiated only in gotaith.

Any Non-Billing Dispute notified under clause 413adl be referred:

(&) initially to the nominated manager (or managersegch party, who
shall endeavour to resolve the dispute within 18iBess Days of the
giving of the notice referred to in clause 4.3 uctsother time agreed by
the parties; and

(b) if the persons referred to in paragraph (a) abaved resolve the
Non-Billing Dispute within the time specified undesragraph (a), then
the parties may agree in writing within a furtheefBusiness Days to
refer the Non-Billing Dispute to an Expert Commttender clause 4.11,
or by written agreement submit it to mediation @c@dance with clause
4.10.

(@) under clause 4.4 the Non-Billing Dispute is nobhesd and a written
agreement is not made to refer the Non-Billing Dispto an Expert
Committee or submit it to mediation; or,

(b) under clause 4.10(f), the mediation is terminaseud

14



4.6.

4.7.

4.8.

4.9.

4.10.

(c) after a period of five Business Days after the mealn is terminated as
referred to in paragraph (b), the parties do nedlke the Non-Billing
Dispute or agree in writing on an alternative pchae to resolve the
Non-Billing Dispute (whether by further mediatiomritten notice to the
Expert Committee, arbitration or otherwise) eitharty may terminate
the operation of this dispute resolution procedanelation to the
Non-Billing Dispute by giving written notice of t@ination to the other

party.

A party may not commence legal proceedings in auytqexcept
proceedings seeking urgent interlocutory relief)@spect of a Non-Billing
Dispute unless:

(@) the Non-Billing Dispute has first been referred fesolution in
accordance with the dispute resolution procedurewgen this Schedule
4 or clause 4.2 (if applicable) and a notice teatiirg the operation of
the dispute resolution procedure has been issuder whause 4.5; or

(b) the other party has failed to substantially compity the dispute
resolution procedure set out in this Schedule daurse 4.2 (if
applicable).

Each party must continue to fulfil its obligatiomsder this FAD while a
Non-Billing Dispute and any dispute resolution gdare under this Schedule
4 are pending.

There shall be a presumption that all communicatlmetween the parties
during the course of a Non-Billing Dispute are madea without prejudice
and confidential basis.

Each party shall, as early as practicable aftentigication of a Non-Billing
Dispute pursuant to clause 4.3, provide to therqthety any relevant
materials on which it intends to rely (providedtttias obligation is not
intended to be the same as the obligation to mea®wkry in litigation).

Where a Non-Billing Dispute is referred to mediatlwyy way of written
agreement between the parties, pursuant to cladée)4

(a) any agreement shall include:
() a statement of the disputed matters in the NonAgilDispute; and
(i) the procedure to be followed during the mediation,

and the mediation must take place within 15 Busii@sys upon the
receipt by the mediator of such agreement;

(b) it must be conducted in accordance with the memhajuidelines of the
ACDC in force from time to timeACDC Guidelines) and the
provisions of this clause 4.10. In the event of smpnsistency between
them, the provisions of this clause 4.10 shall ailev

15



4.11.

(©)
(d)

(e)

(f)
(9)

(h)

it is to be conducted in private;

in addition to the qualifications of the mediatontemplated by the
ACDC Guidelines, the mediator should:

() have an understanding of the relevant aspectsof th
telecommunications industry (or have the capaoityuickly come
to such an understanding);

(i) have an appreciation of the competition law implares of his/her
decisions; and

(i) not be an officer, director or employee of a telaowinications
company or otherwise have a potential for a candifanterest;

the parties must notify each other no later thaha@s prior to
mediation of the names of their representatives s¥tal attend the
mediation. Nothing in this subclause is intendeduggest that the
parties are able to refuse the other’'s chosen septatives or to limit
other representatives from the parties attendimpguhe mediation;

it shall terminate in accordance with the ACDC &liitks;

the parties shall bear their own costs of the ntegtiancluding the costs
of any representatives and shall each bear hatfdbts of the mediator;
and

any agreement resulting from mediation shall bhregarties on its
terms.

The parties may by written agreement in accordanteclause 4.4(b),
submit a Non-Billing Dispute for resolution by argert Committee
(Initiating Notice), in which case the provisions of this clause 4&hiall apply
as follows:

(@)

(b)
()

(d)

(e)

The terms of reference of the Expert Committeel §feahs agreed by the
parties. If the terms of reference are not agredamfive Business

Days after the date of submitting the Initiatingtide (or such longer
period as agreed between the parties), the reterthe Expert
Committee shall be deemed to be terminated.

An Expert Committee shall act as an expert andae@tn arbitrator.

The parties shall each be represented on the E€penimittee by one
appointee.

The Expert Committee must include an independeaitpérson agreed
by the parties or, if not agreed, a nominee ofAG®C. The chairperson
must have the qualifications listed in paragrapi®@)(i), (i) and (iii).

Each party shall be given an equal opportunityresent its submissions
and make representations to the Expert Committee.
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412

(f)

(¢))

(h)

()
(k)

()

The Expert Committee may determine the disputdydicg any
procedural matters arising during the course oflibpute) by
unanimous or majority decision.

Unless the parties agree otherwise the parties esisire that the Expert
Committee uses all reasonable endeavours to redebision within 20
Business Days after the date on which the termnefefence are agreed
or the final member of the Expert Committee is apaal (whichever is
the later) and undertake to co-operate reasonaitthytiae Expert
Committee to achieve that timetable.

If the dispute is not resolved within the timefrareéerred to in clause
4.11(g), either party may by written notice to tiker party terminate
the appointment of the Expert Committee.

The Expert Committee shall have the right to condngy enquiry as it
thinks fit, including the right to require and retaelevant evidence
during the course of the appointment of the Ex@ernmittee or the
resolution of the dispute.

The Expert Committee must give written reasonst$odecision.

A decision of the Expert Committee is final andding on the parties
except in the case of manifest error or a mistdkave.

Each party shall bear its own costs of the endoyrthe Expert
Committee including the costs of its representatiaay legal counsel
and its nominee on the Expert Committee and thigegaghall each bear
half the costs of the independent member of theeExpommittee.

Schedule 4 does not apply to a Non-BillingpDts to the extent that:

(@)

(b)

there is a dispute resolution process establighednnection with, or
pursuant to, a legal or regulatory obligation (utthg any dispute
resolution process set out in a Structural Semaraindertaking) and
that process has been initiated; and

the issue the subject of that dispute is the sameiin dispute in the
Non-Billing Dispute.
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Schedule 5 — Confidentiality provisions

5.1.

5.2.

5.3.

5.4.

5.5.

Subject to clause 5.4 and any applicable statwtoty, each party must keep
confidential all Confidential Information of thehatr party and must not:

(@) use or copy such Confidential Information excepttfi@ purposes of this
FAD,; or

(b) disclose or communicate, cause to be disclosedrannicated or
otherwise make available such Confidential Infoiorato any third
person.

For the avoidance of doubt, information generatédiwthe Access
Provider's Network as a result of or in connectrath the supply of the
relevant Service to the Access Seeker or the ioerection of the Access
Provider's Network with the Access Seeker’s Netw@ther than the
aggregate Network information of the Access Pravatel all Access Seekers
to whom the relevant Service is supplied) is thef@ential Information of

the Access Seeker.

The Access Provider shall upon request from theedeSeeker, disclose to
the Access Seeker quarterly aggregate traffic fldarmation generated
within the Access Provider’'s Network in respectgdarticular Service
provided to the Access Seeker, if the Access Pepvitkasures and provides
this information to itself. The Access Seeker npast the reasonable costs of
the Access Provider providing that information.

Subject to clause 5.5, Confidential Informatiortted Access Seeker referred
to in clause 5.2 may be:

(@) used by the Access Provider:

(i) for the purposes of undertaking planning, mainteean
provisioning, operations or reconfiguration oflitetwork;

(i) for the purposes of this FAD,;
(i) for the purpose of billing; or
(iv) for another purpose agreed to by the Access Seaher;

(b) disclosed only to personnel directly involved ie fiurposes referred to
in paragraph (a) above.

A party Disclosing Party) may to the extent necessary disclose the
Confidential Information of the other party:

(@) tothose of its directors, officers, employees nagjecontractors
(including sub-contractors) and representativasttom the Confidential
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5.6.

5.7.

5.8.

(b)

()

(d)

(e)

(f)

(9)

(h)

(i)

Information is reasonably required to be disclomedhe purposes of
this FAD;

to any professional person acting for the Disclggtarty to permit that
person to protect or advise on the rights of thecldsing Party in
respect of the obligations of the Disclosing Partger this FAD,;

to an auditor acting for the Disclosing Party te #éxtent necessary to
permit that auditor to perform its audit functions;

in connection with legal proceedings, arbitratiexpert determination
and other dispute resolution mechanisms set ahisr=AD, provided
that the Disclosing Party has first given as muatice (in writing) as is
reasonably practicable to the other party so tiabther party has an
opportunity to protect the confidentiality of ito@fidential Information,
or for the purpose of seeking advice from a profesd person in
relation thereto;

as required by law provided that the Disclosingyhas first given as
much notice (in writing) as is reasonably practieab the other party,
that it is required to disclose the Confidentidbmation so that the
other party has an opportunity to protect the amritiality of its
Confidential Information, except that no noticeaguired in respect of
disclosures made by the Access Provider to the AG@{er section
152BEA of the CCA,;

with the written consent of the other party proddeat if required by
the other party as a condition of giving its corisére Disclosing Party
must comply with clause 5.6;

in accordance with a lawful and binding directigsued by a regulatory
authority;

if reasonably required to protect the safety ospanel or property or in
an emergency;

as required by the listing rules of any stock exgeawhere that party’s
securities are listed or quoted.

Each party must co-operate in any action takerhbyther party to:

(@)

(b)

protect the confidentiality of the other party'snfidential Information;
or

enforce its rights in relation to its Confidentiaformation.

Each party must establish and maintain securitysomes to safeguard the
other party’s Confidential Information from unautised access, use, copying,
reproduction or disclosure.

Confidential Information provided by one party be tother party is provided
for the benefit of that other party only. Each patknowledges that no
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5.9.

5.10.

warranty is given by the Disclosing Party that @enfidential Information is
or will be correct.

Each party acknowledges that a breach of this Stbaé&dby one party may
cause another party irreparable damage for whiahmetaoy damages would
not be an adequate remedy. Accordingly, in addtioother remedies that
may be available, a party may seek injunctive felgainst such a breach or
threatened breach of this Schedule 5.

If the Access Provider has the right to suspenckase the supply of the
Service pursuant to this FAD, and after suspensiaessation of supply of
the Service, the Access Seeker fails to pay amalugsor owing to the
Access Provider by the due date for payment;

then the Access Provider may do one or both ofdhewing:

(@) notify and exchange information about the Accesk8e(including the
Access Seeker’s Confidential Information) with amgdit reporting
agency or the Access Provider’s collection agamd; a

(b) without limiting clause 5.10, disclose to a credgporting agency:
(i) the defaults made by the Access Seeker to the Ad¢tewider; and

(i) the exercise by the Access Provider of any riglsiuspend or
cease supply of the Service under this FAD.
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Schedule 6 — Suspension and termination

6.1.

(@)
(b)

()
(d)

the Access Seeker has failed to pay monies paysaoler this FAD;

the Access Seeker’s use either of its FacilitietherAccess Provider’'s
Facilities is in contravention of any law;

the Access Seeker breaches a material obligatidaruhis FAD; or

any of the events described in clause 6.7 occumssipect of the Access
Seeker,

(Suspension Eventand:

(e)

(f)

within 20 Business Days after becoming aware ofhgpension Event,
the Access Provider gives a written notice to tlceess Seeker:

(i) citing this clause;
(i) specifying the Suspension Event that has occurred;

(i) requiring the Access Seeker to institute remediaba (if any) in
respect of that event; and

(iv) specifying the action which may follow due to didee to comply
with the notice,

(Suspension Noticgand:

the Access Seeker fails to institute remedial acii® specified in the
Suspension Notice within 20 Business Days aftegivaty the
Suspension Notice (in this clause 6.1, Remedy Period,

the Access Provider may, by written notice giveths Access Seeker as soon
as reasonably practicable after the expiry of tam&dy Period:

(¢))

(h)

refuse to provide the Access Seeker with the Servic

(i) of the kind in respect of which the Suspension E¥as occurred,;
and

(iv) arequest for which is made by the Access Seekartake date of
the breach,

until the remedial action specified in the Suspam$iotice is completed
or the Suspension Event otherwise ceases to aridt;

suspend the provision of the Service until the ialection specified
in the Suspension Notice is completed.
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6.2.

6.3.

6.4.

6.5.

For the avoidance of doubt, subclause 6.1(a) doeapply to a Billing
Dispute that has been notified by the Access Sdekibe Access Provider in
accordance with the Billing Dispute Proceduresosetin this FAD.

In the case of a suspension pursuant to claus¢h@ Bccess Provider shall
reconnect the Access Seeker to the Access Prosilletwork and
recommence the supply of the Service as soon atiqgale after there no
longer exists a reason for suspension and the Ad&ewider shall do so
subject to payment by the Access Seeker of the #scBeovider’s reasonable
costs of suspension and reconnection.

If:
(a) a party ceases to be a carrier or carriage sepvmader; or

(b) a party ceases to carry on business for a periotboé than 10
consecutive Business Days or

(c) inthe case of the Access Seeker, any of the raasogrounds specified
in subsection 152AR(9) of the CCA apply; or

(d) a party breaches a material obligation under tAB,Fand:

(i) that breach materially impairs or is likely to nraa#ly impair the
ability of the other party to deliver Listed CageServices to its
customers; and

(i) the other party has given a written notice to thst-mentioned
party within 20 Business Days of becoming awarthefbreach
(Breach Notice; and

(i) the other party fails to institute remedial actaaspecified in the
Breach Notice within 20 Business Days after recgj\the Breach
Notice (in this clause 6.4, tliemedy Period,

the other party may cease supply of the Servicetnis FAD by written
notice given to the first-mentioned party at amyeiafter becoming aware
of the cessation, reasonable grounds or expirge@Remedy Period
specified in the Breach Notice (as the case may be)

A party must not give the other party both a SusfenNotice under clause

6.1 and a Breach Notice under clause 6.4 in reggect

(@) the same breach; or

(b) different breaches that relate to or arise fromstdn@e act, omission or
event or related acts, omissions or events;

except:

(c) where a Suspension Notice has previously been govdre Access
Seeker by the Access Provider in accordance wailsel 6.1 in respect
of a Suspension Event and the Suspension Evemtdideen rectified
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6.6.

6.7.

by the Access Seeker within the relevant Remedp&epecified in
clause 6.1; and

(d) where an Access Seeker has not rectified a SuspeBsent,
notwithstanding clause 6.4(d)(ii), the Access Ridevihas given written
notice to the Access Seeker within 20 Business Déyise expiry of the
time available to remedy the Suspension Event.

For the avoidance of doubt, a party shall not logired to provide a
Suspension Notice under clause 6.1 in respecbogach before giving a
Breach Notice in respect of that breach under el&us.

Notwithstanding any other provision of this FADther party may at any time
immediately cease the supply of the Service urtdsrRAD by giving written
notice of termination to the other party if:

(&) an orderis made or an effective resolution isedgor winding up or
dissolution without winding up (otherwise than tbe purposes of
solvent reconstruction or amalgamation) of the iofzety; or

(b) areceiver, receiver and manager, official managmrtroller,
administrator (whether voluntary or otherwise),ysnal liquidator,
liquidator, or like official is appointed over thdertaking and property
of the other party; or

(c) aholder of an encumbrance takes possession @fttbke or any
substantial part of the undertaking and propertthefother party, or the
other party enters or proposes to enter into ahgree of arrangement or
any composition for the benefit of its creditors; o

(d) the other party is or likely to be unable to paydebts as and when they
fall due or is deemed to be unable to pay its debtsuant to section 585
or any other section of th@orporations Act 2001 (Cth); or

(e) as aresult of the operation of section 459F orathgr section of the
Corporations Act 2001 (Cth), the other party is taken to have failed to
comply with a statutory demand; or

( aforce majeure event substantially and adverdédgtang the ability of
a party to perform its obligations to the othertpatontinues for a
period of three Months; or

(g) the other party breaches any of the terms of anitg dbans, security or
like agreements or any lease or agreement relaisgynificant
equipment used in conjunction with the busineghatf other party
related to the supply of the Service under this FAD

(h) the other party seeks or is granted protection fitsrareditors under any
applicable legislation; or

(i) anything analogous or having a substantially singféect to any of the
events specified above occurs in relation to theroparty.
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6.8.

6.9.

The cessation of the operation of this FAD:

(@  shall not operate as a waiver of any breach byty paany of the
provisions of the FAD; and

(b) is without prejudice to any rights, liabilities obligations of any party
which have accrued up to the date of cessation.

Without prejudice to the parties’ rights upon temation of the supply of the
Service under this FAD, or expiry or revocatiortlaé FAD, the Access
Provider must refund to the Access Seeker a fairemyuitable proportion of
those sums paid under this FAD by the Access Sedhieh are periodic in
nature and have been paid for the Service for iagextending beyond the
date on which the supply of the Service underfAB terminates, or this
FAD ceases to have effect, subject to any invaicether amounts
outstanding from the Access Seeker to the Accemdadar. In the event of a
dispute in relation to the calculation or quantuina air and equitable
proportion, either party may refer the matter fizpdte resolution in
accordance with the dispute resolution procedwesig in Schedule 4 of this
FAD.
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Schedule 7 — Interpretation and definitions

Interpretation

In this agreement, unless the contrary intentiqreaps:

@) the singular includes the plural and vice versa

(b) the words "including" and "include” mean "inding, but not limited to"; and

(c) terms defined in the CCA or tiielecommunications Act 1997 have the same
meaning.

Definitions

“ACCC” means the Australian Competition and Consumer Cission;
“ACDC” means the Australian Commercial Disputes Ceningited;
“ACMA” means the Australian Communications and Media @it

“Billing Dispute” means a dispute relating to a Charge or an irvisisued by the
Access Provider to the Access Seeker;

“Billing Dispute Notice” means a notice given pursuant to clause 2.11;
“Billing Dispute Procedures means the procedures set out in clauses 2.128) 2

“Business Day means any day other than Saturday or Sundaydayavhich is a
gazetted public holiday in the place concerned;

“Calendar Day” means a day reckoned from midnight to midnight;
“Calendar Month” means a period commencing at the beginning otayyof a

named month and ending:

(a) atthe end of the day before the correspondi@ygof the next named
month; or

(b) if there is no such corresponding day — atetiné of the next named
month;

“Carriage Servic€ has the same meaning given to that term in segtiof the
Telecommunications Act 1997 (Cth);

“CCA” means theCompetition and Consumer Act 2010 (Cth);
“Charge’ means a charge for the supply of the Service;

“Confidential Information ” means all information, know-how, ideas, concepts,
technology, manufacturing processes, industriatketang and commercial
knowledge of a confidential nature (whether in talggor intangible form and
whether coming into existence before or after tamencement of this FAD)
relating to or developed in connection with or uppgort of the service supplied under
this FAD (the first mentioned party”) but does not include:
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(&) information which is or becomes part of thelmudomain (other than
through any breach of this FAD);

(b) information rightfully received by the otherrpafrom a third person
without a duty of confidentiality being owed by tb#her party to the third
person, except where the other party has knowlddgehe third person
has obtained that information either directly atifactly as a result of a
breach of any duty of confidence owed to the finsintioned party; or

(c) information which has been independently dewetbor obtained by the
other party;

“Emergency means an emergency due to an actual or potetairrence (such as
fire, flood, storm, earthquake, explosion, accigdepidemic or war-like action)
which:

(a) endangers or threatens to endanger the safagatth of persons; or
(b) destroys or damages, or threatens to destrdgmiage property,

being an emergency which requires a significant@ndrdinated response;

“Event” means an act, omission or event relating to sirag out of this agreement or
part of this agreement;

“Expert Committee” means a committee established under clause 4.11;

“Facility” has the same meaning given to that term in segtiof the
Telecommunications Act 1997 (Cth);

“FAD” means Final Access Determination;
“Month” means a calendar month;

“MTAS” means the domestic mobile terminating accessaedeclared under
section 152AL of the CCA;

“Network” of a party, means that party’s system, or sevfes/stems, that carries, or
is capable of carrying communications by meansuadeg or unguided
electromagnetic or optical energy;

“Non-Billing Dispute” means a dispute other than a Billing Dispute;

“Security Deposit means any sum of money deposited by the AcceskeBavith
the Access Provider, from time to time, for thegmses of fulfilling in whole or in
part the requirement under this FAD that the Ac&essker provide Security to the
Access Provider;

“Security” means the amount and form of security requirebletgrovided to the
Access Provider in respect of the provision byAleess Provider of MTAS under
Schedule 3’

“Service means the MTAS.
“Structural Separation Undertaking” means:
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(@) an undertaking given by Telstra under subsectiatA%l) of the
Telecommunications Act 1997 (Cth) which comes into force in accordance
with section 577AB, and any amendment to that uaélarg which comes
into force in accordance with subsection 577B(6) a

(b) a migration plan approved by the ACCC under Sulstiwi B of Division
2 of Part 33 of th&elecommunications Act 1997 Cth) which, pursuant to
subsection 577BE(5), forms part of the undertakefgrred to in
paragraph (a), and any amendment to that plan whiapproved by the
ACCC in accordance with section 577BF,

and includes all binding schedules, annexure aagtanents to such documents.
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