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1. Background 

The access dispute 

On 28 November 2005, Chime Communications Pty Ltd (Chime) notified an access dispute in 
relation to the supply, by Telstra to Chime, of the ULLS pursuant to subsection 152CM(1) of the 
Trade Practices Act 1974 (the TPA). 

The notification specifies that the dispute is about a range of price and non-price terms and 
conditions of supply of the ULLS (hereafter the ‘Disputed Terms’).  This includes ULLS annual 
and connection charges as well as several non-price terms and conditions, such as minimum 
connection numbers, forecasting timeframes and network modernisation terms. 

In its notification, Chime stated that the Disputed Terms significantly restrict Chime’s ability to 
compete in the market for DSL and other services and to plan its future operations. 

Previous steps taken in the access dispute 

A case management meeting was held on 16 February 2006 to discuss and make submissions on, 
inter alia, whether the arbitration of the access dispute should proceed and if so whether there was 
a need for an interim determination to be made in respect of all or any particular Disputed Terms. 

On 15 March 2006, the Commission (as constituted for the purposes of this arbitration) wrote to 
the parties communicating decisions made by the Commission in relation to preliminary matters 
arising out of the case management meeting.   

One of the issues addressed in its 15 March letter was the possible need for an urgent interim 
determination in relation to the ULLS Annual Charge.1  This was in response to a specific request 
made by Chime in a letter of 13 February 2006 for the Commission to make an interim 
determination that preserved the then existing contractual prices that applied between the parties. 

The contracted prices (which applied under a ‘Customer Relationship Agreement’ (CRA) entered 
into between the parties on 9 October 2003) varied depending upon the geographic band in which 
the ULLS was located.  For instance, ULLS services supplied in Bands 1 and 2 were charged at 
$13 per month and $22 per month respectively (see Table CRA 167.10 of Part C of CRA 167).  
                                                 
1 This is a charge relating to the annualised line costs and service specific costs associated with the ULLS.  It is an 
ongoing charge, typically expressed as a monthly rate on a per line basis.  In this document it is being expressed as an 
Annual Charge as per the existing CRA between the parties.  
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By letter of 3 February 2006, however, Telstra had advised Chime pursuant to the CRA that from 
10 April 2006 the ULLS Annual Charge would become $360 per annum (or $30 per month) for 
each ULLS regardless of location.  Had this price change been effected, it would have represented 
a significant price increase in ULLS bands 1 and 2; over 36 per cent on the Band 2 (metro) rate 
and more than double the Band 1 (CBD) rate. 

Chime believed that there was an urgent need for an interim determination due to the price change 
advised by Telstra.  Chime expressed its concern that Telstra was attempting to pre-empt the 
Commission’s determination on the ULLS charges in the arbitration and its assessment of 
Telstra’s ULLS monthly charges undertaking filed with the Commission in December 2005. 

Having considered submissions from both parties, on 10 April 2006, the Commission made an 
interim determination in relation to the ULLS Annual Charges payable by Chime to Telstra.  The 
interim determination maintained the ULLS Annual Charges at the price that Chime had been 
paying prior to 10 April 2006.  That is, this interim determination preserved the status quo until 
more detailed consideration could be given to the matter. 

Consultation on this decision 

On 19 June 2006, the Commission wrote to the parties consulting on a revision to the interim 
determination for the ULLS Annual Charge, proposing more cost-reflective prices.  Chime had 
previously expressed its desire for a revised interim determination to replace the urgent ‘status-
quo’ interim determination made on 10 April 2006. 

The Commission requested written responses from Chime and Telstra in relation to whether the 
Commission had sufficient information on which to make a new interim determination and if so, 
whether it was appropriate to make such an interim determination in the circumstances.  Although 
the Commission is not bound to consider any particular matters in deciding to make an interim 
determination, its practice is to direct its considerations along these lines.  The Commission also 
provided a draft revised interim determination for consideration and comment. 

Both Chime and Telstra have made written submissions to the Commission in response to its 
19 June 2006 letter, and have responded to each other’s submissions.  Chime submits that the 
Commission has sufficient information on which to make a new interim determination in relation 
to the ULLS Annual Charge and that it is appropriate for the Commission to do so.  Telstra, on the 
other hand, submits that the Commission does not have sufficient information and that a new 
interim determination is not appropriate. 

Current decision 

Subsection 152CPA(1) of the TPA provides that a determination may be expressed to be an 
interim determination.  Subsection 152CPA(6) provides that the Commission may revoke an 
interim determination.  The Commission has decided to revoke the interim determination made on 
10 April 2006 and make a new interim determination, which includes prices as set out below.   

Annual Charge rates 

Annual Charge 
Telstra 

Unconditioned Local 
Loop Service 

Band 1 

(See Table CRA 
167.1) 

Band 2 

(See Table CRA 
167.1) 

Band 3 

(See Table CRA 
167.1) 

RSS/RSU $86.40 per annum 
($7.20 per month) 

$212.40 per annum
($17.70 per month) 

$410.40 per annum 
($34.20 per month) 
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Unless the parties agree otherwise, these prices will apply between the parties until 10 April 2007, 
or until the interim determination is revoked or a final determination is made.  No price is 
specified for Band 4; the Commission’s decision in this regard is explained in section 5.6 below. 

The Commission’s reasons for the interim determination are set out below.  The reasons address, 
in turn, the issues of: 
 

 whether the Commission should make a new interim determination in this dispute  

 if so, what the content of that determination should be. 

2. Should the Commission make a new interim determination in respect of the ULLS Annual 
Charge? 

Part XIC of the TPA does not specify the matters that the Commission is required to take into 
account in deciding whether to make an interim determination.2  While the Commission is free to 
have regard to the matters that it would be required to take into account in making a final 
determination when making an interim determination,3 it is not required to take those matters into 
account, and does not have a duty to consider whether to take those matters into account.4

In accordance with the matters set out in section 7.1 of the Commission’s Resolution of 
telecommunications access disputes – a guide, March 2004 (revised) (the Guidelines), in deciding 
whether to issue an interim determination, the Commission will generally have regard to the 
following factors: 

 whether the Commission is satisfied that it has sufficient information on which to make an 
interim determination 

 whether the Commission is satisfied in all the circumstances, it is appropriate to make an 
interim determination. 

The Commission has had regard to the matters raised in Chime’s dispute notification, the parties’ 
respective written submissions in response to the Commission’s aforementioned letters and to the 
parties’ oral submissions made in the case management meeting.  In reaching its decision, the 
Commission has considered the submissions made by the parties in relation to whether the 
Commission should make a new interim determination, and if so, what it should comprise. 

3. How have the new ULLS Annual Charges been derived? 

Introduction 

The basis upon which the proposed ULLS prices have been derived is relevant to considering 
whether the Commission should be satisfied that it holds sufficient information, and that in all the 
circumstances it is appropriate to make the interim determination. 

First, whether sufficient information is held will depend upon how the proposed prices are to be 
derived, and the nature of the calculations that are thereby required.  

                                                 
2 Subsection 152AQA(6) of the TPA provides that the Commission must have regard to any Pricing Principles 
Determination if it is required to arbitrate an access dispute under Division 8 in relation to a declared service. 
3 Subsection 152CR(3). 
4 Subsection 152CR(4). 
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Also, the basis upon which the proposed prices have been derived is relevant to deciding whether 
it is appropriate to make an interim determination that specifies those prices. 

Pricing principles 

The new ULLS Annual Charges have been derived by applying the pricing principles which the 
Commission first specified in ACCC, Pricing of Unconditioned Local Loop Services (‘ULLS’) – 
Final Report, March 2002 at chapter 4 – on the basis of currently available cost and demand data 
for the 2006-07 financial year.  In this regard, it is noted that the new ULLS Annual Charges are 
only relevant to the 2006-07 financial year. 

These principles were re-affirmed in ACCC, Final Determination for model price terms and 
conditions of the PSTN, ULLS and LCS Services, October 2003, and more recently in ACCC, 
Declaration inquiry for the ULLS, PSTN OTA and CLLS—Final Determination, July 2006. 

In essence, these pricing principles specify that prices for the ULLS should be based upon the total 
Service Long Run Incremental Cost (TSLRIC) of supplying ULLS, and that the charges should be 
geographically disaggregated. 

Application of pricing principles 

In applying the pricing principles, the Commission has used the most up-to-date cost and demand 
data for the 2006-07 financial year that is available to it.  As discussed below, the Commission has 
for the purposes of deriving the prices specified in this interim determination generally accepted 
Telstra’s cost models, and the input data that Telstra has suggested as appropriate in supporting its 
most recent ULLS access undertakings.  Parties should not interpret this as an acceptance of 
Telstra’s models and data for any determination other than this interim determination; the 
Commission will give full consideration to each issue when the time comes to make a final 
determination.  Although the Commission has for the purposes of this interim determination varied 
one input assumption, the impact of this on derived unit costs is relatively modest. 

The source documents relied upon in deriving the proposed ULLS Annual Charges are specified in 
Appendix A to these reasons.  Any information over which Telstra has claimed confidentiality has 
not been reproduced in the body of these reasons for decision, but has been recorded in 
confidential Appendix B. 

Comparison of ULLS Annual Charges to 2005-06 ULLS Annual Charges 

The Commission notes that, due to differences in forecast demand and cost items for given years, 
forecast unit costs for the supply of the ULLS will vary from year to year even if the pricing 
principles that are applied remain the same.  Similarly, differences in the time at which necessary 
forecasts are made can also lead to different unit costs being derived where further or better 
information becomes available in the interim.  As such, it would not be expected that unit cost 
forecasts, and hence prices that are based on unit cost forecasts, would remain constant over time.  

In this case, applying the cost models that Telstra provided in support of its December 2005 ULLS 
Annual Charges undertakings (including all suggested 2006-07 input values and assumptions used 
in those models) results in unit cost measures which are significantly lower than the prices that 
applied between the parties in 2005-06 (either as pursuant to the contract between them or as 
maintained by the ‘status-quo’ interim determination). 

The following table illustrates the contribution made to reducing ULLS annual charges from those 
that previously applied between the parties during 2005-06 of:  
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(i) using the cost and demand data for 2006-07 that Telstra supplied; and, 
(ii) using the Commission’s preferred WACC value for annualising ‘ULLS-specific’ costs.   
For simplicity, this analysis focuses on the ULLS Annual Charges for Band 2. 

2005-06 price $264 per annum ($22 per month) 

2006-07 price – Telstra 2006-07 data provided 
in support of its 2005 ULLS undertakings 
accepted in full 

$222 per annum ($18.50 per month) 

2006-07 price – as above, but with ACCC 
preferred WACC values used to annualise 
‘ULLS-specific’ costs 

$212.40 per annum ($17.70 per month) 

 
This demonstrates that over 80 per cent of the $4.30 reduction from 2005-06 prices to the 2006-07 
price specified in the new interim determination is due to the use of 2006-07 cost and demand data 
that Telstra supplied in support of its ULLS access undertakings submitted in December 2005.  
The ACCC’s preferred WACC, which was only used in the ‘ULLS-specific’ cost model due to 
limitations in Telstra’s network cost model, contributes the rest of this reduction. 

Network and ‘ULLS-specific’ cost elements 

The proposed Annual Charges are made up of two separate components; a network cost 
component and a ‘ULLS-specific cost’ component. 

In order to estimate the network cost component, the Commission has continued to use a de-
averaged approach, as averaging the significantly different cost estimates for providing the ULLS 
across all geographic regions into a single charge would not promote the long term interests of 
end-users.  This is discussed in detail at Appendix C of ACCC, Assessment of Telstra’s ULLS 
Monthly Charge Undertaking—Draft Decision, June 2006. 

The Commission has relied upon Telstra’s PIE II cost model (as submitted on 14 March 2006 in 
support of Telstra’s 23 December 2005 ULLS monthly charges undertakings).  The Commission’s 
use of the PIE II model as the only network cost model available at this time should not be 
construed as acceptance of its reasonableness beyond this interim determination. 

On its face, the PIE II cost model calculates total network build cost and derives annualised costs, 
including for the ULLS.  A Weighted Average Cost of Capital (WACC) measure and asset 
parameters (including lives, price trends and operation & maintenance factors) are applied in order 
to calculate the annualised cost measures.  Separate ULLS cost measures are provided in respect of 
each of the four ULLS geographic bands.  These cost measures are unitised by reference to 
demand forecasts for the total number of copper lines.  An allowance is also made for ‘network 
planning costs’. 

This model provides measures for the 2004-05 financial year only – a ‘roll-forward’ procedure is 
required in order to derive cost estimates for the 2006-07 year.  As the table above illustrates, on 
Telstra’s current data the ‘roll-forward’ procedure results in reduced prices for 2006-07. 

A description of the PIE II model is provided in Telstra, Annexure B – Description of PIE II model 
which comprises part of Telstra’s submission in support of its proposed access undertakings for 
ULLS monthly charges dated 23 December 2005.  A description of the methodology employed by 
Telstra to estimate network costs beyond the 2004-05 financial year (‘the roll-forward procedure’) 
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can also be found in Telstra, Submission in support of the ULLS monthly charges undertakings 
dated 23 December 2005.5

Confidential data extracted from the PIE II model and the ‘roll-forward’ procedure is contained in 
confidential Appendix B to these reasons. This information comprises:  

– the total number and distribution of copper lines (SIOs) between ULLS bands for financial 
years from 2003-04 to 2007-08  

– claimed network unit costs for each ULLS band for financial years 2005-06 to 2007-08 

– the WACC used by Telstra in deriving these network unit costs. 

The Commission’s assessment of Telstra’s ‘roll-forward’ procedure is at a preliminary stage and 
its use here should not be construed as acceptance of the reasonableness of that procedure beyond 
this interim determination.  At this stage, the information provided by Telstra in relation to its roll-
forward procedure is insufficient for the Commission to vary the assumptions used with a 
reasonable degree of confidence. 

In order to estimate the ‘ULLS-specific cost’ component, the Commission has relied upon Telstra’s 
‘ULLS-specific cost’ model submitted on 14 March 2006.  The Commission has not sought to 
adjust this cost model with the exception of applying the Commission’s preferred WACC values.  
The Commission has repeatedly raised concerns about the WACC used by Telstra in previous 
regulatory processes.  The Commission’s preferred WACC values and underlying parameter 
values are provided in the following table. 

Table 1   The Commission’s preferred WACC values for the ULLS 

  2000/01 2001/02 2002/03 2003-04 2004-05 2005-06 2006-07 2007-08 
                  
D/V ratio 0.40 0.40 0.40 0.40 0.40 0.40 0.40 0.40 
E/V ratio 0.60 0.60 0.60 0.60 0.60 0.60 0.60 0.60 
Risk-free (rf) 0.06 0.06 0.06 0.05 0.06 0.05 0.06 0.06 
Risk premium 0.06 0.06 0.06 0.06 0.06 0.06 0.06 0.06 
Asset beta 0.50 0.50 0.50 0.50 0.50 0.50 0.50 0.50 
Equity beta  0.83 0.83 0.83 0.83 0.83 0.83 0.83 0.83 
Tax Rate (e) 0.20 0.20 0.20 0.20 0.20 0.20 0.20 0.20 
Debt Premium 0.01 0.01 0.01 0.01 0.01 0.01 0.01 0.01 
Issuance cost 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 
Gamma 0.50 0.50 0.50 0.50 0.50 0.50 0.50 0.50 
                  
CAPM                 
re 0.1122 0.1086 0.1089 0.0982 0.1080 0.1013 0.1063 0.1063 
Rd 0.0723 0.0687 0.0690 0.0583 0.0682 0.0615 0.0664 0.0664 
WACC                 
WACCpre-tax 10.37% 9.99% 10.02% 8.88% 9.93% 9.21% 9.74% 9.74% 
WACCpost-tax 8.30% 7.99% 8.02% 7.11% 7.94% 7.37% 7.79% 7.79% 
Vanilla WACC 9.62% 9.26% 9.30% 8.23% 9.21% 8.54% 9.03% 9.03% 

 

                                                 
5 These documents are available at: http://www.accc.gov.au/content/index.phtml/itemId/723020. 
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The Commission is able to implement its preferred WACC value in the ‘ULLS-specific cost’ 
model because this model is not subject to the issues identified above which affect the PIE II 
(network costs) model and roll-forward procedure.  As discussed above, however, using the 
Commission’s preferred WACC leads to only a relatively modest reduction in the derived ULLS-
specific unit costs.  Even using all of the 2006-07 input values that Telstra suggested in supporting 
its most recent ULLS access undertakings (including Telstra’s WACC), the derived unit costs are 
significantly below the prices that were specified in the status quo interim determination. 

Again, the use of the Telstra ‘ULLS-specific’ cost model for the purposes of this interim 
determination should not be seen as an acceptance of all of the variables and underlying 
assumptions of the model beyond the interim determination. 

In particular, the Commission notes that insufficient information is available at this time to 
consider whether it would be reasonable to implement changes to the method that Telstra uses to 
attribute ‘ULLS-specific costs’ to reflect the Australian Competition Tribunal’s (ACT’s) approach 
to attribution of similar costs in the context of the line sharing service.6  As such, no adjustments 
have been made to account for the ACT’s views at this time.  The Commission will consider the 
implications of the ACT’s approach to specific cost attribution when a final determination is being 
considered. 

Confidential information extracted from the Telstra ‘ULLS-specific cost’ model and contained in 
confidential Appendix B to this issues paper comprises claimed ‘ULLS-specific costs’ for 2005-06 
(2H), 2006-07 and 2007-08 (as adjusted for the Commission’s preferred WACC value).  

The resulting unit cost measures for each ULLS band have then been rounded up slightly to the 
nearest $0.10 per month per SIO.  

4. Does the Commission have sufficient information on which to make a new interim 
determination for ULLS Annual Charges? 

Introduction 

In its letter of 19 June, the Commission suggested that it was relevant to consider whether the 
available information would provide a reasonable basis for the new interim determination.  It was 
noted that the information would need to be: 

- reasonably complete, having regard to all of the significant matters which are taken into 
consideration in applying the pricing principles for the ULLS 

- reasonably robust, in the sense that critical assessment had not to date disclosed a 
fundamental error – that is, an error such that the resulting measure could not reasonably be 
considered to be broadly indicative of the efficient unit costs of the ULLS. 

The Commission’s letter noted some areas where information would not appear to be sufficiently 
complete or robust for the purposes of making a final determination, but proposed that by making 
conservative assumptions in respect of each of them (i.e., by accepting, for present purposes only, 
Telstra’s claimed input values), these informational limitations could be reasonably overcome for 
the purposes of making an interim determination.  The particular areas noted in the Commission’s 
letter were: 

                                                 
6 See Re Telstra Corporation Limited [2006] ACompT 4, at paragraphs 121 to 166 
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– Telstra’s preferred WACC value, and Telstra’s preferred values for trench sharing are used 
in deriving the network cost component of the ULLS Annual Charges (but not the ‘ULLS-
specific’ cost component), as the available information does not permit the Commission to 
apply the values that it considers appropriate on the basis of its public consultations on 
ULLS charges in deriving the network cost component. 

– Telstra’s claimed network planning costs are included in the cost base.  However, it is not 
yet clear whether it is appropriate to include such costs and if so what quantum should be 
included in an efficient forward-looking cost measure. 

– Information that would allow the Commission to determine whether or not ‘ULLS-
specific’ costs should be allocated over a wider base than only ULLS lines, and if so, the 
relevant demand and quantum of costs to be taken into account in deriving this cost 
component is not currently available. 

This issue has been the subject of discussion in a decision made by the Australian 
Competition Tribunal on 2 June 2006 in respect of the Line Sharing Service. 

In that decision, the Tribunal concluded that, in the particular circumstances relevant to the 
supply of the line sharing service, the use of a narrow cost attribution methodology, of the 
type that is currently proposed for present purposes, in respect of claimed ‘LSS-specific 
costs’ was not reasonable.7

The reasonableness of making these assumptions for present purposes is discussed later in these 
reasons for decision. 

Parties’ submissions 

Neither party objected to the general framework that the Commission had proposed for assessing 
the sufficiency of information before the Commission in considering whether to make a new 
interim determination. 

In its response to the ACCC’s 19 June letter (Chime’s Submission), Chime notes that the ACCC 
has before it a significant amount of information, including submissions from current and previous 
ULLS undertaking assessment processes and ACCC reports (draft and final) on these processes.  
Chime believes this information is sufficient for the purpose of formulating the new interim 
determination, and that the Commission should not wait for further information. 

Chime’s Submission argues that the information used by the Commission is appropriately robust 
for the purposes of making an interim determination.  Chime notes that the new interim 
determination uses conservative assumptions favourable to Telstra, meaning that a decision by the 
Commission to not await further information or analysis will not result in any unfair disadvantage 
to Telstra. 

Telstra’s 13 July 2006 response to the ACCC’s 19 June letter (Telstra’s Submission) argues that 
the Commission does not have sufficient information to make the new interim determination 
because, in its view: 

 The Commission has itself acknowledged that it does not have sufficient information to 
ascertain prices for the ULLS Annual Charge. 

 The ACCC has not received any information from either party in this dispute in relation to 
the cost of supplying the ULLS. 

                                                 
7 at paragraph 162 
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 It would be inappropriate to rely on information submitted in the context of the ACCC’s 
assessment of Telstra’s 2005 ULLS monthly charges undertaking, as this assessment has 
not been completed to date. 

Telstra’s Submission also argues that the information used by the Commission in formulating the 
new interim determination prices cannot be relied on for this purpose because: 

 While the Commission believes it has sufficient information on one variable (the WACC), 
it is inappropriate to make pricing adjustments by varying only this parameter.  It is 
possible that new information in relation to other parameters will offset the price reduction 
caused by the WACC adjustment. 

 It is not appropriate for the Commission to rely on its previous considerations in setting the 
WACC, as changes in the market affect various parameters. 

 The Commission should use a modified asset beta in calculating its WACC, to take account 
of the higher systematic risk associated with ULLS compared to the PSTN. 

 The Commission should use a ULLS-specific WACC which is higher than the WACC used 
for the PSTN. 

 The ACT has stated that uncertainty regarding forecast demand for ULLS could be 
reflected in the WACC.  Current proposals in relation to a Fibre to the Node (FTTN) 
network increase uncertainty in forecasting demand. 

 The Commission has failed to take into account additional network costs applicable to the 
2006-07 period.  For example, the cost of lead-ins (which have not previously been 
included in the network cost pool) need to be accounted for. 

 The Commission has not taken into account the ACT decision in relation to allocation of 
service-specific costs.  In particular, the ACT stated that Telstra’s internal costs of using 
the LSS (or equivalent) should be taken into account, and this will result in specific costs 
being higher. 

Discussion 

The Commission does not believe that it needs to have reached a view on all outstanding issues in 
an access dispute before it can make an interim determination.  To set the information threshold at 
a level equivalent to that necessary to issue a final determination, would unnecessarily restrict the 
Commission’s ability to make an interim determination and, as noted below, would be contrary to 
both the legislative and policy intent. 

Furthermore, requiring the Commission to thoroughly consider all such information could 
potentially delay a decision on the making of an interim determination, and therefore detract from 
the ability of the Commission to make an interim determination in advance of a final 
determination.  This view is supported by the intention underlying subsections 152CR(3) and (4) 
of the TPA which were introduced in recognition that requiring the Commission to take into 
account matters that it must consider in making a final determination would detract from the utility 
of interim determination arrangements.8

                                                 
8 Supplementary Explanatory Memorandum to the Telecommunications Legislation Amendment Bill 1998. 
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In addition, subsection 152CR(4) of the TPA provides that, in making an interim determination, 
the Commission does not have a duty to consider whether to take into account a matter specified in 
subsection 152CR(1) of the TPA.9  Given the Commission does not have a duty to consider 
whether to take those specified matters into account, and clearly is not obligated to take each of 
those matters into account, then it follows that a lower information threshold is sufficient for 
making an interim determination. 

In relation to Telstra’s view that the Commission has acknowledged that it has insufficient 
information on which to make the proposed new interim determination, Telstra has drawn 
incorrect conclusions from the Commission’s 19 June 2006 letter.  Any concerns that the 
Commission has expressed in respect of data limitations are expressed to be limitations in data 
necessary for the purpose of making a final determination. 

The Commission has previously communicated to parties its view that it may rely on any 
information which it considers relevant to the making of an interim or final determination.  In its 
letter of 7 July 2006, the Commission stated: 

…the Commission does not consider that it is restricted to relying upon documents which have 
been voluntarily introduced into arbitration proceedings.  Specifically, section 152CR provides 
that the Commission may take any matters it believes are relevant into account. 

As such, the Commission does not accept Telstra’s argument that it is inappropriate to rely on 
information provided to it in the course of its assessment of Telstra’s ULLS access undertakings or 
in the course of it performing any other of its statutory functions.  Further, the Commission does 
not accept that it should not make an interim determination in the absence of cost information 
submitted by parties specifically in the context of the arbitration. 

The information available for consideration by the Commission is substantial, including numerous 
expert reports commissioned by Telstra, access seekers and the Commission in relation to issues 
such as the appropriate WACC, network costs and specific costs.  Further, there has been 
extensive discussion of submissions, reports and draft decisions during the course of several 
previous undertaking assessments. 

The particular matters that Telstra raises in contending that the derived unit costs are not indicative 
of efficient unit costs are discussed in more detail below.  A number of these matters have not 
previously been advocated or pursued in regulatory proceedings before the Commission (including 
by Telstra in supporting its proposed access undertakings), and as such, further information will be 
required to fully consider their treatment for the purposes of a final determination. 

That said, on the available information, it can be noted that some of Telstra’s contentions appear 
unlikely to have a material effect on the derived unit cost measures, and/or that accepting a number 
of these contentions would appear inconsistent with the Commission’s approach to these or similar 
issues where they have arisen previously.   

As such, having regard to the various input values that the Commission identified as tending to 
overstate the derived unit costs and the issues that Telstra raised in its submission, the Commission 
considers that the available information provides a reasonable indication of efficient ULLS unit 
costs.  Further, the Commission remains of the view that it is more likely that the prices specified 
in the new interim determination are conservative measures of the prices likely to be set in a final 

                                                 
9 Subsection 152CR(1) of the TPA specifies the matters the Commission must take into account in making a final 
determination. 
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determination (i.e., they fall close to the upper bound of the range of prices that appear capable of 
being derived from the Commission’s pricing principles for the ULLS). 

i) While the Commission believes it has sufficient information on one variable (the WACC), it 
is inappropriate to make pricing adjustments by varying only this parameter.  It is possible 
that new information in relation to other parameters will offset the price reduction caused 
by the WACC adjustment. 

The Commission has derived the ULLS Annual Charges by varying Telstra’s assumptions in 
relation to the WACC for Telstra’s ‘ULLS-specific costs’ as the Commission holds detailed 
information that permits it to vary this input value with confidence.   The Commission has not 
varied the WACC value used in relation to the network cost component, and as such this WACC 
value remains the value previously advocated by Telstra.   

The effect on derived unit cost measures of adjusting the WACC value relating to ‘ULLS-specific’ 
costs (to reflect the Commission’s preferred values) is relatively modest, and the costs derived 
from Telstra’s unadjusted cost models are below those being charged to Chime.  Applying the 
Commission’s WACC adjustment merely results in a further decrement to derived unit costs. 

There is no reason why the Commission should not for the purposes of an interim determination 
vary input assumptions from those advocated by the access provider where, as is the case here, the 
available information allows the Commission to do so with a reasonable degree of confidence.  It 
is possible that further consideration of some matters may tend towards different access charges 
(above those specified in the revised interim determination) being specified in a final 
determination, however this possibility will always exist.  On the information currently available 
to it, the Commission is satisfied that the new interim determination is conservative.  Having 
regard to all such matters identified to date, however, the Commission considers that it is 
appropriate for it to make the WACC adjustment. 

ii) It is not appropriate for the Commission to rely on its previous considerations in setting 
the WACC, as changes in the market affect various parameters. 

The Commission notes that it has always used actual data in relation to the risk free rate where 
appropriate, and the most up to date data where future estimates need to be made.  This practice 
has been continued in deriving the prices in the new interim determination. 

The Commission has not accepted Telstra’s arguments in relation to the appropriate debt risk 
premium in previous matters.10  However, it is noted that even if the Commission adopted the 
approach advocated in Telstra’s Submission, this would have no effect on the prices in the 
proposed revised interim determination.  The increase on the price in Band 2 (where a significant 
majority of SIOs exist) would be one cent per month.  Given that the Commission rounded up in 
calculating the prices in the proposed revised interim determination, this one cent increase is 
irrelevant. 

iii) The Commission should use a modified asset beta in calculating its WACC, to take account 
of the higher systematic risk associated with ULLS compared to the PSTN. 

In determining the appropriate asset beta for the ULLS, the Commission needs to consider the 
assets employed by the service and the cash flows that result from the final use of these assets.  
The cash flows that have traditionally recovered the costs of the ULLS are those resulting from the 
                                                 
10 See for example ACCC, Assessment of Telstra’s ULLS monthly charge undertaking: draft decision, June 2006, p. 
77. 

 11



sale of PSTN products such as line rental, local and long distance calls.  Therefore, the 
Commission considers that the asset beta relevant for PSTN originating and terminating access is 
also relevant for the ULLS. 
 
Broadband is a recent addition to the list of services that can be supplied over the ULLS.  
Provision of broadband over the ULLS is not necessary for Telstra to recover the costs of ULLS 
and as such the Commission’s current view is that it should not be considered when determining 
the appropriate asset beta.  If anything, the consideration of the provision of broadband in addition 
to the provision of PSTN services would appear to make it more likely that Telstra would recover 
the costs of the ULLS (as broadband provides additional revenue) and as a consequence would 
tend to lower systematic risk associated with Telstra’s asset base compared to when broadband 
was not supplied. 

iv) The Commission should use a ULLS-specific WACC which is higher than the WACC used 
for the PSTN. 

Consistent with its view as expressed in recent undertaking assessments,11 the Commission 
considers that the same WACC is appropriate for both ULLS network and ULLS-specific costs.  
As noted above, cash flows that recover a particular cost need to be considered when determining 
the asset beta for the cost.  The same cash flows (PSTN cash flows) recover both ULLS network 
and ULLS-specific costs, so one WACC is appropriate for both components of the ULLS charge. 

The Commission notes that in deriving the prices in the new interim determination it has used 
separate WACCs for PSTN network costs and ULLS-specific costs.  The Commission does not 
accept in principle Telstra’s position that separate WACCs are required for the two cost categories.  
However, as noted above, limitations in terms of information about Telstra’s ‘roll-forward’ 
procedure for network costs have prevented the Commission from implementing the same WACC 
for both network and ULLS-specific costs for the purpose of this interim determination. 

v) The ACT has stated that uncertainty regarding forecast demand for ULLS could be 
reflected in the WACC.  Current proposals in relation to a Fibre to the Node (FTTN) 
network increase uncertainty in forecasting demand. 

The Commission considers that, as Telstra recovers its network costs from cashflows derived from 
all lines that it supplies (and not just ULLS), variance between actual and forecast demand for the 
ULLS of itself is unlikely to impact upon the level of risk that Telstra faces. To the extent that 
ULLS demand may fall short of forecasts, demand for other Telstra services – such as retail or 
wholesale basic access or ADSL services – may rise to meet downstream end-user demand.   

As such, it would appear that Telstra has incorrectly applied the ACT’s statement that demand 
uncertainty can be accounted for in the WACC calculations to apply specifically to the demand for 
ULLS.  Rather, it would appear that the relevant demand in this instance would be demand for all 
lines – both ULLS supplied to access seekers and lines Telstra supplies to itself.  This demand is 
driven by the demand for basic access lines, and variability in demand for these services would 
appear to be accounted for already in the Commission’s WACC assessment. 

Further, it is not clear that the deployment of an FTTN network would have an impact on the 
ability to accurately forecast the demand for ULLS or for all lines.  As noted above, it is the 
demand for all lines, not just ULLS that is relevant in calculating the PSTN and ULLS WACCs.  
At any rate, no service providers (including Telstra) have yet put forward any substantive proposal 

                                                 
11 Ibid., p. 110. 
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for an FTTN network in Australia, so it would seem premature for the Commission to consider 
any possible effect at this time.  In this regard, the Commission notes that Telstra in particular has 
repeatedly explained in the public arena that it will not build any FTTN network without 
regulatory certainty. 

vi) The Commission has failed to take into account additional network costs applicable to the 
2006-07 period.  For example, the cost of lead-ins (which have not previously been 
included in the network cost pool) need to be accounted for. 

Prior to its latest submission in this access dispute, Telstra has not sought to recover a contribution 
to the cost of lead-ins from ULLS monthly charges.  The Commission notes that Telstra indicated 
in its submission of 31 July 2003 in support of its 2003 core services undertakings that it attempts 
to recover the cost of lead-ins through connection revenue.  While the submission claimed that 
such revenue did not fully cover costs, it was not clear from this submission that Telstra could not 
do so, and the fee that Telstra charges customers for their first connection has increased from $209 
to $299 since that time. 

Telstra will of course have the opportunity to make detailed claims about any new or previously 
omitted costs for inclusion in the network cost pool when the Commission seeks submissions in 
relation to a final determination.  At this stage, however, it is not clear that costs associated with 
lead-ins should be recovered from ULLS charges.  Broadly speaking, for the Commission to 
account for new network costs in a final determination, Telstra will need to demonstrate that it is 
not already recovering the costs that it efficiently incurs.  In relation to lead-ins specifically, the 
Commission considers that Telstra will also need to demonstrate that it cannot recover such costs 
through connection charges. 

vii) The Commission has not taken into account the ACT decision in relation to allocation of 
service-specific costs.  In particular, the ACT stated that Telstra’s internal costs of using 
the LSS (or equivalent) should be taken into account, and this will result in specific costs 
being higher. 

The Commission notes that the ACT decision in the LSS review indicated that particular costs 
associated with the LSS should be pooled with internal equivalent costs and should be spread over 
a much larger demand base than what Telstra has advocated.  The particular costs relate to specific 
back office functions in placing and checking an order for an LSS (including confirming that the 
line is capable of supporting an LSS) and managing the LSS product, and include capital costs, 
operation and maintenance costs, and mark ups for a share of indirect costs.  

These costs do not relate to other preparatory steps for the supply of downstream services 
(wholesale or retail), such as performing work at exchanges or retail functions, or the ongoing 
supply of downstream services. 

It is in principle highly unlikely that, in the presence of fixed costs (as is the case here), efficient 
unit costs will increase when spread over (the ACCC’s preferred) much larger demand base.  Thus 
it appears likely that, were the Commission to fully apply the ACT’s ruling in a final 
determination on ULLS Annual Charges, ‘ULLS-specific’ costs will fall rather than rise.  To be 
otherwise, Telstra would have to demonstrate that it incurs extremely high internal costs in 
supplying itself with ULLS-equivalent functionality. 
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Conclusion 

The Commission notes section 7.1.1 of the Guidelines,12 which explains that: 

In terms of sufficient information … the ACCC considers that the information should provide a 
reasonable basis for the terms and conditions set out in the interim determination. 

In light of the preceding discussion, the Commission considers that the information before it and 
which is relied upon for the making of the new interim determination provides a reasonable basis 
for the terms and conditions set out in the determination. 

5. Whether the Commission is satisfied that, in all the circumstances, it is appropriate to 
make an interim determination 

The Guidelines state that the ACCC will consider a range of factors in determining whether it is 
appropriate to make an interim determination in all the circumstances.  These include: 

 the nature of any contractual arrangements between the parties 

 whether backdating a final determination would provide an adequate alternative to 
making an interim determination 

 the likely impact of an interim determination on end-users 

 the timing of the final determination 

 international treaty obligations. 

To the extent that each of these considerations are relevant, they are discussed below. 

5.1. Nature of any contractual obligations 

Introduction 

In accordance with the Guidelines, the Commission has considered the nature of the contractual 
arrangements between Chime and Telstra. 

In its letter of 19 June 2006 to the parties, the Commission suggested that the unilateral contract 
variation that Telstra notified to Chime demonstrated that Telstra was in a much stronger 
bargaining position than Chime in respect of negotiating terms of access to the ULLS and was 
using this greater bargaining power. 

Parties’ submissions 

Telstra submits that, in proposing the new interim determination, the Commission is paying 
insufficient attention to the contractual arrangements which exist between the parties.  Telstra 
argues that Chime agreed to the contractual terms which allowed the variation of the ULLS 
Annual Charge on 2 months notice, and as such the Commission should not point to the unilateral 
variation as evidence of a need for a new interim determination. 

Telstra also submits that the Commission should not override contractually agreed terms, as this is 
inconsistent with the Part XIC objective of encouraging commercial negotiations between parties. 

                                                 
12 ACCC, Resolution of Telecommunications Access Disputes – A Guide, March 2004 (Revised). 
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Chime submits that there has been no change to the significant disparity in bargaining power 
which it highlighted in its submission of 24 March 2006 (in relation to the original interim 
determination).  Chime further argues that Telstra has not demonstrated any willingness to 
negotiate new ULLS Annual Charges. 

Discussion 

The Commission is of the view that the existing contractual arrangements between Chime and 
Telstra do not militate against the making of a new interim determination.  The Guidelines provide 
in section 7.1.1: 

… there may be a case for making an interim determination if the terms of the arrangement reflect a 
significant disparity in bargaining position of the parties which is unlikely to be ameliorated through the 
making of a final determination in the near future.   

The Commission notes that the contractual arrangements which were in place when the dispute 
was notified have been modified by the first interim determination.  That first interim 
determination was contemplated in circumstances requiring urgent consideration.  In this respect 
the Commission undertook a more limited consideration of matters.  The Commission was aware 
at the time that Chime had expressed its desire for a revised interim determination to replace the 
urgent ‘status quo’ interim determination.  Given the circumstances surrounding the making of the 
first interim determination, the Commission does not consider it inappropriate to now give 
consideration to whether it should override those arrangements.   

The Commission does not consider that there is any evidence of a reduction in the significant 
disparity in the bargaining power of the parties identified at that time, as only the ULLS Annual 
Charge has changed.  The disparity appears unlikely to be remedied by a final determination in the 
near future. 

Further, the Commission does not consider that making the new interim determination will hinder 
commercial negotiations between Chime and Telstra.  The history of negotiations between the 
parties suggests that agreement on ULLS Annual Charges is not likely to be reached under the 
current circumstances.  In addition, the new interim determination provides the parties with 
guidance as to the Commission’s views on a number of issues in relation to the appropriate ULLS 
Annual Charges. 

Conclusion 

In the Commission’s view, these circumstances favour the making of an interim determination. 

5.2. Whether backdating a final determination would provide an adequate alternative to 
making an interim determination 

Introduction 

While backdating can reimburse a party to an access dispute for any additional payments over and 
above what it would have been required to make under the final determination, it could be 
expected that the potential for backdating may not always represent an alternative to an interim 
determination. 

This could be due to the lesser degree of commercial certainty that will apply until the final 
determination and a decision as to whether or not to backdate have been made, or it could be 

 15



reflective of the financial position of a party to the dispute and its ability to fund the additional 
payments without compromising its other business operations. 

In its letter of 19 June, the Commission suggested that some of the factors relevant to whether 
backdating would provide an adequate alternative were: 

 What additional payments are likely to be involved with and without the making of the 
interim determination — which includes an assessment of the difference in the prices that 
would apply up until final determination with and without the interim determination, the 
number of services involved and the length of time until final determination? 

 What is the ability of each of the parties to fund this quantum (either in the form of extra 
payments made or payments forgone) without compromising their current and future 
business plans with and without the making of the interim determination? 

In this regard, the Commission notes that Chime’s parent company, iiNet, earned revenues for 
1H06 of $120 million, in contrast to Telstra which earned 1H06 revenues of $11.439 billion.  
While it is not clear that if the Commission decided against making the new interim determination 
Chime would be unable to fund its current and future business plans, it does appear that Telstra is 
the better placed of the parties in terms of its ability to absorb (until a final determination) potential 
shortfalls associated with the lower Band 1 and 2 prices in the new interim determination. 

Parties’ submissions 

Telstra’s Submission claims that backdating a final determination would provide an adequate 
alternative to the making of a new interim determination.  Telstra further claims that making the 
new interim determination would result in significant uncertainty as to the pricing of the ULLS.  
Telstra argues that an environment in which the Commission is prepared to vary an interim 
determination made only 10 weeks ago does not provide the necessary certainty for commercial 
negotiations to progress. 

Chime argues that the new interim determination would give it some certainty, and would alleviate 
to some extent the current restrictions on Chime’s ability to compete in the market for DSL and 
voice services and to plan its future operations.  Chime claims that its parent company, iiNet, is 
developing two new products aimed at the consumer market, but that the opportunity to introduce 
these products may be lost if interim determinations in relation to the ULLS Annual Charge as 
well as ULLS connection charges and LSS disconnection charges are not made.  Chime argues 
that the time it takes to get products to market is important to their competitive success, and that 
backdating would not provide the certainty needed to progress innovative plans. 

In its response to Chime’s Submission, Telstra argues that the existing interim determination has 
already given Chime the assistance it believes it needs to compete in the market for DSL and voice 
services.  Further, Telstra submits that the ability of one competitor to compete is irrelevant to the 
interests of end-users. 

In its response to Telstra’s Submission, Chime argues that Telstra has shown no willingness to 
negotiate on the ULLS Annual Charge.  At any rate, Chime suggests that the making of the new 
interim determination would assist in any negotiations, not hinder them. 

Telstra’s Submission also forecasts that, based on Chime’s current ULLS SIOs, the net benefit to 
Chime if the new interim determination were made would be only $100 per month.  This is based 
on the fact that Chime currently has only 20 ULLS SIOs.  In addition, Telstra claims that Chime 
has provided revised demand forecasts and that, based on Telstra’s past experience of access 
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seekers meeting their forecasts, it expects that Chime will have less than 800 ULLS SIOs by the 
end of 2006. 

In contrast, Chime has advised that it still proposes to migrate “many thousands of services from 
LSS or wholesale DSL to ULLS once the prices for ULLS are reasonable and cost-based.”  Chime 
suggests that its forecasts have been varied because it is “unable to proceed with a large-scale 
migration of services to ULLS until it gets relief in relation to ULLS Annual Charges as well as on 
other issues.” 

Discussion 

The Commission considers that the new interim determination will increase, not decrease, 
certainty in relation to ULLS pricing going forward.  The original interim determination was made 
on an urgent basis at the request of Chime, and did not provide any guidance as to the price the 
Commission was likely to arrive at in a final determination.  On the other hand, although the final 
decision on key issues remains subject to further consideration, the new interim determination (and 
associated reasons) gives parties some indication as to the direction the Commission might take in 
relation to key issues.  Given that a final determination is likely to be some months away, the 
Commission considers that it is appropriate to provide updated ULLS Annual Charges in the 
interim.  The timing of the final determination is discussed further below. 

In addition, the Commission does not believe it has created the impression that it will vary the 
interim determination further after making the new determination.  It was clear from an early stage 
(i.e., Chime’s submission of 13 February 2006) that Chime desired a revised interim determination 
in relation to the ULLS Annual Charge to replace the original interim determination. 

The Commission’s intention in making the original interim determination was to preserve existing 
contractual arrangements until a more considered determination could be made, whether this was a 
new interim or a final determination.  This was made clear at the time the original interim 
determination was publicly released, as was the position that the initial determination did not 
necessarily constitute the Commission’s ultimate conclusion on interim ULLS charges. 

The Commission does not expect that there will be a need for a further revision to the interim 
determination in relation to ULLS Annual Charges, but will assess any requests from parties on 
their merits.  Revisions may be necessary to take account of any interim determinations made in 
relation to other disputed terms. 

The Commission notes that the prices currently being charged (under the first interim 
determination) are over 80 per cent higher than the Band 1 price in the new interim determination 
and almost 25 per cent higher than the Band 2 price.  If and when Chime proceeds with its mass 
migration of LSS services to ULLS, this price difference will become significant.  In addition, it is 
not clear that Telstra’s estimate of Chime’s year end ULLS SIOs is reasonable, as it is based in 
part on “Telstra’s past experience with access seekers meeting their forecasts.” 

The Commission considers that, on current evidence, making the new interim determination will 
be beneficial to the continued development of competition and therefore to the interests of end-
users as, by indicating the Commission’s current understanding on key issues, it will provide more 
certainty to Chime on the ULLS Annual Charges that it might face, and will tend to encourage 
Chime in progressing its plans for new services and further network build.  To the extent that the 
currently specified prices understate the prices that will eventually be specified in a final 
determination, Telstra is able to bear the shortfall (in Bands 1 and 2) between the current ULLS 
Annual Charges and the new prices for this period. 
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Conclusion 

For these reasons, the Commission is of the view that backdating is unlikely to provide an 
adequate alternative to the making of an interim determination. 

5.3. The likely impact of the interim determination on end-users 

Introduction 

An interim determination is likely to promote the long-term interests of end-users where it would 
encourage efficiency in use of or in investment in the facilities that are or in future would be used 
to supply the services, or promotes competition for the supply of services such that end-users are 
offered a greater variety of services, or services that are of a higher quality or of a lower price. 

Parties’ submissions 

Telstra submits that making a new interim determination would cause further delays and 
uncertainty, which is not in the LTIE.  In addition, Telstra argues that the new interim 
determination would not provide substantial benefit to end-users as Chime has an insignificant 
number of ULLS SIOs at present. 

Telstra questions the Commission’s assertion (in its issues paper of 19 June) that the prices in the 
new interim determination more closely reflect efficient unit costs than the prices in the first 
interim determination.  Telstra argues that the Commission does not have a sound basis on which 
to make this claim, as it does not have sufficient information to determine efficient values for 
several input parameters. 

Chime submits that the new interim determination would create the certainty it needs to proceed 
with network build and introduce new products, thereby delivering benefit to end-users in the form 
of increased competition and innovation. 

Discussion 

As noted above, the Commission considers that the new interim determination will be beneficial to 
the promotion of competition and the interests of end-users. 

Notwithstanding Telstra’s objection, the Commission considers that the prices in the new interim 
determination more closely reflect efficient unit costs than the prices in the original interim 
determination of 10 April 2006.  As noted in the issues paper of 19 June, conservative assumptions 
which bias upwards the derived unit costs were used in formulating the new interim determination 
prices.  While Telstra may provide new information which results in upwards adjustments to some 
costs, on balance the Commission considers it more likely than not that the ULLS Annual Charge 
will be maintained or reduced after more comprehensive analysis has been completed for the 
purpose of a final determination. 

As the new prices are lower than those in the first interim determination, and the Commission 
considers that the new prices are at or close to the upper bound of efficient cost measures that are 
likely to be derived after a full consideration of all relevant matters has been completed, the 
Commission considers that making the interim determination would encourage economic 
efficiency. 
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While this limited LTIE analysis suggests that the new interim determination is justified, it should 
be noted that, unlike consideration of a final determination, the Commission is not required to 
have regard to all the reasonableness and LTIE criteria before making an interim determination.13

Conclusion 

The Commission believes that the likely impact of an interim determination on end-users in the 
form made is more likely to promote the LTIE objective to a greater extent than what would be the 
case if the original interim determination were left in place. 

5.4. Timing of the final determination 

Introduction 

In the Guidelines, the Commission indicates that the timing of an interim determination is relevant 
in two ways.  First, if the period of time between notification of the dispute and the making of a 
final determination is likely to be substantial, then an interim determination may be appropriate.  
Second, the period of time between the interim determination and the final determination should 
be considered.  If a final determination is to made within a relatively short period of time (say 2 to 
3 months), then the case for making an interim determination likely to be weaker, especially given 
that an interim determination uses resources that could otherwise be used to finalise the arbitration. 

Parties’ submissions 

Telstra’s Submission reiterates its argument that the Commission is delaying the making of a final 
determination by proposing a new determination.  Telstra argues that this extended timeframe 
should not be used as a justification for a new interim determination, as the delay has been created 
by the Commission. 

Chime submits that there are many steps to be undertaken in this arbitration before a final 
determination is made.  Chime estimates that it will take several months and therefore it is 
appropriate for the ACCC to proceed to a new interim determination which is more reflective of 
efficient costs. 

Discussion 

Eight months have already elapsed since Chime notified the ULLS access dispute.  The 
Commission considers that a final determination is highly unlikely before the end of 2006 since, as 
noted above, there are some cost variables which require further analysis before the Commission 
can form a definitive view on them, and further information on Telstra’s cost models will be 
required before changes to Telstra’s previous inputs for those matters can be implemented.  As 
noted earlier, Telstra has indicated that there are cost elements which it has previously not sought 
to recover in the ULLS Annual Charge (such as the cost of lead-ins) and which it considers should 
be accounted for.  Examination of new cost claims, which are yet to be detailed by Telstra, will 
take considerable time and require substantive submissions from both parties. 

On the other hand, the Commission is in a position to make the new interim determination without 
delay, and this will provide certainty to the parties for some time.  The Commission therefore 
considers that it is appropriate to make the new interim determination given the likelihood that a 
final determination will not be made in the near future. 

                                                 
13 See section 152CR(4) of Part XIC. 
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5.5. International Treaty Obligations 

Although this is specified in the Guidelines, it does not appear relevant to this arbitration. There 
have been no submissions in respect of this issue to date. The Commission does not consider this 
element relevant to this arbitration. 

5.6. Other matters 

Departure from the Guidelines 

Telstra submits that the Commission has acted contrary to its expectations (which it claims that the 
Commission’s Guidelines have created) in relation to this interim determination.   

Specifically, Telstra claims that the Guidelines suggest that interim determinations will only be 
made in the substantive (not preliminary) stage of an arbitration.  Telstra appears to believe that 
until the Commission is seeking submissions with a view to making a final determination, it is not 
in the substantive stage of the arbitration. 

The Commission does not consider that the Guidelines rigidly define the processes undertaken in 
the three phases of an arbitration that are described, or that such definition is important.  Indeed, 
the Guidelines state (at page 13) that these phases sometimes overlap.  The Commission suggests 
that the current arbitration has clearly moved beyond dealing with preliminary matters (such as 
questions of jurisdiction and procedure), and that it is entirely appropriate for the Commission to 
consider interim determinations given the likelihood that a final determination is still some time 
away.  Further, the Commission does not consider that it has created any expectations which 
would make it inappropriate to proceed with the making of a new interim determination. 

Specific aspects of the interim determination 

- Relevance of expired Model Prices 

Telstra submits that, if the Commission is minded to make a new interim determination, it should 
be based on the Final Determination for model price terms and conditions of the PSTN, ULLS and 
LCS Services (October 2003) (the Model Prices).  Telstra further argues that the mechanism for 
adjustment of the ULLS charge based on actual demand, which was considered reasonable at the 
time of the Model Prices report, should be used to produce updated prices for the duration of the 
interim determination.  Use of the adjustment mechanism would result in ULLS Annual Charges 
of $228 ($19 per month), $336 ($28 per month), $552 ($46 per month) and $1272 ($106 per 
month) for Bands 1 to 4 respectively. 

The Commission notes that it is required to have regard to any model prices determination which it 
has made in relation to a core service (including the ULLS).  However, the Model Prices 
determination only set indicative ULLS monthly charges up to the end of the 2005-06 financial 
year, and has therefore expired.  As noted earlier, the costs associated with the provision of ULLS 
vary from year to year as input parameters change, and as such it is to be expected that 2006-07 
prices will be different from 2005-06 prices.  In addition, contrary to Telstra’s assertion that the 
Model Prices reflected efficient costs as at 30 June 2006, the indicative prices were the forecast 
average prices over the 2005-06 period.  As such, the Model Prices cannot even be said to reflect 
efficient costs at the end of the period. 

In addition, the Commission is not bound by the Model Prices, and in the present circumstances 
there would appear to be a strong case for adopting different prices.  First, the Commission has 
undertaken substantial further analysis since the Model Prices were determined in 2003.  This 
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analysis has indicated that several unit cost inputs to the ULLS price should be revised 
downwards, resulting in a lower ULLS Annual Charge.  Second, the adjustment mechanism 
accepted in the Model Prices determination was subsequently rejected by the Commission in its 
assessment of Telstra’s 2003 Core Services Undertakings.14

For these reasons, the Commission considers that it should not make a new interim determination 
in line with the Model Prices.  The Commission notes that although the original interim 
determination set prices which corresponded to the Model Prices (without any adjustment), this 
merely preserved existing contractual terms between the parties and should not be seen as an 
endorsement of the Model Prices. 

- Band 4 prices 

Telstra submits that, if the Commission is minded to make a new interim determination, it should 
provide a price for Band 4 as well as Bands 1 to 3.  Telstra argues that a failure to do so would 
expose Telstra to a position whereby it would be required to charge the Commission’s preferred 
prices for Bands 1 to 3, but Telstra’s previously proposed $30 per month for Band 4. 

Chime agrees with the form of the new interim determination, and notes that it would not object to 
the Commission setting an Annual Charge for Band 4 of $1200 (being the price specified in the 
original interim determination) as it does not wish to acquire the ULLS in that Band.  Chime does 
however note that it reserves the right to challenge the $1200 charge in the event that it decides to 
acquire Band 4 ULLS services in the future. 

The Commission has grave reservations about setting any ULLS Annual Charge in Band 4 given 
substantial concerns about Telstra’s claimed efficient costs for supplying ULLS in Band 4. Also, 
there does not seem a pressing need to include such a price term in the interim determination given 
Chime’s current intention not to acquire ULLS that Band. 

The Commission therefore declines to make any order in relation to Band 4.  For the sake of 
clarity, it makes clear its view that the charges for any Band 4 ULLS services subsequently sought 
to be obtained by Chime remain able to be determined by commercial negotiation.  The 
Commission notes that Chime has indicated it does not propose to acquire Band 4 services, but if 
this changes it is open to the parties to agree rates, or in the absence of agreement bring the matter 
before the Commission for consideration as to whether it would be appropriate to revise the 
interim determination. 

- Revocation and replacement or variation 

Chime submits that the Commission should revoke the existing interim determination and make a 
new one, as opposed to varying the existing determination.  Chime also notes that it agrees with 
the Commission’s proposal to set the expiry date of the new interim determination as 
10 April 2007 (the same date that the original interim determination was to expire).  Telstra did not 
make submissions on either of these points. 

6. Conclusion 

The Commission considers that: 

 the information before it provides a reasonable basis on which to make the new interim 
determination 

                                                 
14 See ACCC, Assessment of Telstra’s Undertakings for PSTN, ULLS  and LCS—Draft Decision, October 2004, p. 71. 
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 it is appropriate in all the circumstances to revoke the current interim determination and 
make the new interim determination. 

Accordingly, the Commission has made a new interim determination which includes the prices 
specified in the draft sent to parties on 19 June 2006. 
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Appendix A 
 

Document Note on availability 

Telstra, Telstra’s Submission in Support of the 
ULLS Monthly Charges Undertakings Dated 23 
December 2005, 23 December 2005 (including 
Annexure B) 

Masked copy of submission is publicly 
available, a complete copy is not 

Telstra’s ‘PIE II’ model, as submitted to the 
Commission on 14 March 2006 

Model is not publicly available 

Telstra’s ‘PIE II Rollforward New ULLS.xls’ 
model, as submitted to the Commission on 14 
March 2006  

Model is not publicly available 

Telstra’s ‘Telstra ULLS Specific Costs FINAL 
(ACCC).xls’ model, as submitted to the 
Commission on 14 March 2006 

Model is not publicly available 

The Commission’s methodology and preferred 
input parameters for the WACC as used in 
measuring the ‘ULLS-specific cost’ component 
are discussed variously in: 

• Commission’s 2000 assessment of 
Telstra’s second PSTN undertakings15 
• Commission’s 2003 final determination 
on model price terms and conditions16 
• Commission’s 2004 final decision on 
Telstra’s core services undertakings17 
• Commission’s draft decision on 

Telstra’s ULLS and LSS monthly 
charge undertakings18 

Relevant discussion of WACC values is 
contained in publicly available reports 

The Commission adopted its preferred input 
parameters in conjunction with data on the 10 
year Australian Government Bond rate from the 
Reserve Bank of Australia (accessed on 8 June 
2006)19 to arrive at its preferred WACC 
estimates. 

Data is publicly available 

 

 

 
  

 

                                                 
15  ACCC, Assessment of Telstra’s Undertaking for the Domestic PSTN Originating and Terminating Access 

Services – Final Decision, July 2000. 
16  ACCC, Final Determinations for Model Price Terms and Conditions of the PSTN, ULLS and LCS Services, 

October 2003.  
17  ACCC, Assessment of Telstra’s Undertakings for PSTN, ULLS and LCS – Final Decision, December 2004.  
18  ACCC, Assessment of Telstra’s ULLS and LSS monthly charge undertakings – Draft Decision, August 2005.  
19  Available at: http://www.rba.gov.au. 
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