
COMMONWEALTH OF AUSTRALIA 

Trade Practices Act 1974 

DECISION ON EFFECTIVENESS OF ACCESS REGIME 
UNDER SECTION 44N 

I, the Hon Dr Craig Emerson MP, Minister for Competition Policy and Consumer 
Affairs, as designated Minister hereby decide that the New South Wales access 
regime for water industry infrastructure services is an effective access regime under 
section 44N of the Trade Practices Act 1974. 

The water industry infrastructure access regime is established under Part 3 of the 
Water Industry Competition Act 2006 (IVSW) and the related provisions of the Water 
Industry Competition (Access to Infrastructure Services) Regulation 2007 (NSW). 

My decision is to be in force for a period of 10 years. 

Dated: 13 August 2009 

Craig Emerson 

Minister for Competition Policy and Consumer Affairs 



STATEMENT OF REASONS CONCERNING AN APPLICATION 
FOR DECISION ON EFFECTIVENESS OF ACCESS REGIME 

Trade Practices Act 1974, s.44N 

BACKGROUND 

Certification of state and territory access regimes 

Under Part IIIA of the Trade Practices Act 1974 (TPA), if a State or Territory that is a 
party to the Competition Principles Agreement (CPA) has established at any time a 
regime for access to a service, the responsible Minister for the State or Territory may 
make a written application to the National Competition Council (NCC) asking the 
NCC to recommend that the Commonwealth Minister decide that the regime for 
access to the service is an effective access regime (subsections 44M(1) and (2) of the 
TPA). 

The NCC must recommend to the Commonwealth Minister that he or she decide that 
the access regime is either an effective access regime for the service, or not an 
effective access regime for the service. 

Ministerial decision on effectiveness of access regime 

Section 44N of the TPA provides that on receiving a recommendation, the 
Commonwealth Minister must decide that the access regime is or is not an effective 
access regime for the service (subsection 44N(1)). 

Further in making a decision, subsection 44N(2) requires that the Commonwealth 
Minister: (a) must apply the relevant principles set out in the CPA; (aa) must have 
regard to the objects of Part IIIA; and (b) must, subject to section 44DA, not consider 
any other matters. 

Section 44DA of the TPA states that the principles in the CPA have status as 
guidelines rather than binding rules for the purposes of the NCC's recommendation 
under subsection 44M(4) and the Commonwealth Minister's decision under 
subsection 44N(2). 

The Minister's decision must specify the period for which it is in force (subsection 
44N(3) of the TPA). 

APPLICATION 

On 19 December 2008, the New South Wales (NSW) Government applied to the 
NCC for a recommendation pursuant to section 44M(2) of the TPA that the State's 
access regime for water industry infi-astructure services (the 'WICA Access Regime') 
is an effective access regime. 



On 2 February 2009, the NCC provided a public notice of the application and invited 
interested parties to make written submissions in response to the application by 
4 March 2009. The NCC received five submissions. 

On 2 April 2009, the NCC released its drafi recommendation. It invited interested 
parties to make written submissions on the drafi recommendation, prior to making a 
final recommendation to the Commonwealth Minister. 

On 15 April 2009, the NCC received the NSW Government's submission (dated 
7 April 2009) on the draft recommendation. Two other submissions were also 
received. 

On 12 May 2009, the then Assistant Treasurer and Minister for Competition Policy 
and Consumer Affairs received the NCC's final recommendation. The NCC 
recommended that the WICA Access Regime be certified for a period of 10 years. 

On 10 July 2009, in accordance with section 44ND of the TPA I extended the 
standard period for a decision on the recommendation of the NCC by a period of 
60 days (that is, to expire on or before 9 September 2009). A public notice was 
published in The Weekend Australian newspaper of 18-19 July 2009. 

OVERVIEW OF THE NSW WICA ACCESS REGIME 

The WICA Access Regime is established under Part 3 of the Water Industry 
Competition Act 2006 (2VSW) - 'the WIC Act' - and the Water Industry 
Competition (Access to Infrastructure Services) Regulation 2007 (NSW). 

The WICA Access Regime applies in respect of areas listed in Schedule 1 of the 
WIC Act. Currently these comprise the areas of operation of Sydney Water 
Corporation and Hunter Water Corporation. Under the regime, the scheduled 
areas may be expanded by order published in the NSW Gazette. 

The Premier of NSW is the responsible Minister for the WICA Access Regime 
established under Part 3 of the WIC Act. The NSW Minister for Water is the 
responsible Minister for the remainder of the WIC Act. 

The water infrastructure services that are currently subject to a coverage declaration 
for the purposes of the WIC Act are the sewerage services provided through Sydney 
Water's Bondi, Malabar and North Head reticulation networks. These services were 
deemed to be the subject of coverage declarations upon the commencement of the 
WIC Act for a period of 50 years. 

These Sydney Water services are also declared under Part IIIA of the TPA 
following the decision by the Australian Competition Tribunal in the matter of 
Re Services Sydney Pty Ltd [2005]. 



The WICA Access Regime provides two pathways for access to water industry 
infrastructure services. Under both an access seeker acquires the right to negotiate 
access to the covered service, with binding arbitration available for access disputes. 
The pathways are: 

coverage declarations by the Premier (Part 3 Division 2); and 

voluntary access undertakings by a service provider (Part 3 Division 5). 

The Regime also provides for the Premier to make binding non-coverage declarations. 
The maximum duration of a binding non-coverage declaration is 10 years. 

DECISION 

Requirements under Part IIIA of the TPA 

Subsection 44N(1) of the TPA provides that on receiving a recommendation from the 
NCC, I (as the designated Minister) must either decide that the access regime is an 
effective access regime for the service or decide that it is not. 

Section 44N(2) of the TPA provides that in making my decision on the access regime, 
I must apply the relevant principles set out in the CPA; consider the objectsof 
Part IIIA and must, subject to section 44DA, not consider any other matters. 

I consider that the relevant principles under the CPA for my decision are those 
contained in Clause 6, as referred to in the NCC's recommendation. 

Section 44DA provides that when applying the relevant principles, I must treat 
each individual principle as having the status of a guideline rather than a 
binding rule. 

Conclusion 

I have decided that all relevant matters for certification of the WICA Access Regime 
as an effective access regime are satisfied. My decision to certify the WICA Access 
Regime as an effective access regime is to apply for a period of 10 years. 

NCC recommendation 

My consideration of the NCC's final recommendation, and my conclusions on that 
recommendation, are described below. In making my decision I have drawn on the 
evidence relied on by the NCC and the findings of the NCC as set out in its 
recommendation. 



CONSIDERATION AGAINST THE RELEVANT CPA PRINCIPLES AND 
OBJECTS OF PART IIIA 

Scope of the access regime 

Clause 6(3) of the CPA provides: 

For a State or Territory access regime to conform to the principles set out in this clause, it should: 

(a) apply to services provided by means of significant infrastructure facilities where: 

(i) it would not be economically feasible to duplicate the facility; 

(ii) access to the service is necessary in order to permit effective competition in a downstream or 
upstream market; and 

(iii) the safe use of the facility by the person seeking access can be ensured at an economically 
feasible cost and, if there is a safety requirement, appropriate regulatory arrangements exist. 

Clause 6(5)(c) of the CPA provides: 

Where merits review of decisions is provided, the review will be limited to the information submitted to the 
original decision-maker except that the review body: 

(i) may request new information where it considers that it would be assisted by the introduction of such 
information; 

(ii) may allow new information where it considers that it could not have reasonably been made available 
to the original decision-maker; and 

(iii) should have regard to the policies and guidelines of the original decision-maker (if any) that are 
relevant to the decision under review. 

I have decided that the WICA Access Regime satisfies Clause 6(3)(a) of the CPA. 
Clause 6(5)(c) is not relevant as merits review of decisions is not provided for in the 
Regime. 

With respect to Clause 6(3)(a) of the CPA, I accept the NCC's conclusion that water 
and sewerage networks typically exhibit natural monopoly characteristics and that 
access may promote competition in related markets. I am therefore satisfied that the 
WICA Access Regime applies to services in the manner contemplated by Clauses 
6(3)(a)(i) and 6(3)(a)(ii) of the CPA. 

Further, in the granting of a licence section 7 of the WIC Act requires the 
consideration of public health and safety matters. I am therefore satisfied that the 
WICA Access Regime applies to services in the manner contemplated by Clause 
6(3)(a)(iii) of the CPA. 

Following is my detailed consideration of the NCC's stated concerns regarding the 
requirements of Clause 6(3)(a) of the CPA in the context of: 

the absence of merits review; 

amendments to Schedule 1 of the WIC Act; and 

the effects of licensing arrangements. 



Merits review 

The NCC has indicated that it is desirable for access regimes to include appropriate 
measures for the review of Ministerial decisions under an access regime, in particular 
the inclusion of limited merits review of coverage decisions. 

The NCC has advised that under the CPA principles (Clause 6(5)(c)) the absence of 
merits review, of itself, is not a basis for deciding that an access regime is ineffective. 

Further the NCC has assessed that safeguards within the WICA Access Regime 
provide a level of protection against decision making errors. 

The WICA Access Regime provides for the arbitration of disputes about access by an 
independent body (either IPART or an alternative) where the parties have attempted 
in good faith, but failed, to resolve their disputes by negotiation without recourse to 
merits review. I note the NCC's view that the arbitration arrangements have a 
number of positive aspects. 

The NCC also suggested that an additional safeguard of review by an independent 
body would have been desirable, where a government has a commercial interest in the 
outcome of a regulatory decision. 

I agree with the NCC that in considering certification weight should be given to the 
stated objects of the WICA Access Regime and to the stated position of the NSW 
Government that its objective is to encourage competition in the water sector. 

For these reasons, in making my decision I have decided that the absence of merits 
review is not a reason to decide that the WICA Access Regime is ineffective. 

Additions to Schedule 1 

The geographic coverage of the WICA Access Regime is currently limited by the 
operation of section 22 and Schedule 1 of the WIC Act. Once the WICA Access 
Regime is certified, water infrastructure services subject to the Regime (within the 
areas prescribed by Schedule 1 of the WIC Act) will be exempt from declaration 
under Part IIIA of the TPA. For water infrastructure services in other areas of NSW, 
Part IIIA will continue to apply. 

The NCC has suggested that the addition of further areas to Schedule 1 might 
introduce the possibility of a substantial modification of the Regime. The NCC 
considered there is the potential that the addition of large geographic areas may 
broaden the type and size of facilities that provide water industry infrastructure 
services that become subject to the WICA Access Regime, which may increase the 
prospect that services that are provided by facilities that are not uneconomic to 
duplicate become subject to the regime. 

When a substantial modification occurs to a certified access regime (or to the relevant 
CPA principles) then it may be possible for infrastructure services to be declared 
under Part IIIA notwithstanding that those services are subject to a regime that is 
certified. 



The NSW Government submitted that if the WICA Access Regime was silent on 
geographic coverage then it would apply automatically throughout the State. Further, 
it submitted for a particular infrastructure service to become covered under the 
Regime it must be declared - following an assessment and satisfaction of the 
declaration criteria in accordance with the procedures set out in the WIC Act. 

The NCC has expressed its view that minor additions of geographic areas to 
Schedule 1 are unlikely to constitute substantially modification. 

The NCC noted the application of the WICA Access Regime to the whole of NSW at 
the outset would have made clear the scope of services subject to the Regime. It 
noted that a whole of state approach would remove the requirement for an access 
seeker to first have an area added to Schedule 1 before making an application for a 
coverage declaration so improving the efficiency of the Regime. 

I note that the NCC's concern is not with the current geographic coverage of the 
WICA Access Regime. Further, I expect that if a circumstance arises requiring the 
NCC to provide advice on whether a change to the WICA Access Regime constitutes 
a substantial modification for the purposes of subsection 44G(4) of the TPA then it 
will give the matter due consideration. 

In addition, I have taken account of the stated objects of the WICA Access Regime 
and the NSW Government's statements regarding its objective of promoting greater 
efficiency in the water industry through facilitating competitive service provision and 
its support for appropriate access arrangements. 

Accordingly, I consider that the limited geographic coverage of the WICA Access 
Regime is not a reason to decide that the WICA Access Regime is ineffective. 

Other jurisdictions' interests 

I agree with the NCC's view that it is unlikely that the NSW Government would seek 
to introduce legislation applying to areas that may affect other jurisdictions without 
the agreement of the relevant jurisdiction. I also note that the NSW Government has 
confirmed that where appropriate it would consult other jurisdictions in relation to the 
addition of Commonwealth-owned land to Schedule 1 of the WIC Act. 

Effect of licensing requirements 

The NCC has expressed concern with the possible interaction between the NSW 
licensing requirement for the retail water supply in Part 2 of the WIC Act and the 
operation of the WICA Access Regime. Sub-section 10(4)(d) of the WIC Act 
requires that in the case of an application for a licence for retail water supply, the 
Minister must be satisfied that 'sufficient quantities' of the water supplied by the 
licensee will be obtained otherwise than from a public water utility. 

The NCC suggests that when viewed in conjunction with the WICA Access Regime 
the licensing regime may fi-ustrate efforts to promote efficient infrastructure services. 
The licensing requirement limits licences for water retail supply to parties that 
produce or gain access to sufficient quantities of water from new sources. The 
meaning of sufficient quantities is not defined in the WIC Act. The NCC argues that 



there is a risk that an access seeker who does not source sufficient water from new 
sources will be refused a licence and that an application for a coverage declaration 
will possibly therefore fail (because the inability of the access seeker to obtain a 
licence may lead to an assessment that competition is not promoted). 

The NSW Government has argued that the licensing regime in the WIC Act is 
separate from the WICA Access Regime. Licensing arrangements for the supply of 
water and sewerage services are a matter for the NSW Government. The NSW 
licensing regime (under sections 6 and 7 of the WIC Act) encourages competition in 
the supply of these services. I note that the licensing regime considers other matters 
of public interest, including the sustainability of water resources. 

The NCC has indicated that its concerns regarding the licensing condition in 
paragraph 10(4)(d) of WIC Act are, at this time, theoretical. Further, the NCC has 
received no evidence of concern in relation to this matter by potential users of the 
WICA Access Regime. 

Again I have given weight to the stated objects of the WICA Access Regime and to 
the stated position of the NSW Government that its objective is to encourage 
competition in the water sector. 

I have decided that the stated licensing requirement for retail water supply is not a 
reason to decide that the WICA Access Regime is ineffective. 

Clause 6(4)(d) of the CPA provides: 

Any right to negotiate access should include a date after which the right would lapse unless reviewed 
and subsequently extended; however, existing contractual rights and obligations should not be 
automatically revoked. 

I have decided that the WICA Access Regime satisfies Clause 6(4)(d) of the CPA. 

The WICA Access Regime provides for the review of the right to negotiate access, as 
submitted by the NSW Government and outlined by the NCC (noting the common 
law principles of contract law). 

Treatment of interstate issues 

Clause 6(2) of the CPA provides 

The regime to be established by Commonwealth legislation is not intended to cover a senice provided by 
means of a facility where the State or Territory Party in whose jurisdiction the facility is situated has in place 
an access regime which covers the facility and conforms to the principles set out in this clause unless: 

(a) the Council determines that the regime is ineffective having regard to the influence of the facility 
beyond the jurisdictional boundary of the State or Territory; or 



(b) substantial difficulties arise from the facility being situated in more than one jurisdiction. 

Clause 6(4)(p) of the CPA provides: 

Where more than one State or Territory access regime applies to a service, those regimes should be 
consistent and, by means of vested jurisdiction or other cooperative legislation scheme, provide for a 
single process for persons to seek access to the service, a single body to resolve disputes about any 
aspect of access and a single forum for enforcement of access arrangements. 

I have decided that the WICA Access Regime satisfies Clauses 6(2) and 6(4)(p) of the 
CPA. 

The WICA Access Regime is currently limited to areas wholly within NSW and 
without impact on other jurisdictions. 

As considered in association with the Clause 6(3)(a) of the CPA, the NSW 
Government has confirmed that it would not seek to add areas of 
Commonwealth-owned land in NSW without agreement. Further, the NCC considers 
it unlikely that the NSW Government would add areas that may affect other 
jurisdictions without agreement. 

Negotiation framework, dispute resolution and access 

Clauses 6(4)(a)-(c) of the CPA provide: 

(a) Wherever possible third party access to a service provided by means of a facility should be on the 
basis of terms and conditions agreed between the owner of the facility and the person seeking access. 

(b) Where such agreement cannot be reached, Governments should establish a right for persons to 
negotiate access to a service provided by means of a facility. 

(c) Any right to negotiate access should provide for an enforcement process. 

I have decided that the WICA Access Regime satisfies Clauses 6(4)(a)-(c) of the 
CPA. 

The WICA Access Regime (sections 39 and 40 of the WIC Act) encourages 
commercial negotiation on access and provides for the arbitration of access disputes 
by the Independent Pricing and Regulatory Tribunal of NSW (IPART). 

Clause 6(4)(e) of the CPA provides: 

The owner of a facility that is used to provide a service should use all reasonable endeavours to 
accommodate the requirements of persons seeking access. 

I have decided that the WICA Access Regime satisfies Clause 6(4)(e) of the CPA, as 
it specifically incorporates this principle (Regulation 8(3)(b)). 



Clause 6(4)(f) of the CPA provides: 

Access to a service for persons seeking access need not be on exactly the same terms and conditions. 

I have decided that the WICA Access Regime satisfies Clause 6(4)(f) of the CPA. 

I accept the arguments of the NSW Government and NCC that the WICA Access 
Regime does not require the same access terms and conditions for different access 
seekers. 

I note that agreements seeking to restrict provision of a service or terms of service 
provision would be void under subsection 39(2) of the WIC Act. Further, 'pricing 
principles' under section 42 of the WIC Act allow for multi-part pricing and price 
discrimination where it aids efficiency. 

Clause 6(4)(g) of the CPA provides: 

Where the owner and a person seeking access cannot agree on terms and conditions for access to the 
service, they should be required to appoint and fund an independent body to resolve the dispute, if they 
have not already done so. 

Clause 6(4)(h) of the CPA provides: 

The decisions of the dispute resolution body should bind the parties; however, rights of appeal under 
existing legislative provisions should be preserved. 

I have decided that the WICA Access Regime satisfies Clauses 6(4)(g) and (h) of the 
CPA. 

The WICA Access Regime provides for the arbitration of access disputes to a service 
by an independent body (IPART or alternate), where a dispute has not been able to be 
successfully resolved by negotiation. The NCC has also previously determined that 
IPART is independent with regard to its regulatory and arbitration functions. 

Determinations by an arbitrator are final and binding, and may be enforced in the 
same manner as a judgment or court order (subsections 40(4) and (5) of the WIC Act, 
section 24D of the Independent Pricing and Regulatory Tribunal Act 1992 (NSW) - 
the IPART Act, sections 28 and 33 of the Commercial Arbitration Act 1984 (NSW) 
- the CAA). In addition, existing rights of judicial appeal under the CAA and at 
common law are preserved (section 38 of the CAA). 

Clause 6(4)(i) of the CPA provides: 

In deciding on the terms and conditions for access, the dispute resolution body should take into account: 

(i) the owner's legitimate business interests and investment in the facility; 



(ii) the costs to the owner of providing access, including any costs of extending the facility but 
not costs associated with losses arising from increased competition in upstream or downstream 
markets; 

(iii) the economic value to the owner of any additional investment that the person seeking access 
or the owner has agreed to undertake; 

(iv) the interests of all persons holding contracts for use of the facility; 

(v) firm and binding contractual obligations of the owner or other persons (or both) already using 
the facility; 

(vi) the operational and technical requirements necessary for the safe and reliable operation of 
the facility; 

(vii) the economically efficient operation of the facility; and 

(viii) the benefit to the public from having competitive markets. 

Clause 6(4)(j) of the CPA provides: 

The owner may be required to extend, or to permit extension of, the facility that is used to provide a 
service if necessary but this would be subject to: 

(i) such extension being technically and economically feasible and consistent with the safe and 
reliable operation of the facility; 

(ii) the owner's legitimate business interests in the facility being protected; and 

(iii) the terms of access for the third party taking into account the costs borne by the parties for 
the extension and the economic benefits to the parties resulting from the extension. 

Clause 6(4)(k) of the CPA provides: 

If there has been a material change in circumstances, the parties should be able to apply for a revocation 
or modification of the access arrangement which was made at the conclusion of the dispute resolution 
process. 

Clause 6(4)(1) provides: 

The dispute resolution body should only impede the existing right of a person to use a facility where the 
dispute resolution body has considered whether there is a case for compensation of that person and, if 
appropriate, determined such compensation. 

I consider that the WICA Access Regime satisfies Clauses 6(4)(i) to (1) of the CPA. 

Paragraph 24B(3)(a) of the IPART Act requires that in an arbitration dispute, the 
arbitrator must take into account the matters set out in Clauses 6(4)(i), (j) and (1) of 
the CPA. In addition: 

Under the WICA Access Regime an arbitrator must have regard to pricing 
principles (section 41 of the WIC Act). 

Paragraph 24C(2)(d) of the IPART Act provides that a determination in an 
access dispute may require the service provider to extend the infrastructure 
facility. 

Paragraph 40(1 O)(b) of the WIC Act prohibits an arbitrator from making a 
determination that requires a service provider to breach existing obligations 
under the Act or any other Act or law. 



I consider that Clause 6(4)(k) is satisfied by the operation of section 40 of the 
WIC Act. 

Clause 6(4)(m) provides: 

The owner or user of a service shall not engage in conduct for the purpose of hindering access to that 
service by another person. 

I have decided that the WICA Access Regime satisfies Clause 6(4)(m) of the CPA. 

Section 43 of the WIC Act provides that it is an offence to engage in conduct for the 
purpose of preventing or hindering any person fi-om obtaining or exercising rights of 
access. There is a financial penalty for contravention of the offence. 

Clause 6(4)(n) provides: 

Separate accounting arrangements should be required for the elements of a business which are covered 
by the access regime. 

Clause 6(4)(0) of the CPA provides: 

The dispute resolution body, or relevant authority where provided for under specific legislation, should 
have access to financial statements and other accounting information pertaining to a service. 

I have decided that the WICA Access Regime satisfies Clauses 6(4)(n) and (0) of the 
CPA. 

Section 42 of the WIC Act provides a statutory requirement that separate accounting 
arrangements apply for a declared service. The NSW Government has stated that all 
access undertakings must be approved by IPART, and it expects separate accounting 
arrangements will be a condition of approval. 

The NCC considers that provisions of the CAA and IPART Act (as submitted by the 
NSW Government) give arbitrators adequate access to the financial information 
necessary to perform their roles. 

Efficiency promoting terms and conditions of access 

Clauses 6(5)(a) & (b) provide: 

A State, Territory or Commonwealth access regime (except for an access regime for: electricity or gas that is 
developed in accordance with the Australian Energy Market Agreement; or the Tarcoola to Darwin railway) 
should incorporate the following principles: 

(a) Objects clauses that promote the economically efficient use of, operation and investment in, 



significant infrastructure thereby promoting effective competition in upstream or downstream markets. 

(b) Regulated access prices should be set so as to: 

(i) generate expected revenue for a regulated service or services that is at least sufficient to meet 
the efficient costs of providing access to the regulated service or services and include a return on 
investment commensurate with the regulatory and commercial risks involved; 

(ii) allow multi-part pricing and price discrimination when it aids efficiency; 

(iii) not allow a vertically integrated access provider to set terms and conditions that discriminate 
in favour of its downstream operations, except to the extent that the cost of providing access to 
other operators is higher; and 

(iv) provide incentives to reduce costs or otherwise improve productivity. 

Section 44AA of the Trade Practices Act 1974 (Objects of Part IIIA) provides: 

The objects of this Part are to: 

(a) promote the economically efficient operation of, use of and investment in the infrastructure by 
which services are provided, thereby promoting effective competition in upstream and downstream 
markets; and 

(b) provide a framework and guiding principles to encourage a consistent approach to access regulation 
in each industry. 

In making my decision, I have had regard to the objects of Part IIIA (section 44AA) 
of the TPA. I consider that the object of the WICA Access Regime (section 21 of the 
WIC Act) is consistent with both the objects of Part IIIA and Clause 6(5)(a) of the 
CPA, that being: 

. . .to establish a scheme to promote the economically efficient use and operation of, 
and investment in, significant water industry infrastructure, thereby promoting 
effective competition in upstream or downstream markets. 

In relation to regulated access prices, subsection 41 (2) of the WIC Act stipulates 
pricing principles which IPART must have regard to when considering access 
undertakings and arbitrating disputes. These principles match the requirements of 
Clause 6(5)(b) of the CPA, as they require: 

(a) the price of access should generate expected revenue for the service that is at least 
sufficient to meet the efficient costs of providing access to the service, and include a 
return on investment commensurate with the regulatory and commercial risks 
involved, 

(b) the price of access should allow multi-part pricing and price discrimination when 
it aids efficiency, 

(c) the price of access should not allow a vertically integrated service provider to set 
terms and conditions that discriminate in favour of its downstream operations, except 
to the extent to which the cost of providing access to other operators is higher, 

(d) the price of access should provide incentives to reduce costs or otherwise improve 
productivity. 



I note the NSW Government's advice regarding the availability of pricing 
methodologies that are consistent with both the pricing principles in subsection 41(2) 
of the WIC Act and the postage stamp pricing requirement in subsection 41(3) of the 
WIC Act. Further, the NCC has received no evidence of potential unintended 
outcomes from the postage stamp pricing requirement in the submissions made to it. 

Subsection 44N(3) - Duration of certification 

Subsection 44N(3) of the TPA requires the Minister's decision must specify the 
period for which it is in force. 

I have determined that certification of the WICA Access Regime as an effective 
access regime should be for a period of 10 years. I consider that this duration will 
provide sufficient certainty for parties to undertake investment and other decisions in 
response to application of the regime. 

I note that under section 44NB of the TPA, the Commonwealth Minister may extend 
the period in which a decision is in force under section 44N, following a 
recommendation by the NCC and subject to the relevant conditions being satisfied. 

Under section 44P of the TPA, however, if a State or Territory that has established a 
regime for access to a service or proposed service ceases to be a party to the CPA a 
decision by the Commonwealth Minister that the regime is an effective access regime 
ceases to be in force. 

Dr Craig Emerson 

Minister for Competition Policy and Consumer Affairs 

Dated: 3 ( / 2009 


