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CERTIFICATION OF WESTERN AUSTRALIAN GAS ACCESS REGIME

I am writing in regard to the Western Australian Government’s application in March 1999
to the National Competition Council (NCC) for certification of the Western Australian
Third Party Access Regime for Natural Gas Pipelines under the Trade Practices Act 1974
(TPA).

On 4 February I received the NCC’s recommendation concerning the application.  A copy
of the NCC’s recommendation is attached for your information.  In accordance with
Section 44N of the TPA, I have considered the NCC’s recommendation and decided to
certify the regime as effective.

My statement of reasons for this decision is attached.

The certification will be effective from the date of this letter and will cease to have effect
after 15 years.

I have sent a copy of this letter to the Prime Minister, the Federal Minister for Industry,
Science and Resources, and the President of the NCC.

Yours sincerely

encs.
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STATEMENT OF REASONS

Decision

I have decided to accept the National Competition Council’s (NCC) recommendation that
Western Australia’s Third Party Access Regime for Natural Gas Pipelines (the Western
Australian regime) be certified as an effective access regime, for the purposes of Section
44N of the Trade Practices Act 1974 (TPA), for a period of 15 years.

The certification is in relation to:

• services provided by gas transmission and distribution pipelines specified in
Schedule A of Schedule 2 of the Gas Pipelines Access (Western Australian) Act 1998 as
being under Western Australian jurisdiction and thus covered from the
commencement of the Western Australian regime; and

• services provided by gas transmission and distribution pipelines which subsequently
become covered by the Western Australian regime.

This certification does not cover the production, sale or purchase of natural gas.

In making my decision to certify the Western Australian regime as an effective access
regime, Section 44N of the TPA requires the Commonwealth Minister, on receiving a
recommendation by the NCC, to apply the relevant principles of the Competition
Principles Agreement and not to consider any other matters.  I note that these principles
are to be applied as guidelines rather than binding rules, as clarified by section 44DA of
the TPA.

Relevant Principles

Clause 6(3) For a State or Territory access regime to conform to the principles set out in this clause, it
should:

(a) apply to services provided by means of significant infrastructure facilities where:

(i)  it would not be economically feasible to duplicate the facility;

(ii) access to the service is necessary in order to permit effective competition in
a downstream or upstream market; and

(iii) the safe use of the facility by the person seeking access can be ensured at an
economically feasible cost and, if there is a safety requirement, appropriate
regulatory arrangements exist.

I note that all governments agreed to the inclusion of the pipelines listed in Schedule A of
the National Third Party Access Code for Natural Gas Pipeline Systems (the Code), which is
applied under the Western Australian regime, and that no submissions raised concerns in
relation to their inclusion.  I understand that there are mechanisms in the Code to allow
for the coverage of other pipelines and new pipelines, with the NCC to act as a coverage
advisory body.
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I consider that the coverage framework in the Western Australian regime is structured
such that the services covered (ie. those listed in Schedule A as being under Western
Australia’s jurisdiction) meet sub-criteria 6(3)(a)(i)-(iii):

• The high capital outlays and relatively low variable operating costs of gas
transmission and distribution networks tend to result in significant economies of
scale, which act as a natural barrier to competition.  This indicates that it would
generally be uneconomic to duplicate the facilities (6(3)(a)(i)).

- I note that new technologies and market evolution may cause some existing
pipelines to become economically feasible to duplicate.  In this respect, I note
that the Code makes provision for the coverage of existing pipelines to be
revoked in certain circumstances

• I consider that access to the services of facilities under the regime opens the prospect
of direct negotiation between gas consumers and gas producers, and this may
stimulate competition at the production and retail levels (6(3)(a)(ii)).

• I understand that appropriate safety considerations are built into the Code
(6(3)(a)(iii)).

I also note that one submission raised concerns regarding the classification of some
distribution pipelines.  I understand that the Gas Pipelines Access Law (GPAL), which has
been applied under Western Australian regime, contains criteria for determining the
classification of pipelines.  Under the Western Australian regime, the pipeline service
provider, the NCC or the Western Australian Independent Gas Pipelines Access Regulator
may apply to the Western Australian Minister for Energy, Resources Development and
Education for re-classification of intra-jurisdictional pipelines.  I consider that these
mechanisms are sufficient to ensure that pipelines are appropriately classified.

The Western Australian regime differs from that applied in other jurisdictions in that it has
been extended to apply to liquefied petroleum gas (LPG) and tempered liquefied
petroleum gas (TLPG) pipelines.  I note that this will allow the Code to be applied for
access to the AlintaGas distribution system at Albany.  Although this provision gives rise
to an inconsistency with regimes in other jurisdictions, I consider that the Western
Australian regime contains sufficient coverage processes to ensure that the LPG and TLPG
pipelines to be covered meet the clause 6(3) criteria.  I also agree that the Western
Australian regime validly confers powers on the NCC in relation to the coverage of LPG
and TLPG pipelines.

I consider that the requirements of this clause have been met.

Clause 6(4) (a) Wherever possible third party access to a service provided by means of a facility
should be on the basis of terms and conditions agreed between the owner of the
facility and the person seeking access.

(b) Where such agreement cannot be reached, Governments should establish a right for
persons to negotiate access to a service provided by means of a facility.

(c) Any right to negotiate access should provide for an enforcement process.
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These clauses aim to provide an enforceable right to negotiate access to a service where
commercial negotiations fail.  The main purpose of the Code is to provide a framework for
negotiation where commercial negotiations fail, and to support this through an
enforceable arbitration process.  It does not preclude negotiation between the service
provider and access seeker on terms and conditions.

The Western Australian regime provides for voluntary or compulsory provision of access
arrangements to the regulator.  The regulators may accept such arrangements and, in
certain circumstances, has the power to impose its own arrangements in place of
compulsorily submitted arrangements.  A right to negotiate access arises 14 days after the
regulator’s decision to approve an access arrangement comes into effect.

I am satisfied that the Western Australian regime provides sufficient powers for
enforcement of decisions concerning access to transmission and distribution pipelines.
Enforcement of the regulator’s decisions is provided for through Part 5 of the GPAL,
which provides for injunctions and damages depending on the provision breached.

The Western Australian regime contains a number of transitional arrangements and
derogations from the Code.  Derogations from the general provisions of the Code may
constrain the ability of parties to negotiate in the short term, but may be justified as
transitional measures.

I note that a derogation that the Code not apply until 1 January 2000 in relation to three
pipeline systems no longer has any effect.

I consider that the transitional provision in the Western Australian regime relating to the
contestability timetable is appropriate in light of the objectives of the Code and clauses
6(4)(a)-(c) of the Competition Principles Agreement.  I note that, in volume terms, the bulk
of the Western Australian gas market has effectively been open to access from
January 2000, but that choice of gas supplier for smaller customers will be delayed until
2002.

I consider that the requirements of this clause have been met.

Clause 6(4)(d) Any right to negotiate access should include a date after which the right would lapse unless
reviewed and subsequently extended; however, existing contractual rights and obligations
should not be automatically revoked.

I agree that the intent of this principle is to provide for a periodic review of the need for
access regulation to apply to a particular service.

The Western Australian regime allows a person to apply to the NCC for revocation of
coverage of a pipeline at any time.  I note that these provisions have been utilised in
relation to a number of Western Australian gas pipelines.  I also note that a decision to
revoke coverage does not result in any contractual rights or obligations in existence at the
time being automatically revoked.  Consistent with the Code, access arrangements will
also contain a date for review.

I note that the Western Australian Independent Gas Pipelines Access Regulator may not
approve an access arrangement that would deprive a person of a contractual right in
existence prior to the proposed arrangements being submitted, other than an exclusivity
right which arose on or after 30 March 1995.
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I therefore consider that the policy intent of this clause is met.

Clause 6(4)(e) The owner of a facility that is used to provide a service should use all reasonable
endeavours to accommodate the requirements of persons seeking access.

A number of aspects of the Code, such as the requirement for service providers to include
a services policy in access arrangements, to keep a public register of capacity, and to meet
the information disclosure provisions, all aim to accommodate the requirements of access
seekers.  I also note that the Code requires that a service provider must also respond to a
specific request for access within 30 days of its receipt.

I agree that the provisions of the Western Australian regime strike an appropriate balance
between, on the one hand, ensuring that the decisions of access seekers and regulators are
adequately informed, and on the other, protecting the legitimate business interests of
access providers.  I therefore consider that the requirements of this clause have been met.

Clause 6(4)(f) Access to a service for persons seeking access need not be on exactly the same terms and
conditions.

While the Western Australian regime requires service providers to submit access
arrangements which include terms and conditions, and provides for the setting of terms
and conditions in the case of an arbitrated dispute, these arrangements do not preclude
service providers and access seekers from negotiating terms and conditions as best suits
their requirements.  I therefore consider that the requirements of this clause have been
met.

Clause 6(4)(g) Where the owner and a person seeking access cannot agree on terms and conditions for
access to the service, they should be required to appoint and fund an independent body to
resolve the dispute, if they have not already done so.

I am satisfied that the Western Australian regime is consistent with this clause.  The
regime does not preclude parties from entering into commercial negotiations outside the
Code.  In doing so, parties can appoint an agreed arbitrator to resolve an access dispute
over covered pipelines.  If the Code arrangements are used, then the dispute can be
referred to the independent regulator or an agent appointed by the regulator.  I note that
under the GPAL, the arbitrator has the discretion to order a party or parties to pay some or
all of its costs, as well as some or all of another party’s costs.

I note that the Western Australian regime provides for arbitration to be performed by the
Western Australian Gas Disputes Arbitrator.  I consider that the Western Australian Gas
Disputes Arbitrator is sufficiently independent and resourced to perform these functions
effectively.

I also note that arbitrators’ decisions are subject to appeal on a question of law, and are
also subject to judicial review.  Judicial review is to be carried out by the Western
Australian Supreme Court.

Clause 6(4)(h) The decisions of the dispute resolution body should bind the parties; however, rights of
appeal under existing legislative provisions should be preserved.

I consider the requirements of this clause have been met.  I note that arbitrators’
determinations are binding and enforceable under Part 5 of the GPAL, and that
arbitrators’ decisions will be subject to appeal on a question of law under Part 4 of the
GPAL and to judicial review by the Western Australian Supreme Court.
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Clause 6(4)(i) In deciding on the terms and conditions for access, the dispute resolution body should take
into account:

(i)  the owner’s legitimate business interests and investment in the facility;

(ii) the costs to the owner of providing access, including any costs of extending the
facility but not costs associated with losses arising from increased competition in
upstream or downstream markets;

(iii) the economic value to the owner of any additional investment that the person seeking
access or the owner has agreed to undertake;

(iv) the interests of all persons holding contracts for use of the facility;

(v) firm and binding contractual obligations of the owner or other persons (or both)
already using the facility;

(vi) the operational and technical requirements necessary for the safe and reliable
operation of the facility;

(vii) the economically efficient operation of the facility; and

(viii) the benefit to the public from having competitive markets.

I note that the Code incorporates a list of matters set out in clause 6.15, which must be
considered by an arbitrator in making a decision (other than a dispute over the price of a
reference service).  These matters are broadly consistent with clause 6(4)(i).

I also note that the arbitrator may be required to apply reference tariffs approved by the
regulator under clause 2.24 of the Code.  While there are a number of wording differences
between the matters listed in clause 2.24 of the Code and clause 6(4)(i), these do not
amount to a departure from the intent of this clause and I consider that the requirements
of the clause have been met.

Clause 6(4)(j) The owner may be required to extend, or to permit extension of, the facility that is used to
provide a service if necessary but this would be subject to:

(i) such extension being technically and economically feasible and consistent with the
safe and reliable operation of the facility;

(ii) the owner’s legitimate business interests in the facility being protected; and

(iii) the terms of access for the third party taking into account the costs borne by the
parties for the extension and the economic benefits to the parties resulting from the
extension.

I note that section 6 of the Code requires an owner/operator of a covered pipeline to
expand its capacity to meet the requirements of an access seeker, subject to certain
conditions.

I note that the Code does not require an owner/operator to extend the geographical range
of a covered pipeline.  However, the Code provides that the arbitrator may hear a dispute
over the right to interconnect with another facility, and encompasses interconnection to a
covered pipeline by a third party.
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The Western Australian regime incorporates a distribution franchise for AlintaGas in the
Kalgoorlie/Boulder region.  I understand that this franchise was awarded following a
competitive tender process, and expires in 2008.  Although third parties may not lay
pipelines to supply customers consuming less than 100 terrajoules (TJ) per year over the
life of the franchise, I am satisfied that AlintaGas is required to extend its pipeline network
to connect users to the network.  I also note that third parties who wish to supply
customers consuming less than 100 TJ per year may seek to obtain access to AlintaGas’s
pipelines for the purposes of doing so.

I therefore consider that the requirements of this clause have been met.

Clause 6(4)(k) If there has been a material change in circumstances, the parties should be able to apply for
a revocation or modification of the access arrangement which was made at the conclusion
of the dispute resolution process.

I note that under the Western Australian regime, the arbitrator may require the service
provider and prospective user to form a contract on terms and conditions of access as
specified in the arbitration decision.  The Western Australian regime does not preclude
review or re-negotiation in the case of material changes of circumstances, nor does it
preclude the application of common law principles (such as the doctrine of frustration) to
such contracts.  I therefore consider that the requirements of this clause have been met.

Clause 6(4)(l) The dispute resolution body should only impede the existing right of a person to use a
facility where the dispute resolution body has considered whether there is a case for
compensation of that person and, if appropriate, determined such compensation.

I note that because the Western Australian regime relates to spare capacity in a pipeline,
the existing right of a person to use a facility is unlikely to be impeded by the regulator.  I
also note that an arbitrator cannot impede the existing rights of a person to use a facility
(other than exclusivity rights arising on or after 30 March 1995), so the need for the
arbitrator to consider compensation would not arise.

I consider that the requirements of this clause have been met.

Clause 6(4)(m) The owner or user of a service shall not engage in conduct for the purpose of hindering access
to that service by another person.

I note that the Western Australian regime applies Part 3 of the GPAL, which is in part
designed to ensure that the owner or user of a service does not prevent or hinder access to
a service provided by a covered pipeline.

I note that some submissions to the NCC in the context of its assessment of the National
Regime expressed concerns that the Code does not provide sufficient safeguards against
hoarding of capacity (which may constitute a form of hindering access).  I note that
provisions in Part 3 of the GPAL should address the issue of capacity hoarding.

I consider that the requirements of this clause have been met.

Clause 6(4)(n) Separate accounting arrangements should be required for the elements of a business which
are covered by the access regime.

The Western Australian regime generally applies the ring-fencing provisions set out in
section 4 of the Code.  However, it differs from the regime applied in other jurisdictions in
two respects.
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First, the Western Australian regime makes a special provision for the interpretation of
requirements that allow the regulator to waive any of a service provider’s minimum ring-
fencing obligations.  This provision allows a regulator to treat any tax liability arising from
a transfer of assets or liabilities for the purposes of complying with the Code ring-fencing
requirements as an administrative cost.  The regulator is required to consider
administrative costs when deciding whether to waive a ring-fencing obligation.  I agree
with the NCC’s assessment that this provision clarifies the operation of the Code ring-
fencing requirements and is consistent with this clause.

Secondly, the Western Australian regime includes transitional provisions which provide
in effect that the Code ring-fencing requirements do not apply in relation to the AlintaGas
distribution system until 1 July 2002 or when AlintaGas is privatised, whichever is earlier.
AlintaGas will be required to comply with the ring-fencing requirements in the
Gas Corporation Act 1994 until that time.  I am satisfied that the reduced ring-fencing
requirements are appropriate as a transitional measure.  In addition, I note that the
Western Australian Government is currently in the process of privatising AlintaGas.  If the
sale proceeds as planned, AlintaGas will be required to comply with the Code ring-fencing
requirements earlier than July 2002.

I consider that the Western Australian regime is consistent with this clause.

Clause 6(4)(o) The dispute resolution body, or relevant authority where provided for under specific
legislation, should have access to financial statements and other accounting information
pertaining to a service.

The GPAL confers powers on the regulator to require any person to provide it with
information or documents which the regulator believes will assist it in carrying out certain
functions under the Western Australian regime.  Part 4 of the GPAL also provides the
arbitrator with broad information gathering powers.  I consider that the Western
Australian regime is consistent with this clause.

Clause 6(4)(p) Where more than one State or Territory access regime applies to a service, those regimes
should be consistent and, by means of vested jurisdiction or other cooperative legislation
scheme, provide for a single process for persons to seek access to the service, a single body to
resolve disputes about any aspect of access and a single forum for enforcement of access
arrangements.

Clause 6(2) The regime to be established by Commonwealth legislation is not intended to cover a service
provided by means of a facility where the State or Territory Party in whose jurisdiction the
facility is situated has in place an access regime which covers the facility and conforms to
the principles set out in this clause unless:

(a) the Council determines that the regime is ineffective having regard to the influence of
the facility beyond the jurisdictional boundary of the State or Territory; or

(b) substantial difficulties arise from the facility being situated in more than one
jurisdiction.

I note that there are no cross-border transmission or distribution pipelines in Western
Australia at present.  However, I consider that the Western Australian regime has
sufficient processes to streamline access to cross-border pipelines, if the need should arise
in the future.
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In particular, I note that Western Australia has adopted the GPAL, except in relation to the
provision noted above regarding the waiver of ring-fencing obligations.  As the legislation
regarding access to gas pipelines is substantially similar to that adopted in other
jurisdictions, I consider that this provides for a consistent and seamless application of
access regimes.

The Western Australian Independent Gas Pipelines Access Regulator will be the regulator
for transmission and distribution pipelines, while the Australian Competition and
Consumer Commission is the regulator of transmission pipelines in other jurisdictions.  As
the regime provides for a review of the effectiveness of Western Australia’s regulatory
arrangements in respect of transmission pipelines in November 2002, or earlier if a
significant inter-jurisdictional pipeline is built before then, I consider that these
arrangements are consistent with clauses 6(2) and 6(4)(p).

In the case of distribution pipelines which cross borders, Part 3 of the GPAL sets out a
process to establish the jurisdictional regulator and the Relevant Minister, based on which
jurisdiction has the ‘closest connection’ with the facility.

I also note that, under the Code, disputes can be referred to the independent regulator or
an agent appointed by the regulator.  The Western Australian Gas Review Board is the
administrative appeals body for decisions made by the Western Australian Independent
Gas Pipelines Access Regulator, and the Western Australian Gas Disputes Arbitrator may
hear disputes under the GPAL and the Code.

I therefore consider that the requirements of this clause have been met.

Period of Duration for the Certification

I have decided that the Western Australian regime be certified for a period of 15 years.  I
believe that the duration for the certification appropriately provides infrastructure
owners/operators and users a degree of certainty in the regulatory environment,
especially when developing new infrastructure.  The coverage and revocation provisions
of the regime will provide the opportunity for review of its application to specific facilities
within the period of certification.

Joe Hockey
Minister for Financial Services and Regulation
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OVERVIEW

1 Background and Process
Section 44M of the Trade Practices Act 1974 (TPA) provides for the National
Competition Council ( the Council) to recommend to the designated Commonwealth
Minister (the Minister for Financial Services and Regulation) that an access regime
established by a State or Territory Government be certified as effective.  In making its
recommendation, the Council must assess whether the access regime satisfies the
relevant principles set out in the Competition Principles Agreement ( CPA).  The
Council must also recommend the period for which a certification should be in force.

On 15 March 1999, the Council received an application from the Western Australian
Premier to certify Western Australia’s Third Party Access Regime for Natural Gas
Pipelines (the WA Regime) as effective. Certification ensures that a State or Territory
access regime is the only avenue for gaining regulated access to a particular service –
services  covered by an effective regime cannot be declared for access under Part IIIA
of the TPA.  The WA has applied for certification of its Regime for a minimum of
fifteen years.

The WA Regime applies the National Third Party Access Code for Natural Gas
Pipeline Systems (the National Code) and supporting legislation to gas pipelines and
associated infrastructure located within the State.

The National Code is a central element of National Competition Policy reforms aimed
at promoting free and fair trade in gas. The National Code allows persons to negotiate
access to natural gas transmission pipelines and distribution networks, under a broad
regulatory framework.

Western Australia is a party to the Natural Gas Pipelines Access Agreement agreed by
all the States and Territories of Australia.  The national agreement lays down a
framework for implementing gas access regimes in each of the States and Territories.
The major elements of the national agreement are the National Code and supporting
legislation (Gas Pipelines Access Law or GPAL).  Western Australia has implemented
the National Code and the GPAL by incorporating them as schedules to the WA gas
access legislation, and making various amendments to existing access legislation.  The
WA Access Regime contains a number of derogations from the National Code and
GPAL.

The WA Access Regime is contained in the Gas Pipelines Access (WA)Act 1998 (WA
Gas Access Act).  The WA Gas Access Act consists of a number of elements:

Ø the Act, which applies the Schedules to the Act, and deals with matters specific to
Western Australia such as regulatory bodies and transitional arrangements;

Ø Schedule 1, the GPAL.  The GPAL is the legal framework within which the
National Code operates;

Ø Schedule 2, the National Code.  The National Code contains the detailed access
principles that comprise the core of the access regime; and
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Ø Schedule 3, which contains amendments to various Acts dealing with regulation of
gas in Western Australia.

1.1 The Council’s Process

On receipt of the WA Premier’s application, the Council adopted a public consultation
process in assessing the WA application.  On 25 March 1999, it advertised in The West
Australian and The Australian Financial Review seeking submissions by 23 April
1999.  It also wrote to over one hundred potentially interested parties informing them
of the review and inviting submissions.  The Council released an Issues Paper
(available on the Council’s website and in hard copy format) identifying the major
issues under consideration, to assist preparation of submissions.

The Council noted in the Issues Paper that it had already examined most potential
issues in relation to this certification application:

Ø At the request of the Gas Reform Implementation Group, the Council undertook a
public consultation process to assess the effectiveness of the National Gas
Pipelines Access Regime ( National Regime, comprising GPAL 1 and the National
Code which it incorporates) in September 1997.  The Council recommended a
number of amendments to the Regime (subsequently incorporated) and was then
satisfied that the broad operation of the Regime satisfied the CPA framework. 2

The Council indicated that its subsequent assessments of the access regimes
introduced by each jurisdiction (to implement the National Regime) would focus
on matters that had not been previously considered – essentially State and
Territory-based issues.

Ø The Council’s assessment of the South Australian Access Regime for Gas Pipeline
Services (South Australian Regime) in 1998 considered potential certification
issues that might arise from changes to the GPAL (which had evolved subsequent
to the Council’s assessment of the National Regime).  No issues of substance were
raised with the Council. 3

Given this background, the Council stated in the Issues Paper it would not re-examine
issues in relation to the WA Regime which it had previously found to satisfy the CPA
principles following public consultation.  Instead, the Council said it would focus on
how the National Regime is to be applied in WA.

The Council received submissions from six parties in response to its call for
submissions  (listed in Attachment 3).  The Council also held discussions with officials
of the WA Government.

                                               

1 At that stage, the GPAL was in draft form.
2 See: NCC 1997, Recommendation to Gas Reform Implementation Group on the National Third Party
Access Regime for Natural Gas Pipeline Systems, September 1997.
3 The Council has also made recommendations in respect of the gas access regime in NSW.
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2 The Council’s Recommendation

2.1 Certification

Following consideration of the WA application, the Council concludes that it meets the
criteria for effectiveness laid down in section 44M of the TPA and clauses 6(2) to
6(4)(p) of the CPA, and recommends that the WA Regime be certified as an effective
access regime.

The Council’s analysis of the WA Regime is set out in Attachment 1.  The principal
certification issues are summarised in Section 3 (below).

2.2 Duration of certification

The Council recommends that the WA Regime be certified as effective for fifteen
years, in accordance with the WA Government’s request.  This period strikes a
reasonable balance between regulatory certainty and the developing nature of the WA
gas market.

3 Principal certification issues

Summarised below are the major issues which arose during the course of Council’s
consideration of the WA Regime.

3.1 Derogations – clause 6(4)(a)-(c)

The WA Regime postpones application of the WA Regime to certain pipelines until 1
January 2000.  These pipelines are:

Ø the Dampier to Bunbury Natural Gas Pipeline;

Ø the Goldfields Gas Transmission Pipeline; and

Ø AlintaGas’s Mid West and South West (Perth) gas distribution systems.

Between them, these pipelines represent most of the major pipeline systems in WA.

The Council considers it would not be appropriate to recommend certification of the
WA Regime before these pipelines become covered under the regime.

Accordingly, the Council has postponed its recommendation until January 2000.

3.2 Transitional Timetable – clause 6(4)(a)-(c)
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The transitional timetable operating in WA provides that, in order to gain access under
the WA Regime, users must consume at least the following amounts of gas at a single
site:

Ø from 1 January 1998, at least 250 TJ per year;

Ø from 1 January 2000, at least 100 TJ per year;

Ø from 1 January 2002, at least 1 TJ per year; and

Ø from 1 July 2002, no minimum requirement.

Under the transitional timetable, most of the market (measured by volume) will
effectively be open to access from January 2000.  This is because most gas in WA is
consumed by large users taking over 100 TJ per year at a single point.  Nonetheless,
residential and medium-sized business users will be unable to obtain access under the
WA Regime until 2002.

On the basis that most of the market is open to access from January 2000, and
comparing the transitional timetables in other jurisdictions where the Council has
recommended certification, the Council is prepared to accept that the transitional
timetable is appropriate to give time for the change-over of the WA gas industry to a
system of third party access and greater competition.

3.3 Ring-fencing Arrangements for AlintaGas – clause 6(4)(n)

The regime provides that, until July 2002, AlintaGas is exempt from the ring-fencing
requirements of the National Code.

Until then, AlintaGas must comply with ring-fencing requirements contained in
section 92 of the Gas Corporation Act 1994.  These ring-fencing requirements do not
require AlintaGas to ring-fence at the level of each particular service offered by a
covered pipeline (as under the National Code), but only require AlintaGas to ring-
fence its gas distribution business from its other businesses, such as its retailing
business. 4

It is possible that this lower level of ring-fencing may permit AlintaGas to cross-
subsidise less profitable gas distribution services from more profitable gas distribution
services (although this depends to some extent on the structure and content of the
reference tariffs approved by the regulator).

The Council considers that, though the interim ring-fencing requirements are not as
strong as under the National Code, they do provide for a significant degree of
accountability and limit the risk of cross-subsidisation.  The Council accepts that as a
transitional arrangement, these requirements are not inappropriate.

The Council notes that the WA Parliament on 15 December 1999 passed legislation to
sell AlintaGas, and its sale is expected to occur sometime in 2000.  Under the
                                               

4 Gas distribution involves the operation of the gas distribution pipelines, while gas retailing involves
the marketing and billing arrangements involved in selling gas to users.
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legislation, the full ring-fencing requirements of the National Code apply to AlintaGas
from the date of sale.

3.4 Extension of National Code to LPG and TLPG Pipelines – clause 6(3)

Section 8 of the WA Gas Access Act extends the operation of the WA Regime to
liquid petroleum gas (LPG) and tempered liquid petroleum gas (TLPG) pipelines.

Santos argued that the National Code should not extend to cover these pipelines but
should be limited to natural gas pipelines.  Additionally, the Council had to consider
whether it could validly exercise the powers with respect to LPG and TLPG pipelines
vested in it under the WA Regime.

The Council is satisfied that the revocation processes available under the WA Regime
are adequate to ensure that the WA Regime does not apply more broadly than
appropriate.  These processes allow for revocation of pipelines that do not meet the
criteria for coverage under the National Code.

The WA Regime, by extending the regime to cover LPG and TLPG pipelines, confers
certain functions on the Council.  For example, under the WA Regime the Council has
the power to make (non-binding) recommendations to the relevant Minister in respect
of applications for coverage and revocation of coverage of pipelines.

The Council has to consider whether the conferral of these powers is valid.

Under clause 10(3) of the CPA, States and Territories have that they will not put
forward legislation conferring functions on the Council except where the other parties
to the CPA (i.e. the Commonwealth, the States and Territory Governments) have
agreed that the Council should undertake those functions.

The Council is satisfied that the process under which the other States and Territories
were consulted about and agreed to the draft and final WA Gas Access Act proposed
by WA meets the requirements of clause 10(3).  Consequently, the Council is satisfied
that the legislation conferring powers on it in relation to LPG and TLPG pipelines is
valid.

3.5 Classification of Pipelines as transmission or distribution – clause 6(3)

Iluka Resources Ltd (formerly Westralian Sands Limited) submitted that the
Geraldton, Eneabba, and Capel laterals running off the DBNGP should be classified as
transmission pipelines rather than distribution pipelines.  It supplied certain
information about these laterals to support its case.

Iluka considered the classification of these pipelines as distribution pipelines may raise
the tariffs chargeable for access to these pipelines.

The Council notes that the WA Regime provides a process for determining the
classification of pipelines as either transmission or distribution pipelines.  This process
can be used to correct any problems of misclassification.
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Further, it is unlikely that the classification of the pipelines as distribution pipelines
will have a significant effect on the tariffs chargeable on them.  This is because under
AlintaGas’s proposed access arrangement, the tariffs on these laterals is calculated on
a separate basis to tariffs on other distribution pipelines, lessening the likelihood that
the tariffs on these laterals will cross-subsidise other parts of AlintaGas’s distribution
network.

The Council is satisfied that the classification processes in the WA Regime meet
clause 6(3) in this respect.

3.6 Counting Tax Liabilities when considering Ring-fencing Arrangements –
clause 6(2), 6(4)(n), and 6(4)(p)

Section 23(3) of the WA Gas Access Act varies the provisions of section 4.15 of the
National Code which relate to ring-fencing.

Section 4.15 of the National Code provides that the Regulator may waive certain ring-
fencing requirements where the Regulator considers the costs of meeting those
requirements exceed the benefits.   The ring-fencing requirements in question are the
requirements not to carry on a related business and to ensure that marketing staff do
not also work for a related business.5

Section 23(3) of the WA Act varies section 4.15 by providing that, when considering
the costs of imposing ring-fencing requirements, the Regulator may take into account
tax liabilities that might arise where ring-fencing would require the service provider to
transfer assets or liabilities.

The Council notes that, even if these requirements were waived under the modified
WA Regime, the service provider would still remain subject to a considerable number
of ring-fencing requirements under the National Code (which cannot be waived),
including requirements to:

Ø maintain separate sets of accounts in respect of the services provided by Covered
Pipelines;

Ø maintain a separate consolidated set of accounts in respect of the entire business of
the service provider; and

Ø allocate shared costs between different business in accordance with a complying
methodology.

The WA Government argues that section 23(3) merely clarifies the situation that
already applies under the National Code.  It contends there is nothing in section 4.15
to suggest that the Regulator could not take account of tax liabilities when considering
whether to waive ring-fencing requirements.

                                               

5 A related business is defined in section 10.8 as a business of producing, purchasing or selling gas.
Requiring a gas transmission or distribution company not to engage in a related business would prevent
it from producing or selling gas.
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The Council considers that this argument may well be correct.  In any event, the
Council considers the remaining ring-fencing requirements satisfy the certification
principles under the CPA, in particular the ring-fencing requirements under clause
6(4)(n).

3.7 AlintaGas Ten Year Franchise in Kalgoorlie/Boulder Region –
clause 6(4)(j)

Clause 6(4)(j) provides that the dispute resolution body may require an owner to
‘extend or permit extension’ of a pipeline to satisfy the needs of an access seeker.
The National Code complies with clause 6(4)(j) by providing that service providers
must ‘permit extension’ by allowing third parties to interconnect with the service
provider’s pipeline system.

Following a competitive tender process, AlintaGas was granted a ten-year distribution
franchise (expiring 2008) in the Kalgoorlie/Boulder region.  Under the franchise,
AlintaGas has the exclusive right to lay distribution pipelines in the
Kalgoorlie/Boulder region to supply customers taking less than 100 TJ per year.
Competitors of AlintaGas may, however, lay pipelines to supply customers taking over
100 TJ per year.

The Council notes that the franchise has limited practical effect on competition in the
Kalgoorlie/Boulder region because suppliers wishing to supply smaller users may
seek access to AlintaGas’s pipelines for the purposes of doing so.

Nevertheless, the Kalgoorlie/Boulder region distribution franchise does have the
effect of preventing other parties from interconnecting with the AlintaGas network
(except to supply customers taking over 100 TJ per year).

However, the Council considers the WA Regime meets clause 6(4)(j), because, as a
condition of pipeline licence granted to AlintaGas in respect of the
Kalgoorlie/Boulder region, it must extend its pipeline network to cover all users
within the region.
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ATTACHMENT 1 - WA ACCESS REGIME FOR NATURAL
GAS PIPELINE SERVICES - STATEMENT OF REASONS

1 Background
Under section 44M of the TPA, the Council makes recommendations to the designated
Commonwealth Minister on the effectiveness of an access regime established by a
State or Territory government.

In determining its recommendation, the Council must consider the relevant principles
set out in the CPA.  These principles are set out in clauses 6(2) to 6(4) of the CPA.
The Gas Pipelines Access (Commonwealth) Act 1997 amends the TPA to clarify that
the Council and the Minister may apply the CPA principles flexibly when assessing
the effectiveness of a State or Territory regime.

The WA Regime is an application of the National Regime with the addition of a
number of state-based elements.  The Council has previously considered the
effectiveness of the National Regime in two contexts.  Firstly, the Council undertook
an extensive public consultation process in its assessment of the National Regime in
September 1997, and recommended that the broad operation of the Regime satisfies
the CPA principles.  Subsequently, it considered a number of aspects of the National
Regime in the context of its recommendation on the South Australian Regime – the
first application of the National Code to be forwarded to the Council.  The Council
recommended that the SA Regime satisfied the certification principles, and the Regime
was certified as effective by the Commonwealth Minister for Financial Services and
Regulation in December 1998.

Since the Council has previously considered most potential certification issues in the
context of its consideration of the National Regime and the SA Regime, and considers
that these regimes are consistent with the clause 6(2) to 6(4)(p) principles, the Council
has focused in this recommendation on the particular State-based features of the WA
Regime.

2 Compliance with clauses 6(2) – 6(4) of the
Competition Principles Agreement
This section assesses the WA Regime against the relevant CPA principles.  It considers
issues identified by the Council and/or raised in submissions to the Council’s public
consultation process, and the Council’s views on these matters.

Following consideration of all relevant issues, the Council has come to the view that
the WA Regime satisfies the relevant CPA principles.  Consequently, the Council
recommends under section 44M of the TPA that the WA Regime be certified as
effective.



WA Gas Access Regime – Certification Recommendation

10

Clause 6(3) For a State or Territory access regime to conform to the principles
set out in this clause, it should:

(a) apply to services provided by means of significant
infrastructure facilities where:

(i) it would not be economically feasible to duplicate the
facility;

(ii) access to the service is necessary in order to permit
effective competition in a downstream or upstream
market; and

(iii) the safe use of the facility by the person seeking access
can be ensured at an economically feasible cost and, if
there is a safety requirement, appropriate regulatory
arrangements exist.

(b) incorporate the principles referred to in subclause (4).

Background

Clause 6(3) sets out the types of infrastructure services which, if covered by an
effective State or Territory access regime that meets the principles in clause 6(4),
cannot be declared under Part IIIA of the TPA.  Pursuant to clause 6(3)(a), an effective
access regime should primarily cover services provided by infrastructure facilities it
would not be economic to duplicate.

The WA Regime

The WA Regime defines each of the terms ‘Service’, ‘Pipeline’, ‘Covered Pipeline’,
and ‘Natural Gas’ in the same way as the South Australian model legislation, with the
exception that section 8 of the Western Australian Act extends the Regime to cover
LPG and TLPG pipelines in addition to natural gas pipelines.

‘Service’ is defined as a service provided by a Covered Pipeline including (without
limitation):

Ø haulage services (such as firm haulage, interruptible haulage, spot haulage and
backhaul);

Ø the right to interconnect with the Covered Pipeline; and

Ø services ancillary to the provisions of such services,

but does not include the production, sale or purchasing of Natural Gas.

‘Pipeline’ is defined as a pipe or systems of pipes for transporting natural gas or any
tanks, reservoirs, machinery or equipment directly attached to the pipes, but does not
include processing facilities, gathering systems, or anything downstream of the
connection point to a customer.

Section 8 extends coverage of the regime to certain gas pipelines other than natural
gas pipelines.  It provides that the WA Gas Access Act applies to:
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“a pipeline for the reticulation of gas other than natural gas if the pipeline constitutes
or is part of –

(a) an undertaking approved by the Coordinator of Energy under section 55 of
the Energy Corporations (Powers) Act 1979; or

(b) a system operated by the Gas Corporation [that is, AlintaGas] under the
Gas Corporation Act 1994.”

Section 55 empowers the Coordinator of Energy to approve the laying of new gas
pipelines in WA.

Section 1 of the National Code outlines four mechanisms by which a pipeline may
become a ‘Covered Pipeline’, and therefore subject to the obligations set out in the
WA Regime:

1. Schedule A of the National Code  includes a list of transmission and
distribution pipelines to be covered from the commencement of the National
Code.  This list was agreed to by all jurisdictions following consideration of the
coverage criteria in the National Code (see below);

2. A case-by-case coverage process can be applied to other pipelines and new
pipelines, with the Council as coverage advisory body.  Section 1.9 of the National
Code sets out the following coverage criteria (which closely reflect the
certification tests in 6(3)):

Ø that access (or increased access) would promote competition in at least one
market other than the market for the services provided by the pipeline;

Ø that it would be uneconomical for anyone to develop another pipeline to
provide the services provided by the pipeline;

Ø that access (or increased access) can be provided without undue risk to human
health or safety; and

Ø that access (or increased access) would not be contrary to the public interest.

3. A service provider may request coverage of a pipeline by proposing an
access arrangement to the Regulator for approval; and

4. A pipeline is automatically covered if it is subject to a competitive tendering
process approved by the Regulator.

The National Code also includes a process for any person to apply to the Council for
revocation of coverage.  On receipt of an application, the Council will assess whether
the coverage criteria continue to apply to the relevant pipeline.

In addition, the National Code includes a process for administrative appeals against
decisions in respect of coverage or revocation of coverage (section 38 of the GPAL).
In WA, the appeals body is the WA Gas Review Board.
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Pipelines Covered by WA Regime

The WA Application seeks certification in relation to pipelines:

Ø specified in Schedule A of the National Code; and

Ø which become subsequently covered by the WA Regime.

The following transmission pipelines are listed in Schedule A in relation to WA:

GAS TRANSMISSION PIPELINES LISTED IN SCHEDULE A

Pipeline
Licence

Location/Route Operator Length
(km)

Pipe
Diameter
(mm)

WA: PL 1-
3, 5

CMS Pipeline

Dongara to Pinjarra
(incl. Fremantle and
Rockingham Laterals)

CMS Gas
Transmission
of Australia

445 356, 168, 114

WA: PL 23 CMS Pipeline to
DBNGP (Dongara area)

CMS Gas
Transmission
of Australia

0.5 168

Dampier to Bunbury
Pipeline System
(DBNGP)

Epic Energy

na Withnell Bay to
Wagerup

1, 488 660, 508

na Wagerup to Bunbury 58 273, 219, 168

na Hamersley Lateral 0.5 219

na Gascoyne Junction to
Carnarvon

171 168

na Mungarra Lateral 2.5 168

na Pinjar Lateral 14 355

na Kwinana West Lateral 6.3 508, 355, 219

na Kwinana/Russel Road 7.3 323

na KNC/BP Lateral 1.6 273



WA Gas Access Regime – Certification Recommendation

13

Pipeline
Licence

Location/Route Operator Length
(km)

Pipe
Diameter
(mm)

na Rockingham Lateral 5.9 323, 168

na Alcoa Pinjarra Lateral 5.4 323

na Alcoa Wagerup Lateral 9.5 355

na Worsley Lateral 33 273

WA: PL 16

Tubridgi Pipeline
System

Tubridgi to DBNGP
Compressor Station No
2

Sagasco SE
Inc

168

WA: PL 19 Tubridgi to DBNGP
Compressor Station No
2

273

WA: PL 24 Goldfields Gas Pipeline
System (GGT)

Goldfields Gas Pipeline
GGT Newman Lateral

GGT Pty Ltd
(AGL operates
pipeline on
behalf of
GGT)

400, 350, 219

WA: PL 27 Kalgoorlie to Kambalda Southern Cross
Pipelines
Australia Pty
Ltd

219

Note: Pipeline Licences (PLs) issued under the Petroleum Pipelines Act 1969 (WA).

The WA Access regime applies from the outset to the following distribution pipelines
listed in Schedule A:
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GAS DISTRIBUTION PIPELINES LISTED IN SCHEDULE A

Pipeline
Licence

Location/Route Operator Length
(km)

Pipe
Diameter
(mm)

AlintaGas Distribution
Systems

Geraldton (incl.
Geraldton Lateral)

Mandurah

Bunbury

Busselton (incl. Main
Line Valve 157 to Main
Line Valve 159
(DBNGP) and Boyanup
to Capel pipeline)
(under construction)

AlintaGas - -

Note: Pipeline Licences (PLs) are issued under the Petroleum Pipelines Act 1969 (WA).

The WA application argues that these pipelines exhibit the following characteristics:

Ø it would be not economically feasible to duplicate them;

Ø access to the transport and other services provided by the pipelines is necessary to
permit effective competition in upstream and downstream markets; and

Ø safe use of the pipelines can be ensured at an economically feasible costs under
appropriate regulatory arrangements.

Classification of Pipelines

Schedule A of the National Code classifies pipelines as transmission or distribution
pipelines (extracted above).

In relation to non-classified pipelines, or pipelines that parties consider to be
inappropriately classified, the GPAL sets out a process where the relevant Minister can
decide whether a pipeline is to be classified as a transmission or distribution pipeline,
applying criteria set out in the GPAL.

Issues and Analysis

In its assessment of the National Regime, the Council noted with respect to CPA
clause 6(3)(a)(i) that construction of natural gas pipelines involves large capital outlays
and relatively low variable operating costs – resulting in significant economies of scale
which can act as a natural barrier to competition.  This has meant that traditionally, the
services of natural gas pipelines have not been economically feasible to duplicate.
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However, the Council’s assessment also noted that this is not necessarily the case for
all existing pipelines and may continue to change over time as markets evolve.

The Council noted with respect to CPA clause 6(4)(a)(ii) that access to the services of
gas pipelines may promote competition in gas production and gas retailing by
overcoming the natural monopoly problem commonly associated with gas haulage
infrastructure.

The Council notes that the list of pipelines to be covered from the outset by the WA
Regime was agreed by all governments, following consideration of each pipeline
against the coverage tests in section 1.9 of the National Code.  These tests closely
reflect the certification criteria in clause 6(3)(a) of the CPA.

The Council further notes that the case-by-case coverage process set out in section 1 of
the National Code requires the Council to apply these same coverage tests in relation
to each pipeline which is the subject of a coverage application.

Under the National Code’s revocation provisions, a person may seek an independent
assessment by the Council as to whether the coverage principles continue to apply to a
particular pipeline.  These provisions ensure that should the clause 6(3) principles no
longer apply to particular services, coverage may be revoked.

The Council is satisfied that the coverage framework in the WA Regime is structured
such that services covered by the National Code satisfy the clause 6(3) tests.

Specific Issues Raised

In the context of the WA Regime, two specific issues were raised for consideration
under clause 6(3):

Ø the extension of the regime to LPG and TLPG pipelines; and

Ø the classification of certain pipelines under the WA Regime as distribution when in
the view of one submitter they should be classified as transmission.

Section 8 of the WA Gas Access Act provides that the WA Access Regime extends to
cover to pipelines carrying naturally occurring hydrocarbons (in practice LPG and
TLPG pipelines) where the pipeline is part of an undertaking approved by the
Coordinator of Energy under section 55 of the Energy Corporations (Powers) Act
1979 or is operated by AlintaGas.

Santos argued it was inappropriate for the WA Regime to extend coverage beyond the
range of pipelines contemplated in the National Code, that is natural gas pipelines.  It
considered that:

the process of developing the National Access Code for Natural Gas …
devoted considerable time to defining the nature of pipelines to be
included for coverage and that the resultant definition sought to limit the
range of coverage to gas pipelines which carried processed or sales gas.
While [AlintaGas’s LPG facility] may fall under this, it is not the case that
all LPG facilities would (Santos, p. 1).



WA Gas Access Regime – Certification Recommendation

16

From the Council’s perspective, it may be appropriate to extend coverage of the access
regime to the services of other facilities that meet the coverage criteria specified in
clause 6(3).  Where other facilities meet the coverage criteria, and otherwise are
suitable to fall under the National Code, it would make little sense to create an entirely
new regime to cover the services of those facilities.

Having said this, the Council does not consider it necessary exhaustively to consider
whether LPG and TLPG pipelines meet the coverage criteria in clause 6(3).  This is
because the WA Regime contains clear processes for revoking coverage of particular
pipelines where those pipelines do not meet the criteria for coverage laid down in
section 1.9 of the National Code.  Since these criteria are modelled on the criteria in
clause 6(3)(a), effectively they provide a process to ensure pipelines that do not meet
the coverage criteria in clause 6(3) are not covered.

The Council considers it is open to owners and/or operators of pipelines to apply for
revocation of coverage of those pipelines where they consider those pipelines no
longer meet the coverage criteria.  The Council considers this mechanism for
reviewing (and where appropriate revoking) coverage of pipelines is sufficient to
ensure that the WA Regime does not extend more broadly than appropriate.

The WA Regime, by extending the regime to cover LPG and TLPG pipelines, conveys
certain functions on the Council.  For example, under the WA Regime the Council has
the power to make (non-binding) recommendations to the relevant Minister in respect
of applications for coverage and revocation of coverage of pipelines.

The Council has to consider whether the conferral of these powers on the Council is
valid in respect of LPG and TLPG pipelines.

This issue arises in relation to LPG and TLPG pipelines because under clause 10(3) of
the CPA, the parties (i.e. the State, Territory, and Commonwealth Governments)
agreed that:

A Party [that is a Government] will not put forward legislation conferring
additional functions on the Council unless the Parties have determined that
the Council should undertake those functions as part of its work program.

In relation to natural gas pipelines, the parties agreed in clause 11.7 of the Natural Gas
Pipelines Access Agreement that for the purposes of clause 10 of the CPA the
functions of the Council contemplated by the Natural Gas Pipelines Access Agreement
(which include its functions under the WA Regime) form part of the work program of
the Council.  However, the Natural Gas Pipelines Access Agreement ostensibly only
covers access to natural gas pipelines and not to LPG or TLPG pipelines.

The Council therefore has had to consider whether conferral of powers on the Council
in respect of the LPG and TLPG pipelines meets clause 10(3) of the CPA.

WA argued in a letter to the Council dated 18 November 1999 that it had presented its
draft and final versions of the WA Access Act to the other parties for consent in
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accordance with the Natural Gas Pipelines Access Agreement, 6 and that their
subsequent consent was sufficient for the purposes of clause 10(3) of the CPA.  The
letter stated that the draft and final versions contained the provisions conferring power
on the Council in respect of LPG and TLPG pipelines, and the attention of the other
parties was specifically drawn (in presentation of the draft version) to the extension of
the WA Regime to LPG and TLPG pipelines.

The Council accepts this argument, and is therefore satisfied that the conditions of
clause 10(3) are met.  Accordingly, it considers that the WA Access Act does validly
confer powers on it in relation to LPG and TLPG pipelines.

Iluka Resources Ltd (formerly Westralian Sands Limited) considered the Geraldton,
Eneabba, and Capel laterals running off the DBNGP should be classified as
transmission pipelines rather than distribution pipelines.

Iluka considered the classification of these pipelines could affect the tariffs applicable
to them.

At present these pipelines are classified under AlintaGas’s draft access arrangement as
part of its high pressure distribution system, with reference tariffs calculable on the
volume of gas taken from them and the rate of peak consumption.

Iluka supplied the following information about the Geraldton, Eneabba, and Capel
laterals:

Lateral Length Diameter Operating
Pressure

Max Op.
Pressure

Off-take Supply
Pressure

Geraldton 41 km 150 mm 3.3 MPa 6.89 MPa Narngulu MSSP;
Narngulu SR

200 kPa;
150 kPa

Capel 31.7km 150 mm 1.8 MPa 3.3 MPa N Capel / Capel 375 kPa

Eneabba 3 km Eneabba S 280 kPa

The GPAL provides that the service provider, the Council, or the local Regulator may
apply for re-classification of intra-jurisdictional pipelines to the local Minister (in this
case the WA Minister for Energy, Resources Development, and Education).

The GPAL provides that the application shall be assessed against the following
criteria:

(a) whether the primary function of the pipeline is –

(i) to convey natural gas to a market which is the primary function
of a transmission pipeline); or

                                               

6 Such consent is required under clauses 5.3 and 12.1 of the Natural Gas Pipelines Access Agreement.
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(ii) to reticulate natural gas within a market (which is the primary
function of a distribution pipeline);

(b) whether the characteristics of the pipeline are those of a transmission
pipeline or a distribution pipeline having regard to the characteristics and
classification of the pipelines specified in the Code as transmission pipelines or
distribution pipelines and to –

(i) the diameter of the pipeline;

(ii) the pressure at which it is designed to operate;

(iii) the number of points at which gas can be fed into it;

(iv) the extent of the area served or to be served by it;

(v) its linear or dendritic configuration.7

The Council considers that the process laid down by the GPAL is a suitable manner for
determining the classification of pipelines.

It considers that as there is provision within the WA Access Act for dealing with
pipeline classification issues, the Council should only intervene where it is clear that
the classification of pipelines present a significant threshold issue to the effectiveness
of the access regime.

On this issue, Iluka argued the classification of these laterals affected the tariffs
chargeable on them.

However, the Council is not persuaded that this is the case.

In WA, both transmission and distribution pipelines are currently regulated by the WA
Independent Gas Pipelines Access Regulator.  The WA Independent Gas Pipelines
Access Regulator is currently examining the tariffs on these laterals as part of its
consideration of AlintaGas’s draft access arrangement.  Under the WA Gas Access
Regime, the WA Independent Gas Pipelines Access Regulator  must approve this
access arrangement before it may come into effect.

The Council notes that under AlintaGas’s draft access arrangement these laterals are
classified as high pressure distribution pipelines, with tariffs determined separately
from the tariffs payable on the low and medium pressure distribution pipelines.  This
reduces the potential that the reference tariffs on these laterals might cross-subsidise
other elements of AlintaGas’s distribution service.

On balance, the Council concludes, in light of the mechanisms in the WA Regime for
determining the classification of pipelines, and the low likelihood that this affects the
effectiveness of the WA Regime, that the WA Regime satisfies clause 6(3).

                                               

7 Section 9(2).
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Recommendation

The Council considers that the WA Regime satisfies clause 6(3).

Clause 6(4)(a)-(c) A State or Territory access regime should incorporate the
following principles:

(a) Wherever possible third party access to a service provided
by means of a facility should be on the basis of terms and
conditions agreed between the owner of the facility and the
person seeking access.

(b) Where such agreement cannot be reached, Governments
should establish a right for persons to negotiate access to a
service provided by means of a facility.

(c) Any right to negotiate access should provide for an
enforcement process.

Background

The Council considers these three clauses should be considered together since they
establish a general framework for negotiating access under an effective access regime.
Taken together these three clauses require that parties have recourse to an enforceable
dispute resolution process where negotiations for access conducted by the access-
seeker in good faith break down.

Clause 6(4)(a) of the CPA indicates a preference for commercial negotiation to provide
the basis for parties to arrive at access arrangements.  However, clauses 6(4)(b) and
6(4)(c) acknowledge that there may be a need for additional measures where the
service provider has considerable market power.  A ‘right to negotiate access’
supported by an ‘enforceable process’ can facilitate better outcomes by constraining
market power, reducing uncertainty, and promoting more workable outcomes.

Clauses 6(4)(a) to (c) also seek to ensure that bodies responsible for imposing limits on
commercial negotiation are independent from all affected parties and have resources
adequate for their task.  In this context, regulatory bodies should be independent from
service providers, users, potential users, governments.  Additionally, there should be a
separation between regulatory decision-making and arbitration decision-making.

The WA Regime

The WA Regime is primarily intended to apply where commercial negotiations
between access seekers and service providers are not successful.  The Regime does not
preclude parties from negotiating commercial arrangements that suit their particular
needs and circumstances.
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To facilitate negotiations and to provide some degree of certainty for access seekers
and service providers, the National Code requires that the owner/operator of a covered
pipeline submit an access arrangement (including reference tariffs) to the Regulator for
approval.

Under the WA Regime, the Regulator is the Western Australian Independent Gas
Pipelines Access Regulator (the  Regulator).

The Regulator must adopt a public and transparent consultation process in evaluating
access arrangements.  At the end of this process the Regulator may either approve or
not approve the arrangement or require revisions before approving the arrangement.
The Regulator may draft its own access arrangement if an access arrangement is not
submitted within the required timeframe (90 days or as agreed by the Regulator) or the
owner/operator fails to incorporate revisions required by the Regulator.

The Regulator must issue a final decision within six months of receiving the proposed
arrangement although two month extensions are possible if an appropriate notice of
intention to extend the period of assessment is advertised in a national newspaper.

The Regulator’s draft and final decisions on the access arrangement must include
reasons, and final decisions must be placed on the public register.

Following the finalisation of the access arrangement, it is contemplated that the access
arrangements (in particular, the access arrangement information package that forms
part of the access arrangements) will provide prospective parties with guidance as to
the terms and conditions on which access may be obtained.

In subsequent negotiations, where a service provider and prospective user cannot agree
on terms of access either party may apply for the relevant Regulator to arbitrate the
dispute.

Administrative appeal rights exist where the Regulator imposes its own access
arrangement.  Appeals are made to the Western Australian Gas Review Board.

The GPAL provides for enforcement of obligations created by the National Regime.
Under Part 5 of the GPAL, a range of possible sanctions and remedies are available
including injunctions and damages depending on the provision which is breached.
The various sanctions and remedies are to be imposed by the WA Supreme Court.

Issues and analysis

In its September 1997 analysis of the National Code, the Council was satisfied that the
framework of the National Code was structured towards promoting access and
competition, while being consistent with the underpinnings needed for investment and
growth in the gas industry.  At the same time, the Council was satisfied that the
regulatory framework – in particular, Regulator-approved access arrangements and
binding dispute resolution – establish an enforceable right for persons to negotiate
access where agreement on terms and conditions cannot be reached through
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commercial negotiation. 8  The Council’s approval was based on the assumption that
subsequent amendments to the pricing principles in section 8 of the National Code –
resulting from the public consultation process – would be essentially refinements and
clarifications of options that already existed in the National Code rather than
substantial modifications.  The Council raised this issue in public consultation on the
South Australian Gas Access Regime in 1998.  No issues of substance were raised.

The Council’s September 1997 report noted two other issues under clauses 6(4)(a)-(c)
that would be considered in the context of the certification applications from each
jurisdiction:

Ø whether regulatory and appeals bodies are independent and adequately resourced
to fulfil their functions under the National Code.  In this sense, independence
means (i) independence from government or Parliament, (ii) from the parties to a
dispute, and (iii) internally between the decisions of the Regulator and the
Arbitrator in relation to the same matter; and

Ø whether transitional arrangements and derogations are consistent with the
principles agreed by jurisdictions in the November 1997 National Gas Pipelines
Access Agreement, and whether the Council is satisfied with their policy merit and
that the period of transition is no longer than necessary.

Regulatory and Appeal Bodies

Under the WA Regime:

Ø the Regulator of transmission and distribution pipelines is the WA Independent
Gas Pipelines Access Regulator (the Regulator);

Ø the administrative appeal body in relation to decisions made by the Regulator is
the Western Australian Gas Review Board;

Ø the arbitrator in relation to transmission and distribution pipelines in WA is the
Western Australian Gas Disputes Arbitrator (the Arbitrator);

Ø the appeals body on questions of law from decisions of the Arbitrator is the WA
Supreme Court; and

Ø the relevant Court in which to bring proceedings in respect of the breaches of
conduct provisions of the National Code is the WA Supreme Court.

The Offices of the WA Independent Gas Pipelines Access Regulator, the WA Gas
Review Board, and the WA Gas Disputes Arbitrator are created under the WA Gas
Access Act.  The WA Gas Access Act contains a number of provisions to guarantee these
bodies independence from the government or Parliament.  For example in relation to the
WA Independent Gas Pipelines Access Regulator, the Act includes provisions:

                                               

8 For a more detailed analysis refer to the Council’s assessment: Recommendation to Gas Reform
Implementation Group on the National Third Party Access Regime for Natural Gas Pipeline Systems,
September 1997.
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Ø to ensure an independent appointment process;

Ø that the office is not an office in the public service;

Ø that limit the grounds on which the Regulator may be suspended or removed from
office to: (i) physical or mental incapacity; (ii) incompetence or neglect in the
performance of duties; or (iii) misbehaviour;

Ø that the Regulator is independent of the direction or control of the Crown or any
Minister or officer of the Crown (except in relation to the general policies to be
followed in matters of administration); and

Ø that the Regulator is required to disclose any conflict of interest in writing to the
Minister.

Similar provisions exist in relation to the offices of the Gas Review Board and the
Arbitrator.

The creation of separate bodies to make regulatory and arbitration decisions, and to hear
appeals on administrative matters and questions of law satisfies the requirement for a
degree of separation between these types of decisions.

The Council accepts that these bodies are independent and are adequately resourced to
fulfil their functions.

Derogations and Transitional Timetable

First, the provisions of the National Code do not apply until the 1 January 2000 in
relation to the following pipelines:

Ø the Dampier to Bunbury Natural Gas Pipeline;

Ø Goldfields Gas Transmission Pipeline; and

Ø AlintaGas’s Mid West and South West gas distribution systems.

Until then, these pipelines are covered by pre-existing access legislation.  The present
application from the WA Government has not asked the Council to form a view about
the effectiveness of these pre-existing access arrangements.

Second, the WA Regime includes a transitional timetable which sets out the time at
which particular gas users are able to seek access under the WA Regime.  The
timetable permits larger users to obtain access first, and then opens access
progressively to smaller and smaller volume users.  Under the timetable, users must
consume at least the following amounts at a single site to qualify for access:

Ø from 1 January 1998, at least 250 TJ per year;

Ø from 1 January 2000, at least 100 TJ per year;

Ø from 1 January 2002, at least 1 TJ per year; and
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Ø from 1 July 2002, no minimum amount.

Third, the WA Regime preserves a trading franchise granted to AlintaGas in respect of
the Kalgoorlie/Boulder region.  The trading franchise (granted following a competitive
process) grants AlintaGas the exclusive right to supply customers in the
Kalgoorlie/Boulder region taking less than 100 TJ per year until 1 January 2002,
declining after that date in accordance with the transitional timetable.

Since this trading franchise does not extend AlintaGas’s rights to decline to provide
access beyond the transitional timetable, the Council does not propose to examine
separately its merits, but rather to examine them as part of its review of the merits of
the transitional timetable.

Fourth, the WA Regime provides for reduced ring-fencing requirements in respect of
the AlintaGas distribution business, and modifies the matters that may be taken into
account by the Regulator when assessing what ring-fencing requirements to put in
place.  These matters are examined in the Council’s discussion under clause 6(4)(n).

As stated earlier, the issues for the Council are:

Ø whether transitional arrangements and derogations are consistent with the
principles agreed by jurisdictions in the November 1997 National Gas Pipelines
Access Agreement; and

Ø whether the Council is satisfied with their policy merit and that the period of
transition is no longer than necessary.

A range of derogations and transitional measures for each State and Territory were
agreed by all jurisdictions in the November 1997 National Gas Pipelines Access
Agreement.   These derogations and transitional arrangements were listed in Annex H
and I to the National Gas Pipelines Access Agreement.9

The Council considers that the WA derogations and transitional timetable are
consistent with the national agreement as reflected in Annex H and I.

The next issue is whether the WA transitional arrangements and derogations have
policy merit and are no longer than is necessary.

AGL supported both the derogations and transitional arrangements.  It considered the
derogations and transitional arrangements were appropriate because they were
relatively short and recognised both pre-existing rights and the reasonable expectations
of participants in the industry.

On the other hand, CMS Energy was concerned at what it saw as the slow rate at
which the market was being opened up.  In its view, this effectively blocked gas
producers and others from competing with AlintaGas for access to smaller users until

                                               

9 Clause 12.1 of the agreement makes it clear that neither the Council nor the relevant Minister is
bound to accept the derogations and transitional arrangements merely because they have been agreed
by all jurisdictions.
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as late as July 2002.  It considered this conferred a significant competitive advantage
on AlintaGas.

The WA Government’s application argues that the derogations are short-lived.  The
WA Regime commenced on 9 February 1999, so the maximum period of derogation
was about 10 months.  They contended that in reality the period of derogation was
shorter since it would take some time for access arrangements to be approved.  On the
assumption that access arrangements were approved by mid-November, the period of
derogation would be no more than one and a half months.

The WA application justifies the transitional timetable on the basis that it “provides
necessary breathing space to allow parties to adjust to the realities of a fully
competitive market”.

The Council accepts that there is justification for some transitional measures to give
both shippers and pipeline operators time to adjust their marketing, purchasing, and
other strategies to a competitive environment.

Nevertheless, the Council considers it would be inappropriate to recommend
certification of the WA Regime prior to all the application of the WA Regime to the
major transmission pipelines in WA (the DBNGP and the GGT), and the major
distribution system (AlintaGas’s distribution systems).  Prior to that date the WA
Regime applies to only a few minor pipelines.  Accordingly, the Council does not
consider the WA Regime would be effective before January 2000.

Given the Council does not consider it appropriate to recommend certification prior to
January 2000, this becomes the relevant date for assessing the appropriateness of the
transitional arrangements.

From 1 January 2000 the transitional arrangements permit gas users taking more than
100 TJ per year at a single point to obtain access under the WA Regime.  Users of this
would include large factories and major hospitals.  However, users taking less than this
volume, such as restaurants, retail businesses, or domestic users must wait until 2002.

In evaluating whether this arrangement is justified, the Council is guided to some
extent by its recommendation in respect of the NSW Gas Access Regime.  The
Council issued its recommendation in respect of the NSW Regime in March 1999.

Under the NSW Gas Access Regime:

Ø parties taking over 100TJ per year may obtain access by 1 July 1997 (with some
aggregation allowed);

Ø parties taking between 10 and 100TJ per year may obtain access by 1 July 1998;

Ø parties taking at least 1 TJ per year may obtain access from 1 October 1999; and

Ø all parties may obtain access by 1 July 2000.

However, in the context of the NSW regime, a number of provisions limit the benefits
of access for a period after 1 July 2000.  In particular, until July 2002, there are
provisions permitting the rebalancing of access charges (i.e. sanctioning a degree of
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continuing cross-subsidisation), and permitting the Regulator and arbitrator to take this
program of rebalancing into account in their processes.

Another useful consideration in assessing the WA Regime is the practical effect of the
transitional timetable on competition in WA.

Since large users dominate the WA market, the Council expects that after 1 January
2000, the transitional timetable will only have a limited effect in reducing competition.
The WA market for gas consists primarily of large and very large users that would
typically take over 100 TJ per year at a single point.  For example, in the South West
gas market around Perth large users such as the mineral processors, electricity
generators, and the manufacturers consumed over 93% of total gas consumed in
1998.10

For these reasons, the Council considers that the transitional timetable is justifiable in
the sense that it has policy merit and is no longer than is necessary.

Recommendation

The Council considers that the WA Regime satisfies clauses 6(4)(a)-(c).

Clause 6(4)(d) Any right to negotiate access should include a date after which the
right would lapse unless reviewed and subsequently extended;
however, existing contractual rights and obligations should not be
automatically revoked.

Background

The Council considers that the intent of clause 6(4)(d) is to provide for periodic review
of the need for access regulation of particular services, but that the review process
should not disturb existing contractual rights.  For example, while a facility might not
be economically feasible to duplicate at present (and warrant application of an access
regime), market evolution and technological innovation might change this situation
over time and eliminate the need for access regulation.

As such, the Council believes that the review provisions in clause 6(4)(d) relate to the
point in time at which a decision is made to apply an access regime to a particular
service.  In this sense, the requirements of clause 6(4)(d) could be satisfied, for
example, by way of a review provision on coverage decisions.

The WA Regime

The WA Regime allows any person to seek revocation of coverage of a particular
pipeline by application to the Council.  The Council would then undertake an open and
                                               

10 Speech by Mr Phil Harvey, CEO, AlintaGas, AlintaGas Perspective on Evolving Competition in the
Western Australian Energy Market, Energy in Western Australia Conference 1998, Conference Papers,
p. 64.
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transparent process to determine whether the pipeline satisfies the coverage criteria set
out by the National Code and make a recommendation to the WA Minister for Energy,
Resources Development, and Education as to whether coverage should be revoked.
Both the Council’s recommendation and the Minister’s decision must be based strictly
on an assessment of whether the pipeline meets the coverage provisions in the National
Code.  A decision to revoke coverage would not disturb any existing contractual (or
other) rights or obligations in existence at the time of revocation.

In addition to the provisions for reviewing and possibly revoking coverage, the
National Code incorporates provision for periodic review of access arrangements.

Issues and analysis

The WA Regime embodies the coverage and revocation of coverage framework set out
in the National Code.  The Council recommended in September 1997 (with respect to
the National Code) and in 1998 (with respect to the South Australian application of the
National Code) that this framework satisfies clause 6(4)(d).  The framework was
certified as effective by the Commonwealth Minister for Financial Services and
Regulation with respect to the SA Gas Access Regime in December 1998.

Recommendation

The Council considers that the WA Regime satisfies clause 6(4)(d).

Clause 6(4)(e) The owner of a facility that is used to provide a service should use
all reasonable endeavours to accommodate the requirements of
persons seeking access.

Background

This clause requires that the access regime provides that the owner/operator of a
service make reasonable efforts to meet the requirements of prospective users.  The
Council considers that an access regime may either incorporate this clause explicitly,
or contain general provisions which have the same effect.

The WA Regime

The WA Regime replicates the framework in the National Code to address clause
6(4)(e) of the CPA.  Under section 5 and Attachment A of the National Code, the
service provider must establish an information package in relation to each covered
pipeline, containing, at least:

Ø the access arrangement and access arrangement information for the relevant
pipeline;

Ø a summary of the contents of the public register containing information on
capacity;
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Ø information relating to all major trunks and mains pipes comprised in the relevant
pipeline;

Ø a description of procedures relating to specific access requests (including the
detailed information required to assess an access request); and

Ø any further information the relevant Regulator reasonably requires to be included
to assist potential users to decide whether or not to seek access to services
provided by Covered Pipelines or to determine how to go about seeking access to
these services.

The service provider must provide the package within 14 days of receiving a request.
The Regulator may direct additional information to be included in the information
package.

Section 2.6 of the National Code requires that the access arrangement information for a
pipeline include sufficient information to enable prospective users to understand the
derivation of the elements in the access arrangement – including information on access
pricing principles, capital costs, system capacity and key performance indicators.

Under section 2.8, the Regulator may permit the owner/operator to categorise or
aggregate the information to the extent necessary to ensure the disclosure of the
information is not unduly harmful to the legitimate business interests of the
owner/operator.

Under section 3.2 of the National Code, the services policy to be included in an access
arrangement must, to the extent practicable and reasonable, enable a user to obtain
only those elements that the user wishes to purchase at an unbundled price.

Section 5.4 of the National Code provides that a service provider must respond to a
specific request for access within 30 days of its receipt.  Section 5.5 provides that
where the request for access can only be properly considered by the facility owner
after further investigations, the owner must provide details of such investigations, and
the timetable for completing the investigations.  Under section 5.6, if spare capacity
does not exist, the owner must provide an explanation, including likely prospects for
future access.  Section 5.6 provides that where the owner/operator advises a
prospective user that it does not have capacity to meet the user’s request, it must
explain those aspects of the request that cannot be met and indicate, based on current
commitments, when the request might be able to be satisfied.

Under section 5.9 of the National Code, the service provider must maintain a public
register of spare capacity, and, to the extent commercially feasible, of developable
capacity.

Issues and analysis

In assessing the National Regime the Council noted that information disclosure must
be sufficient to facilitate market assessments and fair and reasonable regulatory
outcomes – especially given that the Regulator approved reference tariffs cannot be
reassessed in arbitration.  At the same time, the information disclosure provisions
should not be used as a device to unduly harm the service provider’s competitive
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position in the market, which could undermine investment in gas infrastructure and
potential access to spare capacity.

The Council was satisfied in its assessment of the National Regime in September 1997,
and in its recommendation on the SA application of the National Code, that this
balance has been achieved.  As such, the Council is satisfied that the WA application
of the National Code (essentially identical to the SA application) satisfies this clause.

Recommendation

The Council considers that the WA Regime satisfies clause 6(4)(e).

Clause 6(4)(f) Access to a service for persons seeking access need not be on exactly
the same terms and conditions.

Background

The Council believes that this clause is intended to remove any doubt that access  may
be provided on different terms and conditions to different users.  That is, regimes
which allow for such an outcome can be deemed effective.

In this regard, the Council notes that, wherever access agreements are negotiated
commercially, access will most likely be provided on different terms and conditions.  One
reason is that there are different costs and risks associated with providing access to
different users.

The WA Regime

The WA Regime (consistent with the National Code) requires pipeline
owner/operators to submit an access arrangement which must include terms and
conditions on which a service provider will supply each reference service.  However,
as noted in section 2.50 of the National Code, parties are free to negotiate other terms
and conditions for access to the service.

Issues and analysis

The Council is satisfied that the terms and conditions provided by access arrangements
are not designed to limit the scope of commercial negotiation.  Rather, they provide a
safety net for situations where an effective commercially negotiated outcome is not
possible.  The Council previously found in its analysis of the National Code and the
SA Gas Access Regime that the approach set out in the National Code (and
incorporated in the WA Regime) is consistent with clause 6(4)(f).

Recommendation

The Council considers that the WA Regime satisfies clause 6(4)(f).
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Clause 6(4)(g) Where the owner and a person seeking access cannot agree on
terms and conditions for access to the service, they should be
required to appoint and fund an independent body to resolve the
dispute, if they have not already done so.

Background

Under clause 6(4)(g), an effective access regime must contain a mechanism to ensure
that the parties to a dispute can have recourse to an effective dispute resolution
process.

While this clause refers to the manner in which an Arbitrator may be appointed and
funded, the Council believes that the fundamental objective of the clause is to ensure
that a dispute under an effective access regime be referred to an independent body.
The Council believes that an ‘independent’ dispute resolution process should be
independent from both the parties to a dispute and from government.

The Council’s previous work in certification matters has also raised an issue as to
whether an Arbitrator’s independence may be compromised if that body also fills the
role of Regulator of an access regime.  The issue arises particularly with regard to
disputes over access arrangements that the Arbitrator has previously approved in its
capacity as the Regulator.

In this context, the Council believes that the process of dispute resolution includes the
whole set of mechanisms available for resolving disputes, including appeals processes.
The Council regards this set of mechanisms as a package, with different elements
capable of satisfying the need for independence.  For example, alternative approaches
to independent dispute resolution might include:

Ø separation of the Regulator from the Arbitrator (for example, by vesting each
function in separate bodies); or

Ø a mechanism enabling either party to a dispute to require the Arbitrator to appoint
an alternative body if a question of bias arises; or

Ø an independent appeals process to address questions of Arbitrator bias or
independence.

The Council notes that this does not, however, preclude other approaches from
satisfying clause 6(4)(g).

The WA Regime

The WA Regime does not limit the parties’ freedom to resolve disputes through any
avenue they may agree on (e.g. mediation).  Alternatively, under section 6 of the
National Code and Part 4 of the GPAL, any party may refer a dispute over any aspect
of access to a Covered Pipeline to the Regulator or an independent agent appointed by



WA Gas Access Regime – Certification Recommendation

30

the Regulator.  Under section 16 of the GPAL, the Regulator must appoint the person
who holds the office of WA Gas Disputes Arbitrator as the Arbitrator. 11

In making a decision the Arbitrator must apply the provisions of the access
arrangement and take into account the matters outlined in section 6.15 of the National
Code.

The procedures to be followed in conducting an arbitration are contained in Part 4 of
the GPAL and section 6 of the National Code.  In general, arbitrations are to be
conducted in private and limited to the parties involved in the dispute.  The Arbitrator
must issue a draft decision and consider submissions from the parties.  However, if the
dispute is solely over the tariff to be applied to a reference service, the Arbitrator may
cut short the dispute resolution process and apply the reference tariff.

The allocation of costs in relation to arbitration under the Access Regime is at the
discretion of the Arbitrator.

Under Part 4 of the GPAL, the Arbitrator’s decision is subject to appeal on questions
of law to the WA Supreme Court.

Issues and analysis

The Council concluded in its discussion under clause 6(4)(a)-(c) that the bodies
involved in hearing disputes are independent.

The Council is also satisfied as to the appropriateness of the procedures to be
followed by the Arbitrator when resolving disputes.

Recommendation

The Council considers that the WA Regime satisfies clause 6(4)(g).

Clause 6(4)(h) The decisions of the dispute resolution body should bind the parties;
however, rights of appeal under existing legislative provisions
should be preserved.

Background

This clause requires that the access regime should have credible enforcement
arrangements to ensure an Arbitrator’s decision is binding.  In addition, the regime
should preserve existing legislative rights of appeal.  This does not require the
insertion of lengthy appeals provisions into a State or Territory access regime.
However, a regime might offend this clause if it precluded any right of appeal against
the legality of the dispute resolution body’s decision under judicial review (for
example, on account of breaches of the rules of procedural fairness).

                                               

11 so long as that office exists.
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The WA Regime

Under section 6.16 of the National Code, the Arbitrator’s decision under the WA
Regime binds the owner/operator of the pipeline.  The access seeker is also bound by
the decision, except that it may decide not to take the service as specified in the terms
and conditions specified in the decision, and notifies the Arbitrator to this effect within
14 days of the date of the Arbitrator’s decision.  Under section 6.26, the Arbitrator may
require the parties to represent its decision in the form of a contract within 14 days.

Decisions made by the Arbitrator are enforceable under Part 5 of the GPAL.  The
Regulator or any other person may, in accordance with Part 5, bring civil proceedings
seeking compliance with the outcome of a dispute resolution process under the WA
Regime.

Part 4 of the GPAL provides for the Arbitrator’s decisions to be subject to an appeal on
questions of law to the WA Supreme Court.

The Arbitrator’s decision is not subject to administrative review.  However, it is noted
that decisions of the Regulator in regard to approval of the access arrangements are
subject to administrative appeal to the WA Gas Review Board.

Issues and analysis

The WA Regime embodies the arbitration and appeals framework set out in the
National Regime.  This has been certified as effective in respect of the SA regime.

The WA Regime clearly provides that the decisions of the Arbitrator are binding on
the parties, and provides mechanisms for enforcement.

The regime does not abolish pre-existing rights of appeal.  In particular, rights of
appeal under earlier access regimes are carried forward until the effective end of those
regimes.

Recommendation

The Council considers that the WA Regime satisfies clause 6(4)(h).
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Clause 6(4)(i) In deciding on the terms and conditions for access, the dispute
resolution body should take into account:

(i) the owner’s legitimate business interests and investment in
the facility;

(ii) the costs to the owner of providing access, including any costs
of extending the facility but not costs associated with losses
arising from increased competition in upstream or
downstream markets;

(iii) the economic value to the owner of any additional investment
that the person seeking access or the owner has agreed to
undertake;

(iv) the interests of all persons holding contracts for use of the
facility;

(v) firm and binding contractual obligations of the owner or
other persons (or both) already using the facility;

(vi) the operational and technical requirements necessary for the
safe and reliable operation of the facility;

(vii) the economically efficient operation of the facility; and

(viii) the benefit to the public from having competitive markets.

Background

An effective access regime should require a dispute resolution body to take account of
each matter set out in clause 6(4)(i) of the CPA.  An effective access regime may also
require a dispute resolution body to take account of other matters which are not
inconsistent with those in this clause.

The WA Regime

When arbitrating a dispute other than a dispute about the price of a reference service,
the Arbitrator must apply the provisions of the access arrangement, and in addition
take account of the maters listed in Section 6.15 of the National Code.  Section 6.15
closely reflects the wording of clause 6(4)(i) of the CPA.

When arbitrating a dispute over the price of a reference service, the Arbitrator is bound
to apply the reference tariffs in the access arrangement.  These tariffs have been set by
the Regulator.  When setting the tariffs, the Regulator is bound under section 2.24 to
have regard to most of the matters listed in clause 6(4)(i), and also empowers the
Regulator to have regard to any other matters considered relevant.

Issues and analysis

The Council noted that section 6.15 requires the Arbitrator, as its primary directive, to
apply the access arrangement (which was arrived at following consideration of the
section 2.24 matters), and, in addition to take into account the factors listed in section
6.15.
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The Council has considered whether the requirement of the National Code that the
Regulator apply the reference tariffs in a dispute about the price of a service, or in
other types of dispute, apply the provisions of the access arrangement, unduly
constrain the Arbitrator’s ability to consider the matters listed in clause 6(4)(i).

The Council notes that clause 6(4)(i) of the National Code only requires that the
dispute resolution body take into account the factors listed in that clause.  Clause
6(4)(i) does not limit other matters that might be taken into account.

The Council considers that overall the effect of the WA Regime is that either directly
(in a dispute about a matter other than the price of a reference service), or indirectly (in
a dispute about the price of a reference service), the Arbitrator is required to take into
account the matters listed in clause 6(4)(i).  This is because the Regulator when setting
the terms and conditions of access and the reference tariff must have regard to factors
which encompass these factors.

Recommendation

The Council considers that the WA Regime satisfies clause 6(4)(i).

Clause 6(4)(j) The owner may be required to extend, or to permit extension of, the
facility that is used to provide a service if necessary but this would
be subject to:

(i) such extension being technically and economically feasible
and consistent with the safe and reliable operation of the
facility;

(ii) the owner’s legitimate business interests in the facility being
protected; and

(iii) the terms of access for the third party taking into account the
costs borne by the parties for the extension and the economic
benefits to the parties resulting from the extension.

Background

Access in some instances may require capital expenditure by either the facility owner
or the access-seeker.  Extension to a facility or expansion to the capacity of a facility
are both matters that can be negotiated between the facility owner and access-seeker as
necessary.  Clause 6(4)(j) provides directions to a dispute resolution body on matters
that should be taken into account when resolving any disputes on extension. The
Council considers that it is not inappropriate for a regime to require the dispute
resolution body to take into account the same matters when resolving disputes on
expansion of capacity.
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The WA Regime

The WA Regime applies section 6 of the National Code which states that the
Arbitrator may require the owner/operator of a covered pipeline to expand its capacity
to meet the requirements of an access seeker, provided that:

Ø the owner/operator is not required to extend the geographical range of a covered
pipeline;

Ø the expansion is technically and economically feasible and consistent with the safe
and reliable provision of the service;

Ø the owner/operator’s legitimate business interests are protected;

Ø the access seeker does not become the owner of a covered pipeline or part of a
covered pipeline without the agreement of the owner/operator; and

Ø the owner/operator is not required to fund part or all of the expansion (except
where the extensions/expansions policy in the access arrangement for Covered
Pipelines states that the owner/operator will fund the new facility and the
conditions specified in the extensions/expansions policy have been met).

The WA Regime incorporates the National Code’s definition of ‘services’ under
section 10 of the National Code which includes “the right to interconnect with [a]
covered pipeline”.  This means that a third party can seek access under the regime to
the service of ‘interconnection’, and can apply for arbitration if the owner/operator
refuses to permit interconnection.

Following a competitive tender process, AlintaGas was granted a ten-year distribution
franchise (expiring 2008) in the Kalgoorlie/Boulder region.  Under the franchise,
AlintaGas has the exclusive right to lay distribution pipelines in the
Kalgoorlie/Boulder region to supply customers taking less than 100 TJ per year.
Competitors of AlintaGas may lay pipelines to supply larger customers.

From January 2000, and in accordance with the WA transitional timetable, competitors
of AlintaGas may seek access to these customers through AlintaGas’s distribution
network.

Issues and analysis

Apart from AlintaGas’s exclusive distribution franchise in Kalgoorlie/Boulder, WA
Regime is equivalent to that applying under the National Code.  The Council has
previously endorsed this framework in its assessment of the National Code and of the
SA Gas Access Regime.  The framework satisfies clause 6(4)(j) by providing for third
parties to interconnect with the pipelines of service providers.

The Kalgoorlie/Boulder region distribution franchise varies from the National Code
principles to the extent that within the Kalgoorlie/Boulder region other parties may
not lay pipes except to supply customers taking over 100 TJ per year.
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However, the Council is satisfied that the WA Regime meets clause 6(4)(j) in respect
of the Kalgoorlie/Boulder region through provisions in the pipeline licence granted to
AlintaGas.  These provisions require AlintaGas to connect users in the
Kalgoorlie/Boulder region to the pipeline network.  The Council notes that when the
Minister announced AlintaGas as the winning tenderer, he said that it would be
required to “have gas available to 95 percent of Kalgoorlie-Boulder, or approximately
9300 customers, after two years”.12

The Council concludes that within the Kalgoorlie-Boulder region, the WA Regime
reasonably requires AlintaGas as the service provider to extend its pipeline network in
accordance with clause 6(4)(j).

The Council also notes that the franchise has limited practical effect on competition in
the Kalgoorlie/Boulder region.  This is because suppliers wishing to supply smaller
users may seek access to AlintaGas’s pipelines for the purposes of doing so. Suppliers
wishing to supply larger users may do so either through their own pipelines or by
seeking access to AlintaGas’s pipelines.

Recommendation

The Council considers that the WA Regime satisfies clause 6(4)(j).

Clause 6(4)(k) If there has been a material change in circumstances, the parties
should be able to apply for a revocation or modification of the
access arrangement which was made at the conclusion of the
dispute resolution process.

Background

The Council believes that this clause should be considered in conjunction with clause
6(4)(a), which places an emphasis on commercial negotiation.  The parties could
define for themselves, during the course of commercial negotiations, what the
threshold is for a ‘material change in circumstances’ and may insert in the contract
those events that would trigger a reopening of negotiations.

Alternatively, an access regime could make provision for parties to refer disputes
concerning what constitutes a material change in circumstances to the dispute resolution
body or some other independent body.

The WA Regime

The WA Regime does not specifically allow a party to seek revocation or modification
of a contract or arrangement due to a material change in circumstances.  However,
parties may determine in advance what constitutes a material change in circumstances
in drawing up contracts/arrangements for access.  Further, where parties cannot agree

                                               

12 Media Statement, Minister for Energy, 21 February 1997.
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on terms in this regard, the issue may be referred for settlement under the dispute
resolution procedures in the WA Regime.  Further, the WA Regime does not preclude
the application of common law principles (such as the doctrine of frustration) to
matters of this nature once access contracts/arrangements have been entered into.

Issues and analysis

The Council notes that the WA Regime is consistent with the approach under the
National Code.

Under the WA Regime, once a contract has been signed, the contract governs the
relationship between the parties.  However, the application of common law principles
(for example, the doctrine of frustration) is not precluded.  The WA Regime does not
prevent parties agreeing on the circumstances under which the contract may be
reopened, and incorporating provisions to this effect in their contract.

The Council’s view is that this framework adequately meets the requirements of clause
6(4)(k).

Recommendation

The Council considers that the WA Regime satisfies clause 6(4)(k).

Clause 6(4)(l) The dispute resolution body should only impede the existing right of
a person to use a facility where the dispute resolution body has
considered whether there is a case for compensation of that person
and, if appropriate, determined such compensation.

Background

The Council considers that this clause requires Arbitrators, where the effect of their
decision would be to impede the existing rights of a person to use the facility, to
consider and, where appropriate, award compensation.

However, the Council considers this clause could also be met by a provision to the
effect that a dispute resolution body cannot make an order which has the effect of
impeding existing rights.

The WA Regime

Section 6.18 of the National Code provides that the Regulator must not make a
decision that would:

Ø impede the existing right of a user to obtain services; or
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Ø deprive any person of a contractual right that existed prior to the notification of the
dispute, other than an ‘exclusivity right’ which arose on or after 30 March 1995. 13

In addition, section 2 precludes a Regulator from approving an access arrangement
which, if applied, would deprive any person of an existing contractual right, other
than an exclusivity right which arose on or after 30 March 1995.

Issues and analysis

The Council notes that:

Ø as the Arbitrator under the National Code is unable to impede an existing
contractual right (other than an exclusivity right arising on or after 30 March
1995), there is no need for the Arbitrator to consider compensation; and

Ø as the Regulator is bound in the same way in relation to the approval of access
arrangements, there is no need for the Regulator to consider compensation.

The Council has previously considered identical provisions in the National Regime as
consistent with clause 6(4)(l).

Exclusivity rights are effectively contractual rights held by a third party that prevent or
limit the ability of the owner/operator from offering spare capacity to other third
parties.  The Council considers that the non-protection of exclusivity rights that arose
after 30 March 1995 is consistent with clause 6(4)(l) because such rights are
considered fundamentally at odds with the purpose behind the introduction of the
access provisions in Part IIIA.  The National Code’s treatment of exclusivity rights is
consistent with the requirements of clause 6(4)(l).

Recommendation

The Council considers that the WA Regime satisfies clause 6(4)(l).

Clause 6(4)(m) The owner or user of a service shall not engage in conduct for the
purpose of hindering access to that service by another person.

Background

The Council believes that an access regime may incorporate this clause explicitly or
contain general provisions having the same effect.

The WA Regime

Section 13 of the GPAL addresses hindering issues.  It provides that:
                                               

13 An exclusivity right is defined in the National Code as a contractual right that by its terms either:
(a) expressly prevents a service provider supplying services to persons who are not parties to the
contract; or
(b) expressly places a limitation on the service provider’s ability to supply services to persons who are
not parties to the contract.
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Ø the owner/operator of the covered pipeline;

Ø a person who is party to an agreement with the owner/operator with respect to the
service provided by the covered pipeline;

Ø a person who, as a result of an arbitration decision, is entitled to a service provided
by the covered pipeline; or

Ø an associate of the owner/operator of a covered pipeline or a person (as referred
above),

may not prevent or hinder access to a service provided by a covered pipeline.

Under section 32(2) of the GPAL, the WA Independent Gas Pipelines Access
Regulator may bring civil proceedings in respect of a breach of the hindering
provisions in section 13.

Issues and analysis

The Council is generally satisfied that the effect of section 13 of the GPAL is to
prohibit conduct that has the purpose and effect of hindering access, and provides a
method for penalising such conduct.

In previous examinations of these provisions of the National Code, the issue has been
raised whether hoarding of capacity could be considering hindering conduct and
penalised under the GPAL.

Where hoarding can be construed in particular circumstances as hindering conduct, it
may be dealt with under the GPAL.  Additionally, provisions of the National Code
address hoarding.

Section 6.21 of the National Code provides that where an owner/operator refuses
access to a service on the basis that the service cannot safely be provided, the
owner/operator of the pipeline must have a “reasonable” belief that the safe operation
of the pipeline would be compromised by the provision of the service in dispute, and
must disclose the assumptions it based this decision on.  Where service is denied on
this basis, the Arbitrator may require that access be provided on an interruptible basis,
where that would be consistent with the safe operation of the pipeline.

The Council is satisfied that the provisions in the WA Regime provide a workable
framework to address hoarding and other potential hindering issues.

Recommendation

The Council considers that the WA Regime satisfies clause 6(4)(m).
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Clause 6(4)(n) Separate accounting arrangements should be required for the
elements of a business which are covered by the access regime.

Background

This clause is designed to ensure the availability of financial information focussed
exclusively on the elements of a business subject to the regime.  This is important
because, in the past, these elements may not have been subject to separate accounting
treatment.

Accordingly, State or Territory access regimes must include provisions which ensure
that:

Ø financial information is disaggregated to the elements of a business which is the
subject of access claims; or

Ø if more than one service is potentially subject to access under a regime,
disaggregated financial information is available for each service.

This clause does not require jurisdictions to enforce vertical separation in a legal sense
– only in an accounting sense.

The WA Regime

In general, the WA Regime applies the ring-fencing provisions in section 4 of the
National Code.  Under these provisions, owner/operators must, as a minimum:

Ø not carry on a related business within six months of the pipeline becoming
covered;

Ø establish and maintain a separate set of accounts in respect of the services
provided by each Covered Pipeline;

Ø establish and maintain a separate consolidated set of accounts in respect of the
entire business of the owner/operator; and

Ø allocate any costs that are shared between a ring-fenced activity and any other
activity according to a methodology that is consistent with the principles in section
8 of the National Code, fair and reasonable.

The Regulator has flexibility to impose additional ring-fencing requirements or waive
some of the minimum obligations.  Where it wishes to take either of these courses, it
must comply with the procedures set out in section 4, including calling for public
submissions before making a decision to add or waive ring-fencing obligations.  A
decision by the Regulator to impose additional ring-fencing obligations or waive
minimum ring-fencing obligations is subject to review by the WA Gas Review Board.

Additionally, section 4 of the National Code provides that owners/operators of
Covered Pipelines must comply with general accounting guidelines published,
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approved, or indicated as applying by the Regulator, and establish and report to the
Regulator on compliance procedures to ensure compliance with the ring-fencing
requirements.

Under clause 4.15 of the National Code, the Regulator has the power to waive certain
of the ring-fencing requirements where the costs of the arrangements are assessed as
exceeding the benefits.  The ring-fencing requirements that may be waived under the
National Code are:

Ø not to carry on a related business (i.e. a business of producing, purchasing, or
selling natural gas);

Ø to ensure its marketing staff do not also work for a related business; and

Ø to ensure its staff do not work as marketing staff of a related business.

There is no provision to waive other ring-fencing requirements, such as the
requirement to maintain separate sets of account in respect of the services provided by
each covered pipeline.

Section 23(3) of the WA Act makes special provision for the interpretation of the
waiver requirements under section 4.15 of the National Code.  This provision does not
appear in the regimes in other jurisdictions.

Section 23(3) provides that “in making a decision under section 4.15 of the National
Code, the relevant Regulator may treat any tax liability arising from an exempt matter
[defined as a transfer of assets or liabilities for the purpose of complying with ring-
fencing requirements of the National Code] as an administrative cost referred to in
section 4.15 (a) (ii) or (b) of the National Code.  This means that where ring-fencing
would require the transfer of assets or liabilities, and this would create a tax liability,
the Regulator may consider this tax liability when deciding whether to require the
separation of a service under the National Code from a related business (e.g. the
separation of gas transportation from gas retailing).  The Regulator may also consider
tax liabilities when considering whether to waive a requirement for marketing staff of
the Service Provider not to also work for a related business.

In addition to the ring-fencing provisions in section 4 of the National Code, Part 7 of
the GPAL confers power on the Regulator to require any person to provide it with
information or documents which the Regulator has reason to believe will assist it in:

Ø deciding whether to approve an access arrangement or changes to an access
arrangement;

Ø deciding whether to approve a contract, arrangement, or understanding between the
owner/operator of a Covered Pipeline and an associate; and

Ø monitoring compliance with the National Code (including ring-fencing
requirements).
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The WA Regime provides that the ring-fencing requirements in the National Code do
not apply in respect of AlintaGas’s gas distribution system until 1 July 2002. 14  This
system comprises the gas distribution pipelines listed in Schedule A, most notably the
Mid West and South West (Perth) distribution systems.

Until that time, AlintaGas is required to comply with its existing ring-fencing
requirements under the Gas Corporation Act 1994.

Under the Gas Corporation Act, AlintaGas must:

Ø identify its gas distribution system, and provide a copy of the description of the
system to any party that requests it;

Ø determine all income, expenditure, assets, and liabilities that relate to the gas
distribution system (or only in part to the gas distribution system); and

Ø maintain accounts and records in such a form as to enable: income, expenditure,
assets, and liabilities relating to the gas distribution system to be distinguished
from other income, expenditure, assets, and liabilities; and appropriate
apportionment of items of income, expenditure, assets, and liabilities that relate
only in part to the gas distribution system.

AlintaGas must use these accounts to prepare profit and loss statements and a balance
sheet, and must provide these on payment of a prescribed fee, to any person who
requests a copy.

The Gas Corporation (Business Disposal) Act, passed by the WA Parliament on 15
December 1999, provides for the sale of AlintaGas.  The Act requires AlintaGas to
comply with the full ring-fencing requirements of the National Code from the date of
its sale (expected to occur sometime in 2000).

Issues and analysis

The approach set out in the WA Regime incorporates that of the National Regime,
except that it:

Ø derogates from the National Code in respect of AlintaGas’s gas distribution
business until 1 July 2002; and

Ø provides in section 23(3) for the Regulator to take into account tax liabilities for
the purpose of determining ring-fencing requirements.

The Council has previously assessed the National Regime as consistent with clause
6(4)(n).  Therefore, apart from the two variations listed above, the WA Regime is
compliant with clause 6(4)(n).

The issue for the Council is whether the two variations from the National Regime
affect whether the WA Regime complies with clause 6(4)(n).

                                               

14 Section 94, WA Gas Access Act.
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Section 94 of the WA Access Act provides that AlintaGas does not have to comply
with the full ring-fencing requirements of the National Code until privatisation or 1
July 2002, whichever occurs first.  Until then, AlintaGas must comply with reduced
requirements, which require accounting separation of the distribution business from
other businesses and provision of certain financial information to the marketplace in
respect of its distribution business.

CMS Energy criticises this derogation on the basis that it may permit AlintaGas to
cross-subsidise among services within the gas distribution business.  The full ring-
fencing requirements of the National Code would require AlintaGas to maintain a
separate set of accounts in respect of the services provided by each pipeline within
AlintaGas’s distribution business.

The Council considers that, though the ring-fencing requirements under section 94  are
not as strong as under the National Code, they do provide for a significant degree of
accountability and limit the risk of cross-subsidisation.  The Council accepts that as a
transitional arrangement, the reduced ring-fencing requirements are not inappropriate.

The Council further notes that if AlintaGas is sold, then under the Gas Corporation
(Business Disposal) Act, it would be required to comply with the full ring-fencing
requirements of the National Code from the date of its sale.

In respect of section 23(3) of the WA Gas Access Act, the WA Government argues
that the modification does not affect the WA Regime’s compliance with clause 6(4)(n).
Instead, it argues that section 23(3) merely clarifies the situation that already applies
under the National Code, and that nothing in section 4.15 suggests that the Regulator
could not at present take account of tax liabilities when considering whether to waive
ring-fencing requirements.

The Council agrees with this argument.

In any event, even assuming section 23(3) was a variation on the National Code and
resulted in the waiver of the ring-fencing requirements not to carry on a related
business or ensure that marketing staff did not also work for a related business, the
service provider would still be required (among other matters) to comply with ring-
fencing requirements to:

Ø maintain separate sets of accounts in respect of the services provided by Covered
Pipelines;

Ø maintain a separate consolidated set of accounts in respect of the entire business of
the service provider; and

Ø allocate shared costs between different business in accordance with a complying
methodology.

These requirements satisfy clause 6(4)(n).

Recommendation

The Council considers that the WA Regime satisfies clause 6(4)(n).



WA Gas Access Regime – Certification Recommendation

43

Clause 6(4)(o) The dispute resolution body, or relevant authority where provided
for under specific legislation, should have access to financial
statements and other accounting information pertaining to a
service.

Background

The Council would expect an effective access regime to provide the dispute resolution
body and any other relevant body (for example, the Regulator) with the right to inspect
all financial documents pertaining to the services concerned.

The WA Regime

Regulator’s powers

As described in the discussion in relation to clause 6(4)(n) above, Part 7 of the GPAL
confers on the Regulator the power to require any person to provide it with information
or documents which the Regulator has reason to believe will assist it in carrying out its
functions under the WA Regime.  The Regulator can also specify the form in which
information or documents should be provided.

Failure to comply (without a lawful excuse) with the requirements of the Regulator or
the Arbitrator in this context can attract a fine or imprisonment.

Part 7 also contains provisions safeguarding the confidentiality of information
provided to the Regulator.

Arbitrator’s powers

Under Part 4 of the GPAL, the Arbitrator may:

Ø gather information about any matter relevant to the access dispute in any way the
Arbitrator thinks appropriate;

Ø require the Regulator to provide it with any information in the Regulator’s
possession that is relevant to the access dispute (including information supplied on
a confidential basis to the Regulator);

Ø require evidence or argument to be presented in writing, and may decide the
matters on which it will hear oral evidence or argument; and

Ø summons a person to appear before it to give evidence and to produce such
documents as are referred to in the summons.

Part 4 also contains provisions relating to the handling of confidential information.

Failure to comply without reasonable excuse can attract a penalty of imprisonment.
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Issues and analysis

The approach set out in the WA Regime incorporates that of the National Regime,
which the Council has previously found to be consistent with clause 6(4)(o).

Recommendation

The Council considers that the WA Regime satisfies clause 6(4)(o).

Clause 6(2) The regime to be established by Commonwealth legislation is not
intended to cover a service provided by means of a facility where
the State or Territory Party in whose jurisdiction the facility is
situated has in place an access regime which covers the facility and
conforms to the principles set out in this clause unless:

(a) the Council determines that the regime is ineffective having
regard to the influence of the facility beyond the
jurisdictional boundary of the State or Territory; or

(b) substantial difficulties arise from the facility being situated in
more than one jurisdiction.

Clause 6(4)(p) Where more than one State or Territory access regime applies to a
service, those regimes should be consistent and, by means of vested
jurisdiction or other co-operative legislative scheme, provide for a
single process for persons to seek access to the service, a single body
to resolve disputes about any aspect of access and a single forum for
enforcement of access arrangements.

Background

Clauses 6(2) and 6(4)(p) deal with the issue of access to services provided by facilities
extending beyond the boundary of the State or Territory which is seeking certification.
Clause 6(2) provides that a State or Territory access regime may not be certified
effective where:

Ø the Council determines the regime is ineffective having regard to facilities that
extend beyond the jurisdictional boundary of the State or Territory; or

Ø substantial difficulties arise because the infrastructure subject to the regime is
situated in more than one jurisdiction.

Clause 6(4)(p) provides that where a service is subject to access regimes in more than one
State or Territory, those regimes should be consistent and should provide for a single
process for seeking access, a single dispute resolution body and a single forum for
enforcement of access arrangements.
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To satisfy these clauses, relevant State or Territory access regimes should establish access
regimes that remove any interjurisdictional obstacles to access by providing for a
seamless process for obtaining access.

The WA Regime

Issues under clauses 6(2) or 6(4)(p) are unlikely to arise unless a cross-border pipeline
is constructed between WA and some other jurisdiction.  At present, no transmission
or distribution pipelines cross from Western Australian border into another
jurisdiction.

Nonetheless, the WA Access Regime (in conjunction with other regimes) contains a
number of measures aimed at providing a seamless process for obtaining access where
this issue might arise in the future.

First, jurisdictions around Australia have enacted (or are in the process of enacting) gas
pipeline access regimes having identical effect, and have agreed to maintain the
consistency of these regimes.  Where parties have a choice of the access regime under
which they may obtain access, they may elect to obtain access under any of these
regimes but essentially the same regulatory provisions will apply.

The WA Regime is identical in most respect with the regimes applying in other
jurisdictions except in one respect which is discussed below. 15

Second, in the case of cross-border distribution pipelines, Part 3 of the GPAL sets out
a process for determining which State or Territory has jurisdiction over those
pipelines.

The WA Regime does not currently make special provision to determine the Regulator
for cross-border transmission pipelines.  The WA Independent Gas Pipelines Access
Regulator has jurisdiction over transmission pipelines to the extent they are located in
WA.

Other jurisdictions have provided for a seamless process for obtaining access to
transmission pipelines by appointing the Australian Competition and Consumer
Commission (ACCC) as the regulator of these pipelines.  Instead of taking this
approach, the WA Government has agreed to review the effectiveness of the Regulator
in regulating transmission pipelines after 7 November 2002 or when a significant
cross-border gas transmission pipeline is built (whichever is the earlier).  Subject to
this, processes as for distribution pipelines are to be put in place for cross-border
transmission pipelines.

As noted above, the WA Regime differs from the regimes applying in other
jurisdictions in one respect.  Section 23(3) of the WA Act does not exist in the regimes
applying in other jurisdictions.  The provisions of section 23(3) were discussed above
under clause 6(4)(n).

                                               

15 Apart from the issue discussed below, each regime differs from other regimes in relation to matters
that must be determined at the State or Territory level such as in the identity of the regulator, and
transitional arrangements and derogations.
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Issues and Analysis

In its assessment of the National Regime in September 1997, the Council concluded
that the Regime provides for a seamless and consistent approach to access to cross-
border services.

The WA Regime differs from the National Regime only in two regards:

Ø in WA the regulator of transmission pipelines is the WA Independent Gas
Pipelines Access Regulator, whereas in other jurisdictions, the regulator of
transmission pipelines is the ACCC; and

Ø the WA Gas Access Act contains a section 23(3) might makes provision in relation
to the interpretation of the ring-fencing provisions in section 4.15 of the National
Code.

The first issue for the Council is whether the presence of the ACCC as the regulator of
transmission pipelines in other jurisdictions and the WA Independent Gas Pipelines
Access Regulator in WA is inconsistent with clause 6(4)(p).

The Council considers that the fact that there are at present no interjurisdictional
transmission pipelines, coupled with the WA Government’s commitment to review the
effectiveness of the WA regulatory arrangements in respect of transmission pipelines
in November 2002 (or earlier if an interjurisdictional pipeline is built before then), is
sufficient to meet the requirements of clauses 6(2) and 6(4)(p).

Second, the Council does not consider section 23(3) substantively modifies the
provisions of the National Code.  On the Council’s view, the provision is merely an
explanatory provision that makes explicit the matters that can be considered by the
Regulator when determining whether to waive particular ring-fencing requirements.
Arguably, it is open to regulators in other jurisdictions, under the provisions of the
National Code, to consider these costs when considering whether to waive ring-fencing
requirements under section 4.15.

Recommendation

The Council considers that the WA Regime satisfies clauses 6(2) and 6(4)(p) of the
CPA.

3 Duration of certification

Background

Under section 44M(5) of the TPA, when the Council recommends that the
Commonwealth Minister make a decision on the effectiveness of a State or Territory
Government access regime, the Council must also recommend the period for which
any certification should be in force.
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In recommending a certification period the Council must balance the need to establish
the certainty necessary for infrastructure investment with the need to ensure that
changes in technology or market structure do not lead to the regime becoming obsolete
or inappropriate.

The WA Regime

The WA seeks a recommendation from the Council that its access regime be certified
as effective for a minimum of 15 years.

Issues and analysis

The Council has adopted a flexible approach in considering the appropriate
certification period.  It recognises that decisions about the duration of certification
should take into account the needs of the infrastructure owners/operators and users for
a reasonable level of certainty about the regulatory environment under which gas
transportation contracts are to be struck.  The Council balances this consideration
against the likely impacts that over time such factors as technological change and
changes in market structure may have on the relevance and appropriateness of the
regime.

The Council is satisfied that certification for a period of 15 years represents an
appropriate balance among the above factors.

Recommendation

The Council considers that the WA Regime satisfies the CPA principles and should be
certified as effective for a period of 15 years.
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ATTACHMENT 2 – THE COMPETITION PRINCIPLES
AGREEMENT (EXTRACT)
Access to services provided by means of significant infrastructure facilities

6(2) The regime to be established by Commonwealth legislation is not intended to cover a service
provided by means of a facility where the State or Territory Party in whose jurisdiction the facility is
situated has in place an access regime which covers the facility and conforms to the principles set out in
this clause unless:

(a) the Council determines that the regime is in effective having regard to the influence of the
facility beyond the jurisdictional boundary of the State or Territory; or

(b) substantial difficulties arise from the facility being situated in more than one jurisdiction.

(3) For a State or Territory access regime to conform to the principles set out in this clause, it
should:

(a) apply to services provided by means of significant infrastructure facilities where:

(i) it would not be economically feasible to duplicate the facility;

(ii) access to the service is necessary in order to permit effective competition in a
downstream or upstream market; and

(iii) the safe use of the facility by the person seeking access can be ensured at an
economically feasible cost and, if there is a safety requirement, appropriate regulatory
arrangements exist; and

(b) incorporate the principles referred to in subclause (4).

(4) A State or Territory access regime should incorporate the following principles:

(a) Wherever possible third party access to a service provided by means of a facility should be on
the basis of terms and conditions agreed between the owner of the facility and the person seeking access.

(b) Where such agreement cannot be reached, governments should establish a right for persons to
negotiate access to a service provided by means of a facility.

(c) Any right to negotiate access should provide for an enforcement process.

(d) Any right to negotiate access should include a date after which the right would lapse unless
reviewed and subsequently extended; however, existing contractual rights and obligations should not be
automatically revoked.

(e) The owner of a facility that is used to provide a service should use all reasonable endeavours to
accommodate the requirements of persons seeking access.

(f) Access to a service for persons seeking access need not be on exactly the same terms and
conditions.

(g) Where the owner and a person seeking access cannot agree on terms and conditions for access
to the service, they should be required to appoint and fund an independent body to resolve the dispute, if
they have not already done so.

(h) The decisions of the dispute resolution body should bind the parties; however, rights of appeal
under existing legislative provisions should be preserved.
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(i) In deciding on the terms and co nditions for access, the dispute resolution body should take into
account:

(i) the owner’s legitimate business interests and investment in the facility;

(ii) the costs to the owner of providing access, including any costs of extending the
facility but not costs associated with losses arising from increased competition in upstream or
downstream markets;

(iii) the economic value to the owner of any additional investment that the person seeking
access or the owner has agreed to undertake;

(iv) the interests of all persons holding contracts for use of the facility;

(v) firm and binding contractual obligations of the owner or other persons (or both)
already using the facility;

(vi) the operational and technical requirements necessary for the safe and reliable
operation of the facility;

(vii) the economically efficient operation of the facility; and

(viii) the benefit to the public from having competitive markets.

(j) The owner may be required to extend, or to permit extension of, the facility that is used to
provide a service if necessary but this would be subject to:

(i) such extension being technically and economically feasible and consistent with the
safe and reliable operation of the facility;

(ii) the owner’s legitimate business interests in the facility being  protected; and

(iii) the terms of access for the third party taking into account the costs borne by the parties
for the extension and the economic benefits to the parties resulting from the extension.

(k) If there has been a material change in circumstan ces, the parties should be able to apply for a
revocation or modification of the access arrangement which was made at the conclusion of the dispute
resolution process.

(l) The dispute resolution body should only impede the existing right of a person to use  a facility
where the dispute resolution body has considered whether there is a case for compensation of that
person and, if appropriate, determined such compensation.

(m) The owner or user of a service shall not engage in conduct for the purpose of hinder ing access
to that service by another person.

(n) Separate accounting arrangements should be required for the elements of a business which are
covered by the access regime.

(o) The dispute resolution body, or relevant authority where provided for under spe cific legislation,
should have access to financial statements and other accounting information pertaining to a service.

(p) Where more than one State or Territory regime applies to a service, those regimes should be
consistent and, by means of vested jurisdiction or other cooperative legislative scheme, provide for a
single process for persons to seek access to the service, a single body to resolve disputes about any
aspect of access and a single forum for enforcement of access arrangements.
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ATTACHMENT 3 – PARTIES THAT MADE SUBMISSIONS

The following parties made submissions to the Council in respect of the WA Regime:

Ø Mr Shon Fletcher;

Ø North West Shelf Gas Pty Ltd;

Ø Santos Ltd;

Ø CMS Energy – Gas Transmission Australia;

Ø Australian Gas Light Company Ltd; and

Ø Westralian Sands Ltd (together with supplementary submissions by its successor,
Iluka Resources Limited).
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