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Introduction 

On 10 December 1997 the Australian Competition and Consumer Commission 
(ACCC), under Part VII of the Trade Practices Act 1974 (Act), authorised the National 
Electricity Code (code).1 The code was initially made by the relevant ministers of 
participating jurisdictions under the national electricity law. On 16 September 1998 the 
ACCC, under s. 44ZZAA of the Act, accepted chapters 1, 2, 4, 5, 6, 7, 8, 9 and 10 of 
version 2.3 of the code as an industry access code for the National Electricity Market 
(NEM). The industry access code is referred to as the National Electricity Market 
access code (NEM access code). 

Since that time there have been a number of code changes which have been authorised 
by the ACCC under Part VII of the Act. Those changes also vary components of the 
code which comprise the NEM access code or affect the NEM access code.   

On 5 November 1998 the National Electricity Code Administrator (NECA) lodged an 
application, under s. 44ZZAA(6) of the Act, to vary the NEM access code. The ACCC 
consented to the application on 20 January 1999. 

On 10 May 2002 the ACCC received a further application from NECA to vary the 
NEM access code. On 3 March 2004 the ACCC consented to NECA’s proposed 
variations of the NEM access code, with the exception that it did not consent to the 
inclusion of chapter 3 of the code into the NEM access code. 

On 7 March 2005 the ACCC received the current application from NECA, dated          
1 March 2005, to vary the NEM access code. The current application seeks to vary the 
NEM access code to incorporate the code changes since 10 May 2002 that have 
received authorisation, except to the extent that those changes relate to chapter 3 of the 
code.  

A draft decision was released on 11 May 2005 and submissions on the draft decision 
were invited. No submissions were received. This final decision consents to NECA’s 
application to vary the NEM access code by incorporating the code changes requested 
by NECA into the NEM access code except to the extent that they relate to chapter 3 of 
the code, and only to the extent that they are still in force. 

                                                 
1  Authorisation is a process whereby the ACCC grants immunity from court action by the ACCC or 

any other party for conduct that may breach some of the competition provisions of the Trade 
Practices Act 1974. Authorisation may only be granted if the ACCC is satisfied that the public 
benefits of the proposed conduct will outweigh the anti-competitive detriments of the conduct or that 
the benefits of the conduct are such that it should be allowed. 
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1. Statutory test 

Under s. 44ZZAA of the Act, an industry body may give a written code to the ACCC 
setting out rules for access to a service.  The ACCC may accept the code, if it thinks it 
appropriate to do so having regard to the following matters: 

(a) the legitimate business interests of providers who might give undertakings in accordance 
with the code 

(b) the public interest, including the public interest in having competition in markets (whether 
or not in Australia) 

(c) the interests of persons who might want access to the service covered by the code 

(d) whether access to the service is already the subject of an access regime 

(e) any matters specified in regulations made for the purpose of [s. 44ZZAA(3)] 

(f) any other matters that the ACCC thinks are relevant. 

Regulation 6J of the Trade Practices Regulations 1974 sets out the following matters 
for the purpose of s. 44ZZAA(3): 

(a) government legislation and policies relating to ecologically sustainable development 

(b) social welfare and equity considerations, including community service obligations 

(c) government legislation and policies relating to matters such as occupational health and 
safety, industrial relations and access and equity 

(d) economic and regional development, including employment and investment growth 

(e) the interests of consumers generally or of a class of consumers 

(f) the competitiveness of Australian businesses 

(g) the efficient allocation of resources. 

Section 44ZZAA(4) requires the ACCC to publish the proposed code and invite and 
consider submissions. 

Under s. 44ZZAA(6), the industry body may ‘withdraw or vary the code at any time, 
but only with the consent of the ACCC’. Although s. 44ZZAA does not set out a 
statutory test or consultation procedure to apply to an application to vary an industry 
code under s. 44ZZAA(6), the ACCC, in relation to NECA’s application dated 1 March 
2005, has applied the criteria in s. 44ZZAA(3) and r. 6J (set out above) and followed 
the process in s. 44ZZAA(4). 
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2. Public consultation process 

The Act does not specify a process for the ACCC to follow when assessing a variation 
to an access code. However, the ACCC has followed a public process by publishing 
NECA’s application, inviting submissions and having regard to the statutory criteria set 
out in s. 44ZZAA(3) of the Act.  

The ACCC received NECA’s application on 7 March 2005. Notification of the 
application and a request for submissions was placed on the ACCC’s website. There 
was also a direct mail out on 8 March 2005. Interested parties were requested to make 
submissions to the ACCC addressing the criteria in s. 44ZZAA(3) of the Act. The 
ACCC did not receive any submissions. 

The code changes NECA included in its application to vary the NEM access code have 
all been assessed as part of the ACCC’s authorisation determinations or they are the 
result of NECA complying with the ACCC’s authorisation conditions. These code 
changes have been subject to extensive public consultation through both NECA’s code 
change process and the ACCC’s authorisation process. 

A draft decision setting out the ACCC’s analysis of the proposed variations to the NEM 
access code according to the statutory criteria outlined in chapter 1 was released on    
11 May 2005. The draft decision proposed that all of the changes the subject of 
NECA’s application be incorporated except to the extent that they relate to chapter 3 
and only to the extent that they are still in force. Written submissions on the draft 
decision were invited, and no submissions were received.  
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3. Variations to the NEM access code 

3.1 Introduction 

NECA, in its application dated 1 March 2005, sought to include in the NEM access 
code all provisions of the code authorised by the ACCC between 10 May 2002 and 
1 March 2005, except to the extent that those changes relate to chapter 3 of the code. 
The amendments to the code authorised by the ACCC in that time period, listed in 
schedule A of NECA’s request to vary the NEM access code, are: 

 dispatching the market – interim arrangements extension (February 2005)2 

 publication date – statement of opportunities 

 New South Wales derogation—minor variation to transmission pricing 

 site specific loss-factors for small generators 

 Hydro-Tasmania derogation—metering 

 despatching the market interim arrangements extension 

 inter-regional settlement agreements 

 Victoria transmission regulatory arrangements derogation  

 generator registration and inter-network testing 

 improvements to the prudential framework and settlement residue auction 
arrangements 

 regional pricing of ancillary services 

 ombudsman access to metering data 

 extension of reserve trader sunset 

 ACT derogation—full retail competition 

 (review of generator) technical standards 

 minor variation – review of directions in the national electricity market3 

                                                 
2  This is an extension to an existing derogation and is considered in conjunction with the original 

derogation discussed in chapter 7 
 
3  This minor variation is considered in conjunction with the review of directions in the NEM 

authorisation discussed in chapter 18 
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 changes to bidding and rebidding rules 

 Queensland derogation – inter-regional loss factors 

 Queensland derogation – technical standards 

 South Australia derogations – full retail competition and system planning 

 safety net provisions and reserve contracting derogation 

 review of directions in the NEM 

 stage 1 of integrating the energy market and network services (REIMNS) 

 interim extension of existing technical derogations 

3.2 The access code application 

In its application, NECA stated that there have been a number of code changes 
advanced by NECA and authorised by the ACCC which have varied those components 
of the code which comprise the NEM access code or affect the NEM access code. It 
sought to vary the NEM access code to ‘take account of these developments and 
improve the administration of the NEM access code’. NECA noted: 

Each of these code changes have been assessed as part of the ACCC’s authorisation 
determination in Division 1 of Part VII of the Trade Practices Act 1974. These code changes 
have been the subject of industry and public consultation through the code change processes set 
out in Chapter 8 of the code and the ACCC’s authorisation process. 
 

3.2.1  Code changes relating to chapter 3 of the code 
NECA requested that the NEM access code be varied to incorporate the code changes 
listed in schedule A, except to the extent that they relate to chapter 3 of the code. The 
following code changes relate to chapter 3 only and accordingly are not incorporated in 
the NEM access code: 

 site specific loss factors 

 inter-regional settlements agreements 

 regional pricing of ancillary services 

3.2.2 Code changes no longer in force 
The following derogations have ceased to have effect and therefore are not included in 
the NEM access code: 

 Queensland derogation – intra-regional loss factors 

 Queensland derogation – technical standards 

 interim extension on technical derogations 
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3.3 Submissions from interested parties 

The ACCC did not receive any submissions in relation to this application to vary the 
NEM access code. Submissions relating to some of the code changes were received as 
part of the authorisation process. The parties that provided submissions as part of the 
authorisation processes are listed in the individual determinations. 
 

3.4 ACCC’s considerations 

Chapters 4-19 deal with each amendment to the NEM access code. 
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4.  Publication of statement of opportunities 

4.1 Introduction 

On 17 December 2004 the ACCC received an application for a minor variation to the 
existing authorisations (Nos A40074, A40075 and A40076) of the code. The minor 
variation sought was a chapter 8 derogation relating to the publication of the statement 
of opportunities (SOO).  

The need for the derogation arose due to a difficulty in meeting the deadline for 
publication of the SOO imposed by the code. This difficulty came about as a result of 
the extension in December 2003 by the Ministerial Council on Energy (MCE) of the 
transmission planning aspect of the SOO, requiring the National Electricity Market 
Management Company (NEMMCO) to publish an annual national transmission 
statement (ANTS) as part of the SOO. The SOO was required to be published by 31 
July, however critical inputs in the ANTS (a component of the SOO), the annual 
planning reviews, are not published until 30 June. There was therefore, limited time to 
prepare the ANTS and accordingly the SOO. 

The ACCC released a determination authorising the minor variation on 12 January 
2005. The derogation was gazetted by NECA on 20 January 2005. 

4.2 The access code application 

A description of the application is outlined in chapter 4 of the ACCC’s minor variation 
determination.4 The derogation provided for a change of the date that NEMMCO is 
required to publish the SOO under clause 3.13.3(o) of the code from 31 July to 31 
October, and the removal of NEMMCO’s obligation under clause 3.13.3(o1) of the 
code to prepare an updated SOO by 31 January. 

The proposed derogation was to expire on 31 December 2005. It was expected that the 
new market rules under the Australian Energy Market Commission, expected to be 
released in 2005, would provide for a permanent publication deadline for the SOO of 
31 October and would remove the requirement to publish an updated SOO mid year. 

4.3 ACCC’s considerations 

The ACCC considered it unlikely that any users of the SOO would be disadvantaged by 
the delay of its publication by three months and that planning would not be adversely 
affected by the change in publication date of the SOO. The ACCC noted that the delay 
in publication may in fact increase the utility of the SOO, as it would ensure that 
NEMMCO could consult fully on the annual planning reviews and hence provide a 
more accurate ANTS as part of the SOO. 

                                                 
4  ACCC, Minor Variation to the Authorisations of the National Electricity Code, Publication of 

Statement of Opportunities, 12 January 2005  
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The ACCC accepted that given that the SOO is a long-term planning document relating 
to the following ten years, there was limited benefit in providing a half yearly update. 
The ACCC considered that any detriment caused by the delay in receiving information 
would be more than offset by the elimination of the costs of publishing the updated 
SOO.  

4.4  ACCC’s decision 

The ACCC has considered the matters in s. 44ZZAA(3) of the Act, in particular, the 
legitimate business interests of service providers, the public interest and the interest of 
access seekers. The ACCC considers that, in relation to this chapter, the analysis it 
conducted in its determination of 12 January 2005 is relevant to its assessment under   
s. 44ZZAA.  

The ACCC is of the view that NECA’s access code application satisfies s. 44ZZAA(3) 
of the Act in that the proposed variations to the access code do not adversely affect 
users of the SOO; rather, they increase the utility of the SOO and eliminate the costs of 
providing an update which is of limited benefit. Therefore, the ACCC considers the 
proposed amendment to the access code is in the public interest. The ACCC consents to 
NECA’s application to vary the NEM access code by incorporating the derogation from 
the above clauses of the code relating to the publication of the SOO, to the extent that 
they have not been amended by subsequent authorisations. 
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5. New South Wales derogation—minor variation to 
transmission pricing 

5.1 Introduction 

On 18 June 2004, the ACCC received an application from the NECA under s. 91A of 
the Act. The application was for minor variations to the existing authorisations (Nos 
A40074, A40075, A40076, as amended) for derogations to the code. NECA lodged the 
application on behalf of the NSW Minister for Energy and Utilities. 

The minor variations relate to chapter 9 derogations governing the network pricing 
arrangements in NSW. The changes are designed to remove the risks arising from the 
timing of the ACCC’s revenue cap decisions for TransGrid and EnergyAustralia. The 
proposed derogations replace similar derogations put in place in 1999 for the ACCC’s 
first revenue cap decisions for TransGrid and EnergyAustralia. 

The ACCC agreed to amend the existing authorisations to include the NSW 
transmission pricing minor variations on 4 August 2004. The code changes were 
gazetted by NECA on 8 April 2005. 

5.2 The access code application 

A description of the NSW transmission pricing minor variation is outlined in chapter 4 
of the ACCC’s authorisation determination.5 In brief, the minor variations allow for 
TransGrid and EnergyAustralia to set prices using the ACCC’s respective draft revenue 
cap decisions for the year 2004/05. Further, TransGrid and EnergyAustralia are 
required to account for differences between the ACCC’s draft and final revenue cap 
decisions using an unders and overs mechanism in 2005/06. The regulatory period is 
deemed to be the five years ending 30 June 2009. 

5.3 ACCC’s considerations 

The ACCC considered that the nature of the amendments did not suggest that they 
would involve a material change to the existing authorisations, and specifically would 
not give rise to any identifiable detriment that is particularly important in terms of the 
authorisation of the code as a whole. 

5.4 ACCC’s decision 

The ACCC has considered the matters in s. 44ZZAA(3) of the Act, in particular, the 
legitimate business interests of service providers, the public interest and the interest of 
access seekers. The ACCC believes that, in relation to this chapter, the analysis it 
                                                 
5  ACCC, Applications for a minor variation of authorisation, lodged by NECA in respect of the 

National Electricity Code, NSW transmission pricing derogations, 4 August 2004 
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conducted in its determination of 4 August 2004 is relevant to its assessment under      
s. 44ZZAA.   

The ACCC considers that NECA’s access code application satisfies s. 44ZZAA(3) of 
the Act in that the variations to the access code provide for regulatory certainty for 
transmission customers in NSW and are therefore in the public interest. The ACCC 
consents to NECA’s request to vary the NEM access code by incorporating the NSW 
transmission derogation minor variations to the code, to the extent that they have not 
been amended by subsequent authorisations. 
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6.  Hydro-Tasmania derogation—metering 

6.1 Introduction 

On 16 December 2003, the ACCC received applications for authorisation (Nos 
A90898, A90899 and A90900) of a derogation to the code. The applications were 
submitted by NECA on behalf of Hydro Tasmania. 

The derogation would exempt any metering installations that have not been upgraded at 
the time of Tasmania’s entry to the NEM from the relevant metering provisions of the 
code for a maximum of 12 months. 

The ACCC authorised the Hydro Tasmania metering derogation on 7 April 2004. The 
code changes were gazetted by NECA on 2 September 2004. 

6.2 The access code application 

A description of the Hydro Tasmania metering derogation is outlined in chapter 4 of the 
ACCC’s authorisation determination.6 In brief, the derogations allow for specific 
standards and arrangements to apply in Tasmania during its transition to the NEM. In 
particular, the metering requirements on generators set out in the code will not apply 
until Hydro Tasmania completes its program of upgrading its metering installations to 
meet code obligations.  

6.3 ACCC’s considerations 

The ACCC considered that the proposed derogation, which exempts any metering 
installations that have not been upgraded for a maximum of 12 months after 
Tasmania’s entry to the NEM, provide a necessary but not excessive, time period to 
upgrade the meters to the required standard.  

The ACCC noted that the proposed derogation is comparable to metering derogations 
that applied in Queensland and South Australia during the first 12 months following 
their entry to the NEM. Further, the ACCC noted that if Hydro Tasmania completes its 
metering upgrades prior to Tasmania’s NEM-entry, the derogation may not take effect.  

Overall, the ACCC considered that any anti-competitive detriments associated with the 
proposed derogation are likely to be minimal and are outweighed by the public benefits 
associated with a smooth transition to a deregulated market in Tasmania.  

                                                 
6  ACCC, Amendments to the National Electricity Code, Hydro Tasmania metering, 7 April 2004 



12 Variation to the NEM access code: decision   

6.4 ACCC’s decision 

The ACCC has considered the matters in s. 44ZZAA(3) of the Act, in particular, the 
legitimate business interests of service providers, the public interest and the interest of 
access seekers. The ACCC believes that, in relation to this chapter, the analysis it 
conducted in its determination of 7 April 2004 is relevant to its assessment under s. 
44ZZAA.  

The ACCC considers that NECA’s access code application satisfies s. 44ZZAA(3) of 
the Act in that the variations to the access code provide for a smoother transition for 
future Tasmanian NEM participants and are therefore in the public interest. The ACCC 
consents to NECA’s request to vary the NEM access code by incorporating the Hydro 
Tasmania metering derogations into the code, to the extent that they have not been 
amended by subsequent authorisations. 
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7.  Dispatching the market—interim arrangements  

7.1  Introduction 

NECA seeks to incorporate two authorisations for interim arrangements for despatching 
the market into the NEM access code. These are, an original derogation that was 
authorised on 28 April 2004 and gazetted on 3 June 2004, and a subsequent extension 
to the expiry of the original derogation, authorised on 9 February 2005 and gazetted by 
NECA on 17 February 2005.   

The original derogation 

On 16 December 2003 the ACCC received applications for authorisations (A90892, 
A90893, A90894) of amendments to the code in the form of a derogation to the clauses 
of the code regarding dispatch of the market. The original derogation was intended to 
provide a short term solution to a network constraint issue while a longer term solution 
was developed. It was expected that a final decision on network constraint formulation 
would be made before December 2004 through the MCE’s consideration of the regional 
structure of the NEM, and therefore the derogation was expressed to expire on 31 
December 2004. 

The ACCC issued a final determination granting authorisation to the original 
derogation on 28 April 2004. 

The extension of the derogation 

In November 2004, with the MCE still in the process of considering the issue, it 
became apparent that a final decision on network constraint formulation would not be 
reached before the expiration of the derogation. Accordingly, NECA lodged 
applications for authorisation (Nos A90938, A90939, A90940) of amendments to the 
code, on behalf of NEMMCO, requesting that the derogation be extended by one year 
to 31 December 2005.  

NECA also requested an interim authorisation of the extension of the derogation to 
enable it to continue to act in accordance with the derogation while the ACCC engaged 
in public consultation and considered the merits of its extension. Interim authorisation 
was granted on 1 December 2004. 

A final determination granting authorisation to the extension of the interim 
arrangements was issued on 9 February 2005.  
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7.2  The access code application 

Descriptions of the application are outlined in chapter 4 of both of the ACCC’s 
authorisation determinations.7 In brief, the derogation relates to network constraint 
formulation and provides express powers to NEMMCO to manage negative settlement 
residues and to combine inter and intra-regional limits in the same constraint equations. 
It implies that NEMMCO will decide how to dispatch the market consistent with the 
market objectives, the market design principles set out in chapter 3 of the code, and its 
own functional and security objectives. 

The derogation was intended to address an inadequacy in the arrangements for the 
dispatch of the market. The need for the derogation arose due to problems NEMMCO 
faced in controlling flows between the Murray and Upper Tumut switching stations in 
the Snowy region within the required secure limits.  

The initial derogation was expressed to apply only until 31 December 2004, and the 
subsequent amendment extended its application to 31 December 2005. 

7.3 ACCC’s considerations 

The original derogation 

The ACCC was of the view that the derogation provided a ‘second best’ solution to the 
problems NEMMCO was experiencing in controlling flows in the Snowy region, and 
that the optimal solution would involve appropriate locational pricing. However, it 
considered that net benefits arose from authorising the interim arrangements for 
managing network limitations while a longer term solution was developed. The ACCC 
considered that the benefits associated with firm settlement residue auctions and system 
security outweighed any anti-competitive detriment caused by favouring 
interconnectors over intra-regional generation in the dispatch process. 

Ultimately, the ACCC was of the view that the public benefit arising from the 
improved ability to manage system security and better utilise available transmission 
capacity outweighed the detriments associated with inefficient market dispatch of 
generation and potential for reduced competition. 

The extension of the derogation  

If the arrangements were not extended, over a 12 month period the market may have 
experienced three changes to the mechanisms for constraint formulation. The ACCC 
considered that the extension would provide market participants with a transparent and 
consistent approach to dispatching the market, while a longer-term solution was 
developed. 

                                                 
7  ACCC, Amendments to the National Electricity Code, Dispatching the Market – Interim 

Arrangements,  28 April 2004; Amendments to the National Electricity Code, Dispatching the 
Market – Interim Arrangements Extension, 9 February 2005 
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7.4  ACCC’s decision 

The ACCC has considered the matters in s. 44ZZAA(3) of the Act, in particular, the 
legitimate business interests of service providers, the public interest and the interest of 
access seekers. The ACCC considers that in relation to this chapter, the analyses it 
conducted in its determinations of 28 April 2004 and 9 February 2005 are relevant to its 
assessment under s. 44ZZAA.  

The ACCC is of the view that NECA’s access code application satisfies s. 44ZZAA(3) 
of the Act, in that the proposed variations to the NEM access code provide market 
participants with a temporary approach to dispatching the market that is transparent and 
consistent. It allows NEMMCO to maintain system security, and therefore is in the 
public interest. The ACCC consents to NECA’s access code application to vary the 
NEM access code by incorporating the original derogation relating to interim 
arrangements for dispatching the market, except to the extent that it contains an expiry 
date. The subsequent amendment to the derogation, extending the expiry date to 31 
December 2005, is incorporated in the NEM access code. 
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8. Victorian transmission regulatory arrangements 
derogation 

8.1 Introduction 

On 18 March 2004, the ACCC received applications for authorisation (Nos A90909, 
A90910 and A90911) of a derogation to the code relating to Victoria’s transmission 
revenue and pricing arrangements. The applications were submitted by NECA on 
behalf of the Victorian Minister for Energy Industries and Resources. 

The ACCC authorised the Victorian transmission regulatory derogations on 19 May 
2004. The code changes were gazetted by NECA on 30 June 2004. 

8.2 The access code application 

A description of the Victorian transmission regulatory arrangements derogation is 
outlined in chapter 4 of the ACCC’s authorisation determination.8 In brief, the 
derogations allow the Victorian Energy Network Corporation (VENCorp) to recover its 
costs in full during a regulatory period. VENCorp’s statutory electricity transmission-
related costs comprise its payments to all regulated owners (SPI PowerNet and 
Murraylink), augmentation costs (generally determined through competitive tender), its 
operating expenditure and any other costs associated with carrying out its statutory 
functions. 

The amendments clarify the following four aspects of the Victorian transmission 
regulatory arrangements: 

1. charges payable to transmission network service providers (TNSP) that provide 
services to the Victorian Energy Networks Corporation (VENCorp) but are exempt 
from the requirement to hold a transmission licence can be recovered by VENCorp 
within its maximum allowable aggregate revenue (MAAR) 

2. to the extent that the charges that regulated owners charge VENCorp are adjusted 
during a regulatory period, those adjustments will flow through to VENCorp’s 
MAAR, subject to the approval of the ACCC 

3. VENCorp is able to recover any other unforeseen costs during a regulatory period, 
subject to the approval of the ACCC 

4. subject to these requirements, parts B and C of chapter 6 of the code (the 
transmission revenue and pricing provisions) should apply to VENCorp as far as 
practical. 

                                                 
8  ACCC, Applications for authorisation, lodged by NECA in respect of the National Electricity Code, 

Victorian transmission regulatory arrangements derogations, 19 May 2004 
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These amendments seek to clarify the regulatory framework for VENCorp as a not-for-
profit transmission company in Victoria. 

8.3 ACCC’s considerations 

Overall, the ACCC considered that the nature of the derogations was such that there 
was minimal anti-competitive or other detriment associated with the derogations. The 
ACCC also noted that benefits arise from clarifying VENCorp’s ability to recover 
costs, reducing the likelihood of large price changes and reducing VENCorp’s costs by 
limiting the requirement for debt financing within regulatory periods. 

8.4 ACCC’s decision 

The ACCC has considered the matters in s. 44ZZAA(3) of the Act, in particular, the 
legitimate business interests of service providers, the public interest and the interest of 
access seekers. The ACCC believes that, in relation to this chapter, the analysis it 
conducted in its determination of 19 May 2004 is relevant to its assessment under s 
44ZZAA.   

The ACCC considers that NECA’s access code application satisfies s. 44ZZAA(3) of 
the Act in that the variations to the access code provide for regulatory certainty and 
potentially lower costs for transmission customers in Victoria and are, therefore, in the 
public interest. The ACCC consents to NECA’s request to vary the NEM access code 
by incorporating the Victorian transmission regulatory arrangements derogation to the 
code, to the extent that they have not been amended by subsequent authorisations. 
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9. Generator registration and inter-network testing 

9.1 Introduction 

On 16 December 2003 the ACCC received applications for minor variations of the 
existing authorisations (Nos A40074, A40075, A40076) of the code. The minor 
variations involved changes to the provisions of the code governing generator 
registration and the arrangements for testing the power system when major network 
augmentations or additions occur.   

The ACCC issued a determination granting the minor variations relating to generator 
registration and inter-network testing changes to the code on 3 March 2004. The code 
changes were gazetted by NECA on 8 April 2004. 

9.2 The access code application 

A description of the application is outlined in chapters 4 and 5 of the ACCC’s 
authorisation determination.9 Briefly, the generator registration changes provided that 
groups of generating units at a common connection point with individual nameplate 
ratings of less than 30MW, but with a combined rating of more than that limit, could be 
classified as non-scheduled units. The changes also provided that generators may apply 
to NEMMCO for re-classification from non-scheduled to scheduled and vice-versa.  

The changes to the provisions of the code governing testing of the power system 
provided for: 

 a shift from focusing on inter-regional effects to inter-network effects 

 parties other than NEMMCO and network service providers (NSPs) to propose 
testing of the power system where previously this was confined to NEMMCO and 
NSPs 

 new mechanisms for recovering the costs of conducting the tests such that the 
proponent of the testing bears the costs. 

9.3 ACCC’s considerations 

The ACCC was of the view that allowing reclassification for generators would provide 
for more efficient market operations as it would increase the extent to which generating 
units operate in the NEM at their most appropriate classification.  

The ACCC considered that the changes to the provisions governing testing of the 
power system did not introduce substantial new requirements or remove existing 

                                                 
9  ACCC, Minor Variation of Authorisation of the National Electricity Code, Generator Registration 

and Inter-Network Testing, 3 March 2004 



Variation to the NEM access code: decision 19  

requirements in relation to testing. They simply resulted in increased clarity regarding 
the rights and obligations of market participants, and better reflected the actual 
configuration of the transmission network in the NEM. Widening the scope of parties 
able to propose testing would help ensure necessary and appropriate tests would be 
designed and conducted. The ACCC considered that requiring the proponent of the 
testing to bear the costs was more appropriate than the alternative of spreading the cost 
across the market, as it was considered that the alternative may disguise the true cost of 
development. 

9.4 ACCC’s decision 

The ACCC has considered the matters in s. 44ZZAA(3) of the Act, in particular, the 
legitimate business interests of service providers, the public interest and the interest of 
access seekers. The ACCC believes that, in relation to this chapter, the analysis it 
conducted in its determination of 3 March 2004 is relevant to its assessment under s. 
44ZZAA.  

The ACCC considers that NECA’s access code application satisfies s. 44ZZAA(3) of 
the Act in that the variations to the access code provide for more efficient market 
operations by increasing the extent to which generating units may operate in the NEM 
at their most appropriate classification. The changes to the provisions governing testing 
of the power system result in increased clarity of the rights and obligations of market 
participants in this regard, and reflect the actual configuration of the transmission 
network in the NEM. The ability of NSPs to recover costs from the proponent of the 
test ensures that NSPs are not disadvantaged by the provision. The requirement that the 
proponent bear the cost ensures that the costs of development are accurately reflected. 
Therefore, the ACCC considers that the amendments are in the public interest and do 
not adversely affect service providers or access seekers.   

The ACCC consents to NECA’s access code application to vary the NEM access code 
by incorporating the generator registration and inter-network testing changes that have 
been made to the code to the extent that they have not been amended by subsequent 
authorisations. 
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10. Improvements to the prudential framework and 
settlements residue auction process 

10.1 Introduction 

On 14 August 2003 the ACCC received applications for authorisation (Nos A90877, 
A90878 and A90879) of amendments to sections of the code relating to the prudential 
framework of the code and the eligibility for participation in the settlement residue 
auction arrangements. The amendments were to clauses contained in chapter 3 and 
schedule 3.3 of the code relating to the prudential framework of the code, and 
settlement residue auctions arrangements. The amendments also added some terms to 
the glossary of code. 

The ACCC granted authorisation to the code changes on 21 January 2004. The code 
changes were gazetted on 12 February 2004. 

10.2 The access code application 

A description of the prudential framework and settlement residue auctions changes is 
outlined in chapter 4 of the ACCC’s authorisation determination.10  In brief, the changes 
provided for: 

 an optional reduction in a participant’s maximum credit limit 

 an extension of the settlement reallocation provisions to allow participants to lodge 
reallocation requests after and before, the end of the relevant trading interval 

 the option of lodging a reallocation request in satisfaction of a call notice 

 the ability to terminate a reallocation transaction early with the consent of both 
parties and NEMMCO 

 a change to the period during which a market participant must remedy a default 
before suspension from trade may occur from 24 hours to 1.00pm Sydney time on 
the next day following the date of issue of the default notice 

 the capacity for NEMMCO to exclude small businesses as defined by the provision 
from eligibility for participation in the settlement residue auctions.  

10.3 ACCC’s considerations 

The ACCC considered that the decrease in prudential guarantees required to participate 
in the NEM would lower barriers to entry and that the corresponding decrease in the 
                                                 
10  ACCC, Amendments to the National Electricity Code, Improvements to Prudential Framework and 

Changes to Settlement Residue Auctions, 21 January 2004 



Variation to the NEM access code: decision 21  

trading limit would ensure that the financial stability of the market was not 
compromised.  

The ACCC was of the view that a public benefit arose in allowing reallocation requests 
to be submitted in response to call notices, as it would provide greater flexibility to 
market participants in managing their finances. The ACCC accepted that allowing 
reallocation transactions to be lodged after relevant trading intervals was likely to 
increase the use of reallocation transactions, which would reduce the credit risk to 
NEMMCO and accordingly less credit support from participants would be required.  

In relation to the extension to the deadline for response to a default event, NECA 
proposed an extension until 1pm the next business day. However the ACCC considered 
that the detriment of increasing the credit risk by allowing defaulting participants to 
continue trading for a number of days (where the next business day was not the next 
calendar day) outweighed the benefits of the extension. The ACCC was of the view that 
extending the deadline to the next calendar day, rather than the next business day, 
would minimise the risks such that the benefit outweighed the detriment, and 
accordingly required that the proposed amendments remove references to the next 
business day. 

The ability to exclude certain small players from participation in the settlement residue 
auction arrangements was authorised on the basis that if such parties could not be 
excluded, the costs of the auctions may increase due to an obligation to comply with 
certain provisions of the Corporations Act 2001 that were estimated to increase 
compliance costs for NEMMCO by $1m per annum. By excluding such players, 
NEMMCO was relieved of the obligation to comply with those provisions of the 
Corporations Act 2001, and hence the additional compliance costs were avoided. The 
ACCC was of the view that allowing the auctions to continue without imposing 
additional costs outweighed the detriments of the exclusion. It authorised the 
amendments subject to a condition that the wording of the proposed amendment be 
amended in order to ensure the exclusion was no wider than necessary to avoid the 
additional compliance costs. 

10.4 ACCC’s decision 

The ACCC has considered the matters in s. 44ZZAA(3) of the Act, in particular, the 
legitimate business interests of service providers, the public interest and the interest of 
access seekers. The ACCC believes that, in relation to this chapter, the analysis it 
conducted in its determination of 21 January 2004 is relevant to its assessment under s. 
44ZZAA.  

The ACCC considers that NECA’s access code application satisfies s. 44ZZAA(3) of 
the Act in that overall, the changes to the prudential framework allow participants 
greater flexibility in managing the risks of trading in the NEM. This is done without 
compromising the stability of the market, and the change to the settlement residue 
auction arrangements allows the auctions to continue at the lowest cost possible.  

In relation to the improvements to the prudential framework, the ACCC notes that with 
the exception of the increase in the response time to remedy a default, the changes 
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merely provide more options for participants in the NEM in responding to call notices. 
Those participants not wishing to avail themselves of the options are not required to 
invoke these changes. The ACCC considers that there are sufficient safeguards to 
ensure that the stability of the NEM is not compromised as a result of the additional 
options. 

The ACCC notes that the ability to exclude certain small players from participation in 
the settlement residue auctions will have little or no effect on users, as the exclusion is 
narrow in scope and unlikely to apply to current or future players. The exclusion is in 
the public interest as it will allow the settlement residue auctions to continue at a cost 
such that they continue to be feasible. As the auctions are a means of managing the 
risks of interregional trade, the continuation of them at the lowest cost possible is in the 
public interest. 

The ACCC consents to NECA’s access code application to vary the NEM access code 
by incorporating improvements to the prudential framework and changes to the 
settlement residue auction arrangements to the extent that they have not been amended 
by subsequent authorisations. The ACCC notes that some of these amendments relate 
to chapter 3 of the code and as such are not included in the NEM access code. 
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11. Ombudsman access to metering data 

11.1 Introduction 

On 27 March 2003 the ACCC received applications for authorisation 
(Nos A40083, A40084 and A40085) of amendments to the code. The applications were 
submitted by NECA on behalf of the Victorian Energy and Water Ombudsman and the 
Australia and New Zealand Energy and Water Ombudsman Network and related to 
access to relevant market settlement and transfer solutions (MSATS) information by an 
ombudsman set up in line with an ombudsman scheme. The two ombudsmen sought 
direct access to MSATS data. 

The ACCC issued a final determination granting authorisation to the code changes on 
20 August 2003. The code changes were gazetted by NECA on 28 August 2003. 

11.2 The access code application 

A description of the code changes relating to ombudsman access to metering data is 
outlined in chapter 4 of the ACCC’s authorisation determination.11 Briefly, the changes 
provided that an ombudsman may seek access to information relating to a code 
participant from NEMMCO direct, rather than being required to seek access to that 
information from the relevant code participant. 

11.3 ACCC’s considerations 

The ACCC considered that the code changes would ensure that ombudsmen had ready 
access to relevant information in a timely fashion, and that appropriate safeguards were 
included to protect the confidentiality of information. It was expected that this would 
result in increased efficiency in resolving disputes, which would be of public benefit. 

11.4 ACCC’s decision 

The ACCC has considered the matters in s. 44ZZAA(3) of the Act, in particular, the 
legitimate business interests of service providers, the public interest and the interest of 
access seekers. The ACCC believes that, in relation to this chapter, the analysis it 
conducted in its determination of 20 August 2003 is relevant to its assessment under s. 
44ZZAA.  

The ACCC considers that NECA’s access code application satisfies s. 44ZZAA(3) of 
the Act in that the variations to the NEM access code result in a public benefit through 
increased efficiency in dispute resolution. The ACCC consents to NECA’s access code 
application to vary the NEM access code by incorporating the changes relating to 

                                                 
11  ACCC, Amendments to the National Electricity Code, Ombudsman access to metering data, 20 

August 2003  
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ombudsman access to metering data to the extent that they have not been amended by 
subsequent authorisations. 
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12. Extension of reserve trader sunset 

12.1 Introduction 

On 19 December 2002 the ACCC received applications for authorisation 
(Nos A90864, A90865 and A90866) of amendments to the code seeking to extend the 
reserve trader sunset provisions from 1 July 2003 to 1 July 2005.  

On 16 April 2003 NECA lodged a variation to the application for authorisation of 
19 December 2002 which added a further amendment to the code; an extension of a 
chapter 8 derogation allowing NEMMCO to enter into non-scheduled reserve contracts 
from 1 July 2003 to 1 July 2005. The original authorisation of the chapter 8 derogation 
is discussed in chapter 17 of this decision. 

The ACCC issued a final determination granting authorisation to the code changes on 6 
August 2003. The code changes were gazetted by NECA on 28 August 2003. 

12.2 The access code application 

A description of the extension of the reserve trader sunset extension code change is 
outlined in chapter 4 of the ACCC’s authorisation determination.12 In brief, the code 
change extended the operation of the reserve trader provisions from 1 July 2003 to 1 
July 2005, and extended the operation of a chapter 8 derogation allowing NEMMCO to 
enter into non-scheduled reserve contracts from 1 July 2003 to 1 July 2005.  

12.3 ACCC’s considerations 

The ACCC was of the view that while some distortions may be associated with the 
reserve trader provisions, the mechanism may avoid a potentially more distorting 
intervention being implemented in the market such as involuntary load shedding or use 
of directions and imposition of mandatory restrictions.   

The ACCC considered that when demand side participation is fully developed there 
may no longer be any justification for a reserve trader/reliability safety net. However, 
the ACCC was of the view that in the interim while it remains undeveloped, the 
provisions benefited the market by improving reliability of supply.  

12.4 ACCC’s decision 

The ACCC has considered the matters in s. 44ZZAA(3) of the Act, in particular, the 
legitimate business interests of service providers, the public interest and the interest of 
access seekers. The ACCC believes that in relation to this chapter, the analysis it 

                                                 
12  ACCC, Amendments to the National Electricity Code, Extension of Reserve Trader Sunset, 6 

August 2003 
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conducted in its determination of 6 August 2003 is relevant to its assessment under s. 
44ZZAA.  

The ACCC considers that NECA’s access code application satisfies s. 44ZZAA(3) of 
the Act in that the variations to the access code improve reliability of supply and 
prevent the implementation of more distorting measures to address supply scarcity, and 
is therefore in the public interest. The ACCC consents to NECA’s access code 
application to vary the NEM access code by incorporating the extension to the reserve 
trader provisions and the safety net and reserve contracting provisions to the extent that 
they have not been amended by subsequent authorisations. The ACCC notes that some 
of these amendments relate to chapter 3 of the code and as such, are not included in the 
NEM access code. 
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13. Australian Capital Territory derogation—full 
retail competition 

13.1 Introduction 

On 11 December 2002, the ACCC received applications for authorisation (Nos 
A90858, A90859 and A90860) of amendments to the code relating to a chapter 9 
derogation providing for transitional arrangements for the Australian Capital Territory. 
The amendments sought to delay the introduction of competition for metering services 
for a transitional period to coincide with other transitional arrangements established as 
part of the ACT FRC program.  

The ACCC released a determination authorising the amendments to the code on 5 
March 2003. The amendments were gazetted by NECA on 17 April 2003.  

13.2 The access code application 

A description of the application is outlined in chapter 4 of the ACCC’s authorisation 
determination.13 Briefly, the changes to the code amended the following aspects of the 
ACT derogations: 

 the definition of a local network service provider (LNSP) 

 the role of the responsible person 

 the arrangements for the payment of metering 

 the provisions for the accreditation and registration of metering providers. 

The effect of the amendments was that they allowed LNSPs in the ACT a temporary 
monopoly for the provision of metering services.  

The amendments also removed references in the code to the Energy and Water Charges 
Commission, which had ceased to exist. 

The transitional provisions allowing LNSPs in the ACT a temporary monopoly for the 
provision of metering services were authorised until 30 June 2006. However, certain 
aspects of the amendments to the derogation were expressed to expire before that date. 
These were clause 9.24A.3, which removed the financially responsible market 
participant’s responsibility for the payment of the costs associated with the provision of 
the metering services provided by the LNSP under the derogation, and expired on 30 
June 2004, and 9.24A.4, which deemed LNSPs to be accredited and registered as 
metering providers category A, B and C and expired on 29 February 2004. 

                                                 
13  ACCC, Amendments to the National Electricity Code, Australian Capital Territory Full Retail 

Competition Derogations, 5 March 2003 
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13.3 ACCC’s considerations 

The ACCC considered that allowing LNSPs temporary exclusivity on metering 
provision would simplify the process for customers choosing to switch retailers and 
would minimise disruption to the metering data systems, which would assist the 
realisation of the full benefits of FRC.    

13.4 ACCC’s decision 

The ACCC has considered the matters in s. 44ZZAA(3) of the Act, in particular, the 
legitimate business interests of service providers, the public interest and the interest of 
access seekers. The ACCC considers that, in relation to this chapter, the analysis it 
conducted in its determination of 5 March 2003 is relevant to its assessment under       
s. 44ZZAA.  

The ACCC is of the view that NECA’s access code application satisfies s. 44ZZAA(3) 
of the Act in that the proposed variations to the NEM access code will assist the 
realisation of the benefits of FRC in the Australian Capital Territory, and therefore the 
ACCC considers the proposed amendment to the access code is in the public interest. 
The ACCC consents to NECA’s application to vary the NEM access code by 
incorporating the amendments to the Australian Capital Territory full retail competition 
derogations to the extent that they have not been amended by subsequent 
authorisations. The ACCC notes that some of the clauses no longer have effect and as 
such are not incorporated into the NEM access code. 
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14. Review of generator technical standards 

14.1 Introduction 

On 3 June 2002 the ACCC received applications for authorisation (Nos A90834, 
A90835 and A90836) of amendments to the code relating to the implementation of 
conclusions of NECA’s review of technical standards in the NEM. The code changes 
related to system standards and access standards.  

The ACCC authorised the technical standards code changes on 26 February 2003. The 
code changes were gazetted by NECA on 27 March 2003. 

14.2 The access code application 

A description of the application is outlined in chapter 4 of the ACCC’s authorisation 
determination.14 The code changes introduce two sets of technical standards to the code: 

 system standards, that establish the target performance of the power system overall 

 access standards, which establish the range within which plant operators can 
negotiate with NEMMCO and TNSPs for access to the network, and a set of 
minimum standards that must be met for access to the network to be granted. 

14.3 ACCC’s considerations 

The ACCC stated that significant public benefit should arise from these code changes, 
subject to a number of conditions being met. More specifically, the changes should 
create the following benefits: 

 foster business efficiency by removing ambiguous code provisions, making 
redundant most technical derogations and moving to a self-compliance framework 
for maintaining plant performance 

 support the security of the system by providing clear information to NEMMCO as 
to the assured performance levels of connected plant 

 provide a more secure environment for investment where parties know that they 
only need to continue to meet their registered performance standards provided that 
they do not wish to modify their connection agreement. 

                                                 
14  ACCC, Amendments to the National Electricity Code, technical standards, 26 February 2003. 
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14.4 ACCC’s decision 

The ACCC has considered the matters in s. 44ZZAA(3) of the Act, in particular, the 
legitimate business interests of service providers, the public interest and the interest of 
access seekers. The ACCC believes that, in relation to this chapter, the analysis it 
conducted in its determination of 26 February 2003 is relevant to its assessment under 
s. 44ZZAA.  

The ACCC considers that NECA’s access code application satisfies s. 44ZZAA(3) of 
the Act in that the variations to the access code facilitate access to the network by 
clarifying rights and obligations, removing barriers to entry and supporting the 
underlying need to maintain system security, and therefore are in the public interest. 
The ACCC consents to NECA’s access code application to vary the NEM access code 
by incorporating the changes arising from NECA’s review of technical standards that 
have been made to the code to the extent that they have not been amended by 
subsequent authorisations. The ACCC notes that some of these amendments relate to 
chapter 3 of the code and as such are not included in the NEM access code.  
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15. Changes to bidding and rebidding rules 

15.1 Introduction 

On 13 September 2001, the ACCC received applications for authorisation (Nos 
A90797, A90798 and A90799) of changes to the code relating to the provisions 
governing bidding and rebidding.  

The ACCC released a final determination granting authorisation to the code changes, 
subject to conditions, on 4 December 2002. The code changes were gazetted by NECA 
on 16 January 2003. 

15.2 The access code application 

A description of the application is outlined in chapters 4–6 of the ACCC’s authorisation 
determination.15 The intention of the code changes was to increase the effectiveness of 
market monitoring by prohibiting bids and rebids that result in unjustified price spikes. 
Briefly, the changes involved: 

 a new provision specifying that dispatch offers, network dispatch offers, dispatch 
bids and rebids be made in good faith 

 a new requirement that NEMMCO develop and publish a procedure for determining 
the quantity of each kind of non-market ancillary service required to, where 
practicable, enhance network transfer capacity while maintaining a secure operating 
state (provided that the costs of non-market ancillary services are not expected to 
outweigh the benefits of trade from the spot market) 

 a change to the provision governing the management of instances where the power 
system becomes constrained such that NEMMCO be required to restore the system 
within ‘at most thirty minutes’ and that the reliability panel must establish 
guidelines stating how NEMMCO will maintain system security and review the 
guidelines 2 years after they take effect. 

15.3 ACCC’s considerations 

Subject to conditions, the ACCC was of the view that a net public benefit would arise 
from the code changes. Regarding the good faith provision, it was expected that it 
would cause generators to offer bids that were meaningful and accurate, rather than 
generic bids that relied on the ability to rebid. It was expected that the improved 
accuracy of forecasts would have a dampening effect on gaming behaviour in the NEM, 
and would aid competitive responses and demand-side management.  

                                                 
15  ACCC, Amendments to the National Electricity Code, Changes to bidding and rebidding rules, 4 

December 2002 
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The new requirement regarding procedures for non-market ancillary services provided 
NEMMCO with the opportunity to source non-market ancillary services prior to a 
network contingency. The ACCC considered that this may enhance the value of spot 
market trading where contingencies may be identified prior to their occurrence, and 
accordingly was of public benefit. Allowing a more flexible timeframe within which 
NEMMCO must bring the power system back to its secure state was considered to be 
of public benefit, as it would provide more opportunities for slower start gas plant to 
enter the market which may increase competition and lead to lower prices. 

15.4 ACCC’s decision 

The ACCC has considered the matters in s. 44ZZAA(3) of the Act, in particular, the 
legitimate business interests of service providers, the public interest and the interest of 
access seekers. The ACCC considers that, in relation to this chapter, the analysis it 
conducted in its determination of 4 December 2002 is relevant to its assessment under 
s. 44ZZAA.  

The ACCC has the view that NECA’s access code application satisfies s. 44ZZAA(3) 
of the Act in that the proposed variations to the NEM access code increase the accuracy 
of demand forecasts, enhance the value of spot market trading by allowing NEMMCO 
to source non-market ancillary services, and potentially increase competition in the 
ancillary services market. Therefore, the ACCC considers the proposed amendment to 
the NEM access code is in the public interest. The ACCC consents to NECA’s 
application to vary the NEM access code by incorporating the changes to the bidding 
and rebidding rules to the extent that they have not been amended by subsequent 
authorisations. The ACCC notes that some of these amendments relate to chapter 3 of 
the code and as such are not included in the NEM access code. 
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16. South Australia full retail competition and system 
planning derogations 

16.1 Introduction 

On 16 August 2002, the ACCC received applications for authorisation (Nos A90838, 
A90839 and A90840) of amendments to the chapter 9 derogation from the code for 
South Australia relating to metering arrangements and system planning.  

The ACCC released a determination authorising the amendments to the code on 27 
November 2002. The amendments were gazetted by NECA on 19 December 2002. 

16.2 The access code application 

A description of the application is outlined in chapter 4 of the ACCC’s authorisation 
determination.16 Briefly, the changes to the code provided that LNSPs would have a 
temporary monopoly in metering and accordingly that FRC was delayed for type 5, 6 
and 7 metering installations. Specifically, amendments related to: 

 the definition of a LNSP 

 the role of the responsible person 

 arrangements for the payment of metering 

 the provisions for accreditation and registration of the metering providers. 

The changes relating to the system planning derogation ensured that the derogation was 
consistent with the code as amended by the network and distributed resources code 
changes, and provided that more information would be provided to the Electricity 
Supply Industry Planning Council (ESIPC) than was previously the case.  

16.3 ACCC’s considerations 

The ACCC considered that allowing LNSPs temporary exclusivity on metering 
provision would simplify the process for customers choosing to switch retailers and 
would minimise disruption to the metering data systems, which would assist the 
realisation of the full benefits of FRC.   

The change to the derogation relating to system planning was considered to be of 
benefit by ensuring the derogation was consistent with the code, and by enhancing the 
ability of the ESIPC to fulfil its roles including advising the South Australian 
government on responding to emergency situations and security notices, and 

                                                 
16  ACCC, Amendments to the National Electricity Code, South Australian Full Retail Competition and 

System Planning Derogations, 27 November 2002 
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developing electricity load forecasts. The ACCC authorised the derogation subject to 
conditions ensuring that the information to be provided is limited to that relating to 
interconnectors to South Australia and South Australian market data, and that any 
additional costs incurred by NEMMCO would be recoverable from the ESIPC. 

16.4 ACCC’s decision 

The ACCC has considered the matters in s. 44ZZAA(3) of the Act, in particular, the 
legitimate business interests of service providers, the public interest and the interest of 
access seekers. The ACCC considers that, in relation to this chapter, the analysis it 
conducted in its determination of 27 November 2002 is relevant to its assessment under 
s. 44ZZAA.   

The ACCC is of the view that NECA’s access code application satisfies s. 44ZZAA(3) 
of the Act in that the proposed variations to the access code will assist the realisation of 
the benefits of FRC in South Australia. The proposed variations relating to system 
planning will enhance the ability of the ESIPC to fulfil its roles relating to emergency 
situations, security notices, and developing electricity load forecasts, without imposing 
additional costs on the market. Therefore, the ACCC considers the proposed 
amendment to the access code is in the public interest. The ACCC consents to NECA’s 
application to vary the NEM access code by incorporating the amendments to the South 
Australian derogations relating to FRC and system planning to the extent that they have 
not been amended by subsequent authorisations.  
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17. Safety net provisions and reserve contracting 
derogation 

17.1 Introduction 

On 10 September 2002 the ACCC received applications for authorisation 
(Nos A90844, A90845 and A90846) of a derogation under chapter 8 of the code from 
the safety net and reserve trading provisions of the code to have effect until the sunset 
of the reserve trader provisions on 1 July 2003. The purpose of the derogation was to 
widen the scope of the reserve trader provisions of the code to allow NEMMCO to 
enter non-scheduled reserve contracts.  

The ACCC granted interim authorisation to the application on 6 November 2002, 
subject to conditions. A final determination granting authorisation to the application, 
subject to conditions, was issued on 27 November 2002. The derogation was gazetted 
by NECA on 5 December 2002. 

17.2 The access code application 

A description of the safety net provisions and reserve contracting derogation is outlined 
in chapter 4 of the ACCC’s authorisation determination.17 Briefly, the derogation 
widened the scope of the existing reserve trader provisions by allowing NEMMCO to 
enter into non-scheduled reserve contracts, and amended the code to allow NEMMCO 
to take into account any inflexibilities associated with non-scheduled reserves in 
deciding when to activate reserve capacity.  

Two new clauses were inserted to minimise any distortions non-scheduled reserve 
contracts might have on the market. First, NEMMCO was required to adopt measures 
to reduce the possibility that generating units or loads likely to be activated under non-
scheduled reserve contracts are otherwise encumbered. Second, NEMMCO was 
required to aim to request that non-scheduled reserve contracts be activated in such a 
way that any distortions to the market would be minimised. 

17.3 ACCC’s considerations 

The ACCC was of the view that the derogation would improve the operation of the 
safety net and reserve trading provisions for three reasons. First, it would provide 
additional sources of reserve capacity which would assist NEMMCO in meeting 
reliability standards. Second, it would facilitate competition among reserve contract and 
non-scheduled reserve contract suppliers, which would potentially lower the costs 
incurred by NEMMCO when activating the reserve trader, and third, it would promote 
demand side management as a means of addressing supply scarcity situations. The 
ACCC considered a net public benefit would arise from the derogation, and 
                                                 
17  ACCC, Amendments to the National Electricity Code, Safety Net Provisions and Reserve 

Contracting, 27 November 2002 
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accordingly authorised the derogation, subject to conditions imposed to ensure the 
derogation would achieve its objective. 

17.4 ACCC’s decision 

The ACCC has considered the matters in s. 44ZZAA(3) of the Act, in particular, the 
legitimate business interests of service providers, the public interest and the interest of 
access seekers. The ACCC believes that in relation to this chapter, the analysis it 
conducted in its determination of 27 November 2002 is relevant to its assessment under 
s. 44ZZAA.  

The ACCC considers that NECA’s access code application satisfies s. 44ZZAA(3) of 
the Act in that the variation to the access code improves the reliability of supply within 
the market by extending the operation of the safety net and reserve trader provisions. It 
also contains sufficient safeguards to ensure market distortion will be minimal, and is 
therefore in the public interest. The ACCC therefore consents to NECA’s application to 
vary the NEM access code by incorporating the safety net and reserve contracting 
changes that have been made to the code to the extent that they have not been amended 
by subsequent authorisations. In this regard, the ACCC notes that the derogation 
referred to in this chapter was amended by a subsequent authorisation which extended 
the application of the derogation. This is discussed in chapter 12 of this decision. The 
ACCC notes that some of these amendments relate to chapter 3 of the code and as such 
are not included in the NEM access code. 
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18. Review of directions in the NEM 

18.1 Introduction 

On 18 February 2002 the ACCC received applications for authorisation 
(Nos A90818, A90819 and A90820) of amendments to the code proposed in 
accordance with recommendations of the review of directions in the NEM conducted 
under clause 4.8.9(j) of the code by NECA and NEMMCO.  

The ACCC issued a final determination granting authorisation to the code changes, 
subject to conditions, on 3 October 2002. The code changes were gazetted by NECA on 
31 October 2002. 

On 20 December 2002 NECA lodged a request for minor variation to the authorisation, 
granted on 3 October 2002, of changes arising from the review of directions in the 
NEM. The minor variation amended one of the conditions imposed in the authorisation. 
The ACCC granted the minor variation on 5 February 2003, and the minor variation 
was gazetted by NECA on 6 March 2003. 

18.2 The access code application 

A description of the code changes relating to the review of directions in the NEM is 
outlined in chapter 4 of the ACCC’s authorisation determination and the ACCC’s letter 
to NECA granting the minor variation to the authorisation.18 In brief, the code changes 
incorporate the recommendations of the review undertaken by NECA and NEMMCO, 
which examined NEMMCO’s ability to issue directions affecting the overall operation 
of the power system and market.  

The code changes sought the following: 

 to minimise the number of participants and regions affected by a direction, through 
amending the provisions about how NEMMCO should select which participants are 
to be affected as a result of a minimum loading requirement on a directed unit 

 to provide for directed parties who had been presenting to the market but, for 
reasons outside their control were unable to be accepted by the NEMMCO systems, 
to be paid at the price they were offering 

 to include holders of settlement residues entitlement as affected parties able to 
claim compensation 

 to introduce a two-stage settlement to ensure that significant funds would be 
available to affected participants within the normal settlement cycle of the spot 
market and external financial markets 

                                                 
18  ACCC, Amendments to the National Electricity Code, Review of Directions in the NEM, 3 October 

2002; Final determination for minor variation letter, 5 February 2003  
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 to restrict compensation to spot market impacts by removing the requirement to 
take participants’ hedges into account when determining compensation 

 amend a number of other provisions to clarify drafting and strengthen the rights and 
obligations of NEMMCO and other participants 

 the power to withhold payment to parties who acted recklessly or intentionally in 
connection with circumstances leading to a direction be moved to fall under the 
umbrella of proposed arrangements for bidding and rebidding. 

The minor variation amended condition C4.40 of the authorisation to make clear that a 
scheduled generating unit or scheduled network service provider, that is the subject of a 
direction or whose generating unit or network services are dispatched under a reserve 
contract, may nonetheless be an ‘affected participant’. This applies where its dispatched 
quantity for other generating units or services are affected by the direction or dispatch 
under a reserve contract, in resect of those other generating units or services.  

18.3 ACCC’s considerations 

The ACCC stated in its determination that it supported the role of directions in ensuring 
system security, reliability and safety. It was of the view that the existing arrangements 
for issuing directions were unsatisfactory due to a lack of clarity regarding the timing 
and type of direction to be issued, and the amount of compensation that should be 
awarded. The existing arrangements were also non-transparent and less than practical to 
implement.  

The code changes were expected to minimise the impact of distortions and provide an 
efficient arrangement for directions in the NEM. The ACCC was satisfied that they 
would result in the provision for adequate compensation to directed parties which 
would maintain participation in the NEM. They would also improve the transparency 
and fairness of directions, as well as providing clarification and streamlining the 
procedures such that participants could better understand their obligations and 
entitlements.  

While the ACCC supported the objectives of the code changes, it considered that a 
number of conditions were necessary in order to ensure the benefits of the code changes 
would be realised. Accordingly, conditions were imposed on the authorisation.  

Regarding the minor variation, the ACCC was satisfied that the amendment was 
appropriate and did not reduce the public benefits or increase anti-competitive 
detriments arising from the authorisation.   

18.4 ACCC’s decision 

The ACCC has considered the matters in s. 44ZZAA(3) of the Act, in particular, the 
legitimate business interests of service providers, the public interest and the interest of 
access seekers. The ACCC believes that in relation to this chapter, the analysis it 
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conducted in its determination of 6 August 2003 is relevant to its assessment under      
s. 44ZZAA.  

The ACCC considers that NECA’s access code application satisfies s. 44ZZAA(3) of 
the Act in that it minimises distortions to the market and provides adequate 
compensation such that participation in the market is not discouraged. The 
improvements to the transparency and fairness of directions, and the clarification of 
obligations and entitlements under the arrangements for issuing directions reduce the 
uncertainty of the previous arrangements, and accordingly are of benefit to market 
participants and the public. The ACCC therefore consents to NECA’s access code 
application to vary the NEM access code by incorporating the code changes 
implementing the recommendations of the review of directions in the NEM, and the 
subsequent minor variation to the authorisation, to the extent that they have not been 
amended by subsequent authorisations. The ACCC notes that some of these 
amendments relate to chapter 3 of the code and as such are not included in the NEM 
access code. 
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19. Stage 1 of integrating the energy market and 
network services (REIMNS) 

19.1 Introduction 

On 27 March 2002, the ACCC received applications from NECA for authorisation 
(Nos A90826, A90827 and A90828) of amendments to the code. The amendments to 
the code implemented the conclusions and recommendations of NECA’s stage 1 report 
into the scope for integrating the energy market and network services (Stage 1 
RIEMNS). The amendments address three main areas: 

 settlements residue auctions (SRA) 

 access across interconnectors 

 loss factors. 

The ACCC authorised the REIMNS code changes on 3 October 2002. The code 
changes were gazetted by NECA in stages on 7 November 2002, 30 January 2003 and 
18 December 2003. 

19.2 The access code application 

A description of the REIMNS amendments is outlined in chapters 5–7 of the ACCC’s 
authorisation determination.19 In brief the amendments allow for an extension of the 
SRA authorisation until 31 December 2010 and a new forward looking methodology 
for calculating loss factors to be developed and implemented by NEMMCO. They also 
improve market participants’ ability to manage risks created by transmission 
constraints. 

19.3 ACCC’s considerations 

With respect to the extension of the SRA the ACCC noted that competing risk 
management products were slow to develop and hence the continuation of the SRA was 
necessary to facilitate future inter-regional trade in the NEM.  

In its assessment of the changes to loss factors the ACCC noted that the introduction of 
forward looking loss factors may increase the complexity of NEM arrangements, but 
should also lead to an improved representation of losses across the NEM. The ACCC 
considered that this in turn would deliver significant public benefits in the form of 
improved efficiency of NEM operations. 

                                                 
19  ACCC, Applications for authorisation, amendments to the National Electricity Code, Stage 1 of 

integrating the energy market and network services, 3 October 2002 
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For the measures proposed for managing risks arising from transmission network 
constraints, the ACCC accepted that there are potential efficiency benefits likely to 
arise from greater information regarding network outages and transfer capability in the 
NEM. However, the ACCC rejected the proposal for NECA to implement a TNSP 
reporting framework, on the basis that the ACCC had such powers already, and 
duplication was not necessary. 

19.4 ACCC’s decision 

The ACCC has considered the matters in s. 44ZZAA(3) of the Act, in particular, the 
legitimate business interests of service providers, the public interest and the interest of 
access seekers. The ACCC believes that, in relation to this chapter, the analysis it 
conducted in its determination of 3 October 2002 is relevant to its assessment under     
s. 44ZZAA.   

The ACCC considers that NECA’s access code application satisfies s. 44ZZAA(3) of 
the Act in that the variations to the access code provide for increased economic 
efficiency in the operation of the NEM and are, therefore, in the public interest. The 
ACCC consents to NECA’s request to vary the NEM access code by incorporating the 
REIMNS amendments to the code, to the extent that they have not been amended by 
subsequent authorisations. The ACCC notes that some of these amendments relate to 
chapter 3 of the code and as such are not included in the access code. 
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20. ACCC’s decision 

The ACCC has considered the matters in s. 44ZZAA(3) of the Act, in particular, the 
legitimate business interests of service providers, the public interest and the interest of 
access seekers and, in accordance with s. 44ZZAA(6) of the Act consents to these 
variations of the NEM access code on the basis that the variations: 

 potentially increase the utility of the statement of opportunities and avoid the 
inefficient expenditure of resources (Publication of the statement of opportunities) 

 provide for regulatory certainty for transmission customers in NSW (New South 
Wales derogation – minor variation to transmission pricing) 

 provide for a smoother transition for future Tasmanian NEM participants (Hydro-
Tasmania derogation - metering) 

 provide for a temporary approach to dispatching the market that is transparent and 
consistent, and allows NEMMCO to maintain system security (Dispatching the 
market – interim arrangements and Dispatching the market – interim arrangements 
extension) 

 provide for increased regulatory certainty and potentially lower transmission costs 
for customers in Victoria (Victorian transmission regulatory arrangements 
derogation) 

 provide for more efficient market operations by increasing the extent to which 
generating units operate in the NEM at their most appropriate classification; ensure 
necessary and appropriate tests of the power system are conducted and hence assist 
the achievement of reliability and security; and ensure the true costs of network 
development are not disguised (Generator registration and inter-network testing) 

 allow participants greater flexibility in managing the risks of trading in the NEM, 
without compromising the stability of the market, and allow the settlement residue 
auctions to continue at the lowest cost possible (Improvements to the prudential 
framework and settlements residue auction process) 

 result in increased efficiency in dispute resolution (Ombudsman access to metering 
data) 

 improve reliability of supply and prevent the implementation of more distorting 
measures to address supply scarcity (Extension of reserve trader sunset) 

 assist the realisation of the benefits of FRC in the Australian Capital Territory 
(Australian Capital Territory derogation – full retail competition) 

 facilitate access to the network by clarifying rights and obligations and removing 
barriers to entry, while supporting the underlying need to maintain system security 
(Review of generator technical standards) 
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 increase the accuracy of demand forecasts, enhance the value of spot market trading 
by allowing NEMMCO to source non-market ancillary services, and potentially 
increase competition in the ancillary services market (Changes to bidding and 
rebidding rules) 

 enhance the ability of the ESIPC to fulfil its roles relating to emergency situations, 
security notices, and developing electricity load forecasts, without imposing 
additional costs on the market (South Australia full retail competition and system 
planning derogations) 

 improve the reliability of supply within the market by extending the operation of 
the safety net and reserve trader provisions, while containing sufficient safeguards 
to ensure market distortion will be minimal (Safety net provisions and reserve 
contracting derogation) 

 minimise distortions to the market and provide adequate compensation such that 
participation in the market is not discouraged; improve the transparency and 
fairness of directions; and clarify the obligations and entitlements under the 
arrangements for issuing directions (Review of directions in the NEM; Minor 
variation to Review of Directions in the NEM authorisation) 

 provide for increased economic efficiency in the operation of the NEM (Stage 1 of 
integrating the energy market and network services (REIMNS: 3 parts)). 

Pursuant to s 44ZZAA(6) of the Act, the ACCC consents to the application by 
NECA dated 1 March 2005 and received by the ACCC on 7 March 2005 to vary 
the NEM access code to incorporate the code changes in schedule A of NECA’s 
request, except to the extent that they relate to chapter 3 and only to the extent that 
they are still in force.  

The following code changes in schedule A are not incorporated in the NEM access 
code as they amend only chapter 3 of the code: 

 site specific loss factors 

 inter-regional settlements agreements 

 regional pricing of ancillary services. 

The following code changes in schedule A are not incorporated in the NEM access 
code as they are no longer in effect: 

 Queensland derogation – intra-regional loss factors 

 Queensland derogation – technical standards 

 interim extension on technical derogations. 

 


