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General Manager 
Regulatory Affairs – Electricity 
Australian Competition and Consumer Commission 
PO Box 520J 
Melbourne  VIC  3001 
 
email:  electricity.group@accc.gov.au 
 
 
Dear Sir 
 
 
Draft Decision – Variation to the NEM Access Code 
 
With reference to the ACCC Draft Decision dated 16 July 2003 consenting to NECA's variations 
of the NEM Access Code, TransGrid would like to make the following comments. 
 
1 Since making the application the subject of the Draft Decision, TransGrid is concerned that 

NECA has continued its approach of proposing amendments to the National Electricity 
Code (NEC) for authorisation under Part VII of the Trade Practices Act 1974 (Cth) (TPA), 
but not for consideration under the industry access code provisions in section 44ZZAA in 
Part IIIA of the TPA.  To be consistent with procedures set out in chapter 8 of the NEC, the 
ACCC should urge NECA to submit all proposed amendments for consideration under both 
Part VII and Part IIIA (where relevant) contemporaneously. 

 
2 The outcome of the Draft Decision in relation to chapter 3 of the NEC raises potential 

confusion as to whether these provisions have been approved for the purposes of Part IIIA, 
and TransGrid requests that the status of each provision in this chapter be clarified. 

 
3 TransGrid queries the stance taken by the ACCC in approving each NEC change in 

chronological order, even if that change has been subject to further changes which have 
subsequently been approved in the Draft Decision.  Perhaps what should be approved is a 
consolidated set of changes so as to reflect the NEC as it stood at the date of the 
application. 

 
4 The combined effect of the cut off date for the application, and the approach  taken by 

NECA since that date, means that more NEC changes have been authorised without being 
considered under Part IIIA of the TPA.  TransGrid submits that this position should be 
addressed promptly. 

 
 
Approach taken to changes in the National Electricity Code 
 
TransGrid, in its submission relating to NECA's original application in this matter, expressed 
disappointment that NECA seemed to treat the approval under Part IIIA as merely procedural, on 
the basis that the  extensive consultation on the relevant provisions as part of the authorisation 
process was sufficient.  TransGrid noted that, although the tests under each of Part IIIA and Part 
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VII have the objective of delivering public benefits, the respective tests require different matters to 
be taken into account.  Whilst the ACCC granted an extension of time to TransGrid in which to 
make further submissions on whether the changes to the NEC in question met the criteria set out 
in section 44ZZAA of the TPA, which is acknowledged, TransGrid did not make further 
submissions in respect of the current application. 
 
Having now reviewed the Draft Decision, TransGrid has a number of general comments relating 
to the approach taken by NECA and the ACCC.  TransGrid specifically notes the ACCC's 
comments in section 5.4 of the Draft Decision.  First, the ACCC agrees with the submission made 
by TransGrid and the National Generators Forum that there are sufficient differences between the 
tests under Part VII and under Part IIIA of the TPA to warrant consultation specifically in relation 
to the criteria set out in Part IIIA of the TPA.  Second, the ACCC notes that it is “continuing a 
dialogue with NECA” on the most efficient manner by which to progress future amendments to 
the NEM Access Code.  It is requested that NECA and the ACCC take into account the following 
comments with respect to future amendments. 
 
1 Both NECA and the ACCC have continued to deal with proposed amendments to the 

access code provisions of the NEC on the basis of the authorisation test only.  For 
example, the "technical standards" amendments to the NEC (final decision 26 February 
2003) have been evaluated solely on the basis of the authorisation test, yet they clearly 
impact on the access provisions of the NEC.  This suggests that NECA could, at some 
stage in the future, bring a further "omnibus" application to the ACCC under Part IIIA for 
approval under section 44ZZAA of a number of NEC provisions which have already been 
authorised under Part VII of the TPA. 

 
2 Regardless of the time allowed to make submissions, a number of difficulties could surface 

when undertaking a separate consideration of the Part IIIA criteria in a "catch up" 
application of this nature.  The practice presently adopted by NECA has been to publish 
changes to the NEC in the Government Gazette once they have been authorised, resulting 
in Code Participants adjusting their behaviour to comply with the published change.  It 
would be an undesirable result if that change were to subsequently be "undone" because it 
was not approved under Part IIIA. 

 
 The alternative position would be that, where a particular change has been authorised 

under Part VII, but not approved under Part IIIA, this would results in potentially 
inconsistent obligations for network service providers under the NEC (as authorised under 
Part VII), and the NEC as an approved industry access code under Part IIIA.  TransGrid 
submits that this would be an untenable position and is not intended by the NEC (this issue 
is discussed further below).  

 
Therefore, there is an element of risk in this approach in that the uncertain consequences 
of not approving a change under Part IIIA (where that change has already  been authorised 
under existing Code processes and followed by Code Participants) could make it difficult to 
give fresh consideration to the relevant changes at a latter stage. 

 
3 TransGrid believes it is incorrect to treat the ":NEM Access Code" as having a life separate 

from the authorised version of the NEC.  Where a proposed change affects both the 
access code provisions and the authorisation of the NEC, it cannot be adopted for the 
purposes of the authorised version of the NEC , but not the purposes of the access code 
provisions of the NEC.  This is made clear by: 

 
(a) Clause 8.3.9(b) of the NEC which provides that, if the ACCC notifies NECA that it 

considers the proposed change would (or be likely to) materially change the 
circumstances of any authorisation, and the ACCC authorises that change, then 
NECA may, "subject to any necessary compliance with clause 8.3.9(c)", adopt and 
implement the change.  That is, subject to the ACCC approving the change on the 
grounds it satisfies the access code change criteria. 

 
(b) Clause 8.3.9(c) of the NEC which provides that, if the ACCC notifies NECA that it 

considers the proposed change would (or be likely to) materially change the 
circumstances of any access undertaking, and the ACCC approves that change, 
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then NECA may, "subject to any necessary compliance with clause 8.3.9(b)" adopt 
and implement the change.  That is, subject to the ACCC authorising the change on 
the grounds it satisfies the authorisation test. 

 

4 If the provisions of the access code were to deviate from the corresponding provisions 
contained in the authorised version of the NEC, it would simply be unworkable.  This 
position  is not contemplated by the access undertaking network service providers are 
required to give the ACCC.  The undertaking given under section 44ZZA of the TPA is an 
undertaking to provide access to network services "…in accordance with the requirements 
of the [NEC]" - see clauses 2.5.1(b), 2.5.2(a)(2), 5.2.3(a), and Schedules 5.8 & 5.9.  This 
undertaking does not single out compliance with the provisions of an access code, which 
may be different from the provisions of the authorised version of the NEC, but, on the 
contrary, assumes that the access code provisions and the authorised provisions of the 
NEC are identical. 

 
5 TransGrid believes the best opportunity for consideration of the Part IIIA criteria would be 

at the same time as the relevant change is being considered under Part VII, and before it 
has been adopted by Code Participants as part of the NEC.  This approach is in fact set 
out in chapter 8 of the NEC, which requires NECA, in proposing any change to the NEC for 
consideration by the ACCC, to: 

 
• identify whether that change may affect either the accepted access undertakings 

given under the NEC or any authorisation granted by the ACCC (cl.8.3.7(a)(2), (3); 
see also cl.8.4.4(a)(2), (3)); 

 
• use all reasonable endeavours to obtain notification from the ACCC whether the 

ACCC considers that any proposed change to the NEC would (or be likely to) 
materially change the circumstances of any such undertaking or authorisation; and 

 
• notify the ACCC view to all Code participants and interested parties (cl.8.3.7(b)(1), 

(2), (d); see also cl.8.4.4(b)(1), (2), 8.4.5(a), (b)). 
 
 The intentions of these provisions seem clear:  any proposed change to the NEC must be 

examined for its effect on both the access code  provisions of the NEC accepted by the 
ACCC under s.44ZZAA of the TPA and the authorisation of the NEC granted by the ACCC 
under Part VII of the TPA. 

 
 To the extent that a proposed change affects both the access code provisions and the 

authorisation of the NEC, it must be evaluated by the ACCC having regard to the matters 
relevant to the acceptance of the access code (TPA, s44ZZAA(3)) and the matters relevant 
to the grant of an authorisation (TPA, ss.90, 91C). 

 
 While TransGrid does not wish to challenge (on a procedural basis) any of the 

amendments that have been made to the NEC to date, it feels strongly that, in going 
forward, NECA and the ACCC should adhere to the procedures as required by the NEC. 

 
 
Exclusion of Chapter 3 of the National Electricity Code from the NEM Access Code 
 
The Draft Decision of the ACCC does not approve NECA's application to incorporate chapter 3 of 
the NEC into the access code provisions. 
 
TransGrid agrees with this decision, insofar as the provisions of chapter 3 do not relate to access 
to a service that is provided by means of a facility, eg. an electricity transmission or distribution 
network (TPA, s.44B (definition of "service")).  This is because the TPA (s.44ZZAA(1)) defines an 
access code by reference to access to such services.  It would therefore be beyond the scope of 
an access code to include all of the provisions of chapter 3, as a number of these provisions 
relate to the operation of the wholesale electricity market.  This is a competitive market and thus 
should not be subject to access regulation.  However, chapter 3 does contain some provisions 
which impose obligations on network service providers (eg. see cl.3.13.3), and it is conceivable 
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that some of these are at least necessarily incidental to the access provisions contained in other 
chapters of the NEC. 
 
The important point is that each of the amendments to the provisions of chapter 3 of the NEC 
needs to be separately evaluated to determine whether it is likely to impact on the access 
undertakings given by network service providers.  If so, that change should be evaluated by 
reference to the access code change criteria.  This is not the approach adopted in the Draft 
Decision.  On the contrary, and inconsistentlywith its decision to not incorporate chapter 3 of the 
NEC into the access code provisions, the ACCC has purported to evaluate all amendments made 
to chapter 3 (since the market start version of the NEC) by reference to the access code change 
criteria. 
 
Annexure 1 to this letter summarises all of the amendments which are the subject of NECA's 
application relating to chapter 3 of the NEC.  Clearly, most of these cannot be characterised as 
amendments to provisions that are necessarily incidental to the access arrangements contained 
in the NEC. 
 
It should also be noted that clause 1.12(c) of the NEC, which purports to set out the access code 
provisions of the NEC is seemingly incomplete, as it does not include either: 
 
• references to chapters 1, 2 and 10; 
 
• or alternatively, reference to the provisions in those chapters and in chapter 3 as are 

necessarily incidental to the provisions in chapters 4, 5, 6, 7, 8 and 9. 
 
 
Approval of outdated National Electricity Code provisions 
 
The approach taken by the ACCC in its Draft Decision is that, except for isolated cases (in 
particular the Y2K provisions), it has considered each NEC change that had previously been 
authorised in chronological order, and approved each change for the purposes of Part IIIA of the 
TPA.  This included approving changes that were subsequently further amended, and then 
approving the subsequent amendment.  Annexure 2 to this letter sets out those provisions of the 
NEC that have been the subject of more than one amendment addressed in the Draft Decision. 
 
TransGrid queries the purpose of evaluating superseded NEC amendments by reference to the 
access code change criteria.   In TransGrid's view, it is the final consolidated version of each of 
these amendments that should be considered and, if appropriate, approved by the ACCC in its 
decision. 
 
 
Subsequent changes to the National Electricity Code 
 
Finally, TransGrid notes that NECA's application and the draft decision apply only to amendments 
to the NEC that were authorised before 16 May 2002, and reiterates the point that there have 
been a number of amendments to the NEC which have been authorised since that date, but 
which have not been considered under Part IIIA of the TPA.  Annexure 3 to this letter summarises 
all the amendments that have been made to the NEC and published in the Government Gazette 
(as set out on the NECA website) since 16 May 2002. 
 
While TransGrid has, in section 1 of this submission, urged NECA and the ACCC to adopt the 
approach of considering both the authorisation test and the access code test at the same time in 
relation to future amendments to the NEC, this does not assist in relation to changes that have 
already been authorised but not considered under the access code provisions of the TPA.  
Therefore, the effect of the Draft Decision and the approach subsequently taken by NECA is that 
a gap remains in relation to those NEC provisions that have been authorised, but not approved 
under Part IIIA of the TPA.  As discussed in this submission, this is an undesirable position and 
one that TransGrid considers should be remedied promptly. 
 
As access providers, TransGrid, and other NSPs, may be particularly affected by potential 
inconsistencies between the requirements of the Code as authorised under Part VII and industry 
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access provisions agreed to by the ACCC under Part IIIA.  Accordingly, it would be appreciated if 
the ACCC could give serious consideration to adoption of the recommendations made on this 
matter in this letter. 
 
 
Yours sincerely 
 
 
[Original Signed] 
 
 
Philip Gall 
Manager/Regulatory Affairs 
 
Attach. 
 
 
cc Mr Stephen Kelly 
 Managing Director, NECA 
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ANNEXURE 1 

AMENDMENTS THAT RELATE TO CHAPTER 3 OF THE NEC 
 

1. Settlement Residue Auction 

This amendment facilitated the settlements residue auctions process.  It was entered into 

the Code by amendment 2.  Mainly affected Chapter 3, with consequential amendments 

to chapters 2, 6 and 10. 

2. Trading limits, funding for compensation for system security directions, settlement 

by estimates and intra-regional loss factors 

2.1 Trading limits 

Redefines trading limits for market participants to represent the prudential factor and the 

greater of the market participant's maximum credit limits or the credit support provided by 

the market participant.  It was entered by amendment 4. 

2.2 Funding of compensation for system security directions 

Follows on from system security compensation derogation.  Amendment 4 made the 

change required to allow NEMMCO to fund compensation.  Affected clause 4.8.9 and 

was entered into the Code by amendment 4.  Associated Chapter 3 amendments (eg 

3.12 Market Intervention). 

2.3 Settlements by estimates 

Allowed NEMMCO to facilitate settlement using estimated data (where, for example, 

there has been a major failure of metering data, processing, communications or the 

settlement processing systems).  See clause 3.15.  It was entered by amendment 4. 

2.4 Intra-regional loss factors 

Included a process for calculating intra-regional loss factors for new generator and 

transmission companies and replaced the concept of 12 months with financial year.  It 

was entered into the Code by amendment 5. 

3. National Electricity Code Mark III 

These changes related to the establishment costs of NECA and NEMMCO, while also 

broadening the market for credit support to include certain building societies and credit 

unions, amending technical derogations for a particular generator, affecting the extent of 

NEMMCO's liability for energy and reallocation payments to participants in the event of a 

default of another participant,  extending ancillary services arrangements,  and dealing 

with sensitive loads, ring fencing, embedded generators, information disclosure 

requirements,  and transitional derogations (Queensland spot price determination 

derogation, SA derogations, NSW settlement surplus derogation).   

4. Introduction of the Goods and Services Tax 

Introduced sections to enable taxable supplies under the NEC to be priced to exclude 

GST and other related GST provisions.  It was entered into the Code by Amendment 5. 
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5. Rebidding, VoLL scaling and settlements statements 

5.1 Rebidding 

Required participants submitting rebids to NEMMCO or notifying it of a dispatch 

inflexibility, to provide a reason, NEMMCO to publish the time of and reason for the rebid 

and NECA could request information from the participant to substantiate the reason for 

the rebid.  It was entered into the Code by amendment 5. 

5.2 VoLL scaling 

Allowed for inter-regional scaling of both the VoLL price cap and the price caps that apply 

during administered price periods.  It was entered into the Code by amendment 5. 

5.3 Settlements statements 

Imposed additional functions and requirements on NEMMCO (eg requirement for routine 

revised settlements, allowed a correction to settlements residues applied to the reduction 

of network charges where a settlement revision affected the total settlements residue).  It 

was entered into the Code by amendment 5. 

6. VoLL, Capacity Mechanisms and Price Floor 

At the time of consideration, this application had only received interim authorisation but 

was treated by the ACCC in the context of a final determination. 

6.1 VoLL 

Increased VoLL in 2 stages and introduced a rolling 3 year schedule of VoLL extended by 

1 year in each annual review.  Also proposed the imposition of a cap on market price in 

some circumstances.  It was entered into the Code by amendment 5. 

6.2 Capacity Mechanisms 

Replaced reserve trader provisions of the Code with the concept of a reliability safety net.  

It was entered into the Code by amendment 5. 

6.3 Price floor 

Zero price floor removed and replaced with negative price floor.  It was entered into the 

Code by amendment 5. 

7. Inter-regional transfer of TUoS, treatment of losses, improvements to PASA, 

pricing under extreme conditions, demand side participation and end-user 

advocacy. 

7.1 Inter-regional transfer of TUoS 

Extended the moratorium on the transfer of inter-regional TUoS to 1 July 2002.  It was 

entered into the Code by amendment 6. 

7.2 Treatment of losses 

Interim changes to treatments of losses while RIEMNS considered, schedule 3.2 

operation extended, Chapter 8 derogation extended.  It was entered into the Code by 

amendment 6. 
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7.3 PASA 

Clarified information generators provide to NEMMCO and ensured network information is 

provided in accordance with the timetable specified in the Code.  Affects Chapter 3.  It 

was entered into the Code by amendment 6. 

7.4 Pricing under extreme conditions 

Integrated restrictions into the market through a combination of capacity contracting and a 

refinement to what-if pricing.  Affects Chapter 3.  It was entered into the Code by 

amendment 6.   

7.5 Demand-side participation 

Provided an improved framework for demand side bidding.  Affects Chapter 3.  It was 

entered into the Code by amendment 6. 

8. Network Pricing and MNSPs 

Facilitated introduction of MNSPs and introduced new arrangements for transmission and 

distribution pricing. 

9. Averaging loss factors in distribution networks 

Allowed creation of virtual transmission nodes to average loss factors in distribution 

networks.  It was entered into Code by amendment 6. 

10. Network and distributed resources 

Altered the respective roles and responsibilities of NSPs, the IRPC, NEMMCO and the 

ACCC in relation to the planning and approval of new transmission network investments.  

Gave network service providers primary responsibility for the decision making process on 

proposed new regulated network investments within a prescribed framework.  Affected 

chapters 3, 5 and 8 of the Code.  It was entered into the Code by amendment 7. 

11. Prudential Arrangements: Security Deposits 

Afforded a low cost alternative mechanism for participants to meet prudential obligations.  

Affected Chapters 1 and 3 of the Code.  It was entered into the Code by amendment 7. 

12. Dispute Resolution Arrangements 

Gave effect to NECA review of dispute resolution arrangements – provided the 

opportunity for parties to come to a consensual resolution, amended the confidentiality 

provisions and dealt with timing and cost of disputes.  Affected Chapters 3 and 8.  It was 

entered into the Code by amendment 7. 

13. FRC Mark II 

Changes referred to FRC market fees, introduced the concept of a "declared national 

electricity project" and facilitated the introduction of FRC.  Affected Chapters 2,3, 6 and 7 

of the Code.  It was entered into the Code by amendment 7.  
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ANNEXURE 2 

NEC PROVISIONS THE SUBJECT OF MORE THAN ONE SUBSEQUENT 

AMENDMENT WITHIN THE DRAFT DECISION 
 
 
1. Market operations for Y2K/Removal of market operations for Y2K 

The ACCC did not accept these code changes as part of the access code as they had 

been authorised in October 1999 but were subsequently removed from the Code by 

NECA.  They were entered into the Code amendment 3 and removed in amendment 4.  

They affected clauses 3.14A and 3.9.2. 

2. Regulatory test for new interconnectors and network augmentations  

5.6.2 amended, 5.6.5 amended, 5.6.6 amended, 6.19 amended 

3. System Security Compensation 

Schedule 9G amended 

4. Settlement Residue Auction 

3.6.5(a)(4), 3.6.5(a)(5), 3.6.5(a)(6) added 

5. Settlements by estimates 

3.15.3 amended, 3.15.18 amended, 3.15.19 amended, 3.15.20 amended 

6. National Electricity Code Mark III 

8.9 amended 

7. Amendments to NSW Derogations 

9.16.2 amended 

8. IRPC Consideration of Basslink technical issues 

5.2.3(a1) and (a2) inserted, 5.2.3(d)(1A) inserted, 5.2.3(h) amended 

9. Settlements statements 

3.15.19(3) amended 

10. VoLL, Capacity Mechanisms and Price Floor 

3.3.17(c) amended, 3.9.2(e) amended, 3.9.2 (k) added, 3.9.6 (c), (d) and (e) added, 

3.9.6A(c) amended and (d) added, 3.14.1(c) amended, 3.14.2(d) amended, 3.14.2(e) 

amended, 3.14.5(g2), (g3), (g4) added, (h) deleted, 3.14.6(a3) added, 3.14.6(e) 

amended,  

11. Ancillary Services Amendments 

Schedule 6.2A amended. Has ceased to have effect. 

12. FRC and the registration of code participants 

2.11.1(b)(2)(iii)(c)(iv) amended, 2.11.1(bd) amended, 3.13.11 amended 

13. Inter-regional transfer of TUoS, treatment of losses, improvements to PASA, pricing 
under extreme conditions, demand side participation and end-user advocacy 

2.11.1(b)(iv) inserted, 2.11.1(ba), (bb), (bc), (bd) inserted. 

14. Network Pricing and MNSPs 

9.16.2(d)(1), (2), (3), (4), (5) and (5a) added in. 9.16.2(f) and (g) added in.   

Clause 9.16.3(a) ceased to apply February 2000 and clauses 9.16.3(c), (d) and (f) 

ceased to apply on and from 1 July 2002. 
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15. Queensland Technical Derogations 

Clauses 9.35.11, 9.37.13, 9.37.14, 9.37.15, 9.37.16, 9.37.17, 9.37.18 and 9.37.22 have 

ceased to have effect. 

16. Network and distributed resources 

8.2.1 amended 

17. Prudential Arrangements: Security Deposits 

3.15.22 amended 
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ANNEXURE 3 

POST-16 MAY 2002 AMENDMENTS TO THE NEC 
 
The following amendments to the NEC have been Gazetted since NECA applied to the ACCC to 

vary the access code. 

1. Extension of reserve trader sunset (26 June 2003) 

2. Victoria derogations relating transmission regulatory arrangements (1 May 2003) 

3. ACT full retail competition derogation (17 April 2003) 

4. Technical standards (27 March 2003) 

5. Minor variation – Review of directions in the NEM (6 March 2003) 

6. Stage 1 of integrating the energy market and network services (RIEMNS) (30 January 

2003) 

7. Queensland intra-regional loss factors derogation (30 January 2003) 

8. Changes to bidding and rebidding rules (16 January 2003) 

9. Victoria derogations relating to transmission regulatory arrangements (30 December 

2002) 

10. Queensland intra-regional loss factors derogation (19 December 2002) 

11. Queensland technical standards derogation (19 December 2002) 

12. South Australia full retail competition and system planning derogations (19 December 

2002) 

13. Safety net provisions and reserve contracting derogations (5 December 2002) 

14. Stage 1 of integrating the energy market and network services (RIEMNS) (7 November 

2002) 

15. Review of directions in the NEM (31 October 2002) 

16. Stage 1 of integrating the energy market and network services (RIEMNS) (27 June 2002) 

17. Interim extension of existing technical derogations (27 June 2002) 

 

 


