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Ms Miriam Kolacz 
Acting Assistant Director 
Competition Exemptions 
Australian Competition and Consumer Commission 
 
 
Dear Ms Kolacz 
 
EMRC Ors Application for Authorisation (AA1000587) 
 
We would like to thank the ACCC for convening the pre decision conference and for the 
generous amount of time allocated for presenters. 
 
EMRC wishes to establish a Regional Waste Collection Service and enter into a service 
agreement with each of three councils. If implemented, the Regional Waste Collection 
Service would exclusively provide a number of services to each council. The private sector 
will be explicitly excluded from competing for these services. 
 
As WRIWA has previously stated, we consider the proposal represents: 
• An anticompetitive agreement (s.45) “...engage with one or more persons in a concerted practice 

that has the purpose, or has or is likely to have the effect, of substantially lessening competition.”  
(pg2 ACCC Guidelines on concerted practices)  
The proposal will preclude our members from competing for work and exclude them from work 
they are currently performing. 

• Cartel conduct, (s.45 AD)  
The parties to this proposal will exclude competition from the market and negotiations will no 
longer be transparent.  

• Exclusive dealings (s.47) ACCC Exclusive Dealings “exclusive dealing occurs when one person 
trading with another imposes some restrictions on the other’s freedom to choose with whom, in 
what, or where they deal” 
The proposal will prevent the member councils from negotiation with the market, and our 
members would be excluded from tendering for the work. 

 

The ACCC in its Draft Determination has agreed that the above are potential effects of the 
application, but has argued that in its view: 

‘The ACCC is satisfied that the Proposed Conduct is likely to result in a public benefit 
that would outweigh the likely public detriment and therefore result in a small public 
benefit (pg1 Draft Determination 10 February 2022)” 

 
Stated from our perspective, the ACCC is saying that by granting the Proposed Conduct, 
WRIWA and its members, and the other associated waste companies situated here in WA 
will suffer a likely public detriment, but that this is outweighed by a public benefit. 
 
We respectfully disagree with this conclusion for the following reasons: 

1. Any lessening of industry’s right to tender in an open market is anti-competitive. 
2. The argument that this is only a small part of the market at 7% is faulty. Any 

reduction in industry’s access to market share negatively impacts the industry as a 
whole. We would respectfully ask that if a quantitative measure is being used, at 
what percentage does this become anti-competitive? Will the industry be expected 
to accept a 50% loss of market?  

3. The granting of this Proposed Conduct will establish a precedent and other LGAs 
can argue that if the ACCC grants this exemption in one case, it cannot deny it in 
others. Should the commercial industry prepare then to exit the market or prepare 
itself for a playing field that is very far from level?
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In the EMRC’s response to our written submission and in its subsequent oral representations 
at the pre-decision conference, EMRC makes the claim that: 

“Whilst the EMRC is governed under the LG Act, it considers itself to be industry” 
(page 4 EMRC response to WRIWA submission 23 March 2022) 

 
WRIWA respectfully submits that this is an error of fact. EMRC operates under the LG Act 
and consequently operates with the following advantages compared with private industry: 
 

• exemption from most taxes and charges, We accept that EMRC is subject to GST at 
its Red Hill facility, but it does not pay corporations tax, council rates or any other 
form of tax;  

• exemption from Corporations Law reporting requirements;  
• explicit or implicit government guarantees on debts, which may permit freedom from 

the threat of insolvency;  
• the cost of capital may be lower because of the lower risk of dealing with 

governments which have the power to tax;  
• able to purchase inputs provided by other government businesses at concessional 

prices relative to those charged to private firms; and 
• freedom from the threat of takeovers; and  

 
WRIWA submits that EMRC will leverage these advantages which are considerable and of 
significant economic value. EMRC does not have to operate the proposed regional collection 
service at a profit, but can subsidise the cost of the operation using its non commercial 
advantages. 
 
We therefore respectfully submit that the proposed conduct is anti-competitive and risks 
damaging the spread and strength of the waste industry in Western Australia.  
 
Should you have any questions regarding any of the issues raised in this letter, please 
contact in the first instance Michael Bobrowicz, Executive Officer WRIWA by email at: 

 or by telephone on: . 
 
 
Yours sincerely 
 
 
 
 
Mike Harper 
President  
WRIWA 

 
 
 
 
 
 




