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1 Overview  

The Australian Financial Complaints Authority1 (AFCA) is the independent external 
dispute resolution scheme for the financial sector.  

AFCA welcomes the opportunity to comment on Application AA1000582 – the 
application for authorisation lodged by the Insurance Council of Australia (ICA) on 7 
October 2021, supported by a document dated 4 November 2021. 

This submission2 draws on the experience of AFCA and its predecessor schemes, 
which have handled financial services complaints for more than 30 years. We focus 
on issues considered in our recent work relating to COVID-19 related business 
interruption insurance (BII) complaints and test cases.  

We note that the ‘D Spark Tool’ explained in the ICA’s application has not yet been 
fully developed. AFCA considers the development of this mechanism should continue 
as quickly as possible. It has the potential to benefit BII policy holders and insurers 
by: 

• making the process of gathering information to support the assessment of 
COVID-19 related BII claims more efficient and effective    

• reducing the number and complexity of COVID-19 related BII complaints.   

In many cases, BII policy holders impacted by the COVID-19 pandemic have not 
been able to have claims or complaints processed within normal timeframes. We 
support action to improve outcomes for this group of consumers.  

This submission has been kept brief. If we can help by providing additional material, 
we would be happy to do so. 

2 Business interruption insurance claims, complaints and test 
cases 

As at 1 November 2021, AFCA had received 299 complaints relating to BII claims 
arising from the COVID-19 pandemic (COVID BII Claims). We may receive more of 
these complaints in the months ahead. 

The handling of COVID BII Claims, and complaints relating to them, has been 
affected by two test cases instituted in the courts to obtain guidance as to how a 
range of complex issues should be determined. The proceedings followed 
discussions involving the ICA, insurers, AFCA, regulators and other stakeholders.     

                                            
1 The Appendix provides a brief overview of AFCA. For comprehensive information about AFCA, see our website 
www.afca.org.au.   
2 This submission has been prepared by the staff of AFCA and does not necessarily represent the views of 
individual directors of AFCA.  
 

http://www.afca.org.au/
http://www.afca.org.au/
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AFCA agreed to the test cases under the process set out in rule C.2.2f) in the AFCA 
Rules3. The process involves pausing the resolution of complaints submitted to us 
while the courts address relevant matters.   

AFCA publishes information on the test cases, which is updated regularly. Key points 
for present purposes are noted below. 

2.1 AFCA’s role in test cases 

A complaint submitted to AFCA may only become the subject of a test case with our 
agreement. Agreement is given on the basis that stated requirements must be met. 
For example, the financial firm undertakes to cover the complainant’s legal costs and 
disbursements.  

AFCA has a limited role in test cases. We cannot initiate our own test case and, once 
we provide agreement, we are not involved in the filing or running of the case or any 
appeals. We do not provide financial, legal or other support for the case.  

AFCA has lent support to the commencement of two test cases in relation to COVID 
BII Claims because of their importance for small businesses and insurers and the 
need for clarity. 

2.2 Test Case 1 

Test Case 1 sought a decision on whether certain wording referring to repealed 
Commonwealth legislation used widely in insurance policies excluded COVID BII 
Claims. In November 2020, the NSW Court of Appeal decided that the claims were 
not excluded on the basis of reference to repealed legislation.  

An application for special leave to appeal was made to the High Court of Australia in 
December 2020. This application for leave was denied in June 2021.  

2.3 Test Case 2 

Test Case 2 sought the Federal Court’s guidance on the meaning of various policy 
wordings relating to the definition of a disease, proximity of an outbreak to a business 
and the prevention of access to premises due to a government order.   

On 8 October 2021, the Federal Court upheld the arguments advanced by insurers in 
eight of the nine matters considered in the case. Policy holders filed appeals to the 
Full Court of the Federal Court on five of the matters and insurers filed cross-appeals 
and notices of contention in relation to those five matters. The hearing of the appeals 
commenced on 8 November 2021.  

                                            
3 The AFCA Rules are explained in detail in our Operational Guidelines.  

https://www.afca.org.au/about-afca/rules-and-guidelines
https://www.afca.org.au/about-afca/rules-and-guidelines
https://www.afca.org.au/news/current-matters/business-interruption-insurance-test-cases
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2.4 Resolution of complaints  

AFCA will continue its work to resolve complaints relating to COVID BII Claims once 
the final outcome of Test Case 2 is known.  

A small business that has made a COVID BII Claim and is dissatisfied with the 
insurer’s decision can make a complaint to the insurer. Complaints not resolved by 
the parties can be escalated to AFCA.4   

3 Handling claims 

In handling claims, insurers are required to meet standards set by legislation, 
regulatory guidance and other requirements such as the General Insurance Code of 
Practice. Standards are designed to ensure, for instance, that claimants are treated 
fairly and claims are processed promptly. Insurers have developed sophisticated 
systems and procedures to meet the standards.  

In relation to BII COVID Claims, additional factors may complicate the claims handling 
process. These factors include: 

• the number of claims yet to be processed 
• the delay resulting from the test cases, which halted progress in the resolution 

of claims and complaints by insurers and the resolution of complaints 
submitted to AFCA 

• the need to gather and apply a broad range of specific technical information - 
that has not in the past been required in claims handling - such as information 
about 

o whether there have been COVID-19 exposure sites at, or within a 
specified radius of, insured premises 

o public health orders issued by State and Territory governments that 
apply to policy holders. 

4 Developing a new mechanism to facilitate claims handling 

In view of the challenges outlined above, AFCA and other organisations including 
regulators have encouraged the ICA to develop a mechanism to ensure BII COVID 
Claims are handled fairly, consistently and efficiently. The aim is to have the 
mechanism in operation by the time the outcome of Test Case 2 is known.  

From AFCA’s perspective, the overarching consideration is to ensure claimants are 
treated fairly. Other considerations are: 

• Timeliness 

                                            
4 AFCA’s jurisdiction in regard to insurance complaints is explained on our website.  

https://www.afca.org.au/make-a-complaint/insurance
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The new mechanism should be developed, refined and put into operation as 
quickly as possible to help ensure claims are finalised efficiently once the 
outcome of Test Case 2 is known. When Test Case 2 is finalised, the backlog 
of claims will need to be cleared by insurers. Insurers may also receive new 
claims which will need to be processed. Insurers may need to review claims 
previously made to ensure the claim outcome is consistent with the outcome of 
Test Case 2.    

• Efficiency 

The new mechanism should reduce the risk of delays in handling claims or 
complaints by making accurate information more readily available. This should 
avoid or reduce the need for insurers to undertake separate detailed 
investigations for each individual claim, but will allow them to use a generic tool 
to access relevant information about individual claims. 

• Transparency 

The new mechanism should gather the information required to process claims 
for insurers and also make information about particular claims available to 
claimants and to AFCA where a dispute about the claim outcome has been 
lodged. 

• Consistency 
 
The new mechanism should improve consistency in claims outcomes by 
establishing reliable searching systems to be used widely. Insurers will still be 
able to collect data in other ways if they wish to.   
 

Two of the most common issues in general insurance complaints submitted to AFCA 
are delays in claims handling and the quality of service provided by the insurer.5 If 
properly designed, we believe there is great scope for the new mechanism to reduce 
subsequent complaints relating to delay or service. By streamlining processes, the 
mechanism could also reduce the complexity of complaints made.   

In relation to the complaints about BII COVID Claims which have already been lodged 
with AFCA, insurers would be able to review each disputed claim using the tool and 
provide the outcome of that investigation to AFCA to help us resolve complaints 
efficiently and fairly. To help ensure procedural fairness the information would be 
shared with the complainant. This will help ensure that both parties to the complaint 
have access to the same information and the complainant should have a level of 
comfort that the insurer has made a decision about their claim based on objective, 
relevant and consistently applied information. 

                                            
5 See general insurance complaint statistics on page 41 of AFCA’s 2020-21 Annual Review.   

https://www.afca.org.au/about-afca/annual-review
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5 Comments on development of D Spark Tool 

The ICA’s application indicates the D Spark Tool is being developed to help address 
the considerations listed above. Our comments rely on the information in that 
application.  

We believe the D Spark Tool has the potential to benefit BII policy holders and 
insurers by: 

• making the process of gathering information to support the assessment of 
COVID-19 related BII claims more efficient and effective    

• reducing the number and complexity of COVID-19 related BII complaints.   

AFCA has supported, and continues to support, the development of the D Spark Tool.  
For the reasons explained above, the new mechanism is required urgently.  
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Appendix – About AFCA  

AFCA is the independent EDR scheme for the financial sector replacing the Financial 
Ombudsman Service, the Credit and Investments Ombudsman and the 
Superannuation Complaints Tribunal.  

AFCA sees its purpose as providing fair, independent and effective solutions for 
financial complaints. It does this not only by providing complaint resolution services 
free to consumers, but also by working with its members to improve their processes 
and drive up industry standards of service, thereby minimising complaints.    

More broadly, AFCA plays a key role in restoring trust in the financial services sector.  
In addition to providing solutions for financial complaints, AFCA has responsibilities6 
to identify, resolve and report on systemic issues and to notify ASIC, and other 
regulators, of serious contraventions of the law. A separately operated and funded 
team within AFCA provides services to support independent committees that monitor 
compliance with several financial services industry codes.   

AFCA’s service is offered as an alternative to tribunals and courts to resolve 
complaints about financial firms made by individual and small business consumers. 
We consider complaints about:  

• credit, finance and loans  
• insurance  
• banking deposits and payments  
• investments and financial advice  
• superannuation.  

AFCA’s role is to assist consumers to reach agreements with financial firms about 
how to resolve their complaints. We are impartial and independent.  

If a complaint does not resolve between the parties, we will decide an appropriate 
outcome, including awarding compensation for losses suffered or substituting the 
trustee’s decision in the case of a superannuation complaint.   
 

 

 

 

 

                                            
6 See ASIC’s Regulatory Guide 267 Oversight of the Australian Financial Complaints Authority.  

https://download.asic.gov.au/media/4773579/rg267-published-20-june-2018.pdf
https://asic.gov.au/regulatory-resources/find-a-document/regulatory-guides/rg-267-oversight-of-the-australian-financial-complaints-authority/
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