
 

 

4 March 2021 
 
David Hatfield 
Director - Adjudication 
Australian Competition and Consumer Commission 
 
Dear Mr Hatfield, 

 

Dalrymple Bay Coal Producers collective negotiations with DBIM AA1000541 

  

This letter is in relation to the Applicants’ request for interim authorisation and Dalrymple Bay 

Infrastructure Management Pty Ltd’s (DBIM) opposition to the grant of interim authorisation. 

  

As explained in Section 3 of DBIM’s submission of 29 January 2021, the grant of interim 

authorisation will create irreversible harm. The Applicants have not challenged that interim 

authorisation will permit the formation of a buy-side cartel – conduct which creates such an 

inherent and substantive harm to competition that it is subject to criminal sanctions. Accordingly, 

on this basis alone the ACCC should deny interim authorisation. 

  

Furthermore, the Applicants have not proposed any measures to mitigate the anticompetitive 

effects of a buy-side cartel, such as the appointment of an independent third-party negotiator or 

information ring-fencing arrangements. The purpose of such measures is to mitigate, if not 

eliminate, the irreversible harm from the grant of interim authorisation and the creation of a buy-

side cartel. 

  

The ACCC has previously acknowledged the significance of the risk of irreversible harm in its 

decision to grant interim authorisation to car rental companies to collectively negotiate with Cairns 

Airport (AA1000460). Specifically, in its reasons for granting interim authorization, the ACCC 

stated:1 

In granting interim authorisation, the ACCC considers that: 

• there is some urgency to the request for interim authorisation given the expected timing of the Request 

for Proposal process being conducted by Cairns Airport and noting that the majority of the Applicants’ 

existing agreements with Cairns Airport are due to expire in early 2020.  

 

• it is unlikely that interim authorisation will materially alter the competitive dynamics in any market. 

The Applicants will implement an information sharing protocol to address concerns about the sharing of 

commercially sensitive information. Further, interim authorisation extends to potentially agreeing to 

‘holdover’ existing agreements but does not extend to the Applicants entering into any new agreements 

with Cairns Airport. Therefore, if the ACCC does not ultimately grant authorisation the relevant markets 

are able to return to substantially their current state.” 

 
1 ACCC Car rental operators at Cairns Airport – Application for authorisation AA1000460 Interim authorisation decision 13 
February 2020, at [15]  



 

 

In this matter the Applicants have not proposed any detailed information sharing protocol as 

proposed by the car rental companies and as accepted by the ACCC as the basis for the grant of 

interim authorisation. Accordingly, it is difficult to understand on what basis the ACCC could 

logically conclude in this matter that there can be no irreversible harm arising from the grant of 

interim authorisation to the Applicants. Due to the nature of DBI’s concerns regarding the 

disclosure of competitively sensitive information following any grant of interim authorisation, and 

the resultant irreversible harm, we reiterate that there is no basis for the ACCC to exercise its 

discretion to grant interim authorisation. 

  

We are available to discuss our concerns at your convenience. 

  

Yours sincerely 

 

Jonathan Blakey 

General Manager – Commercial & Regulation 

Dalrymple Bay Infrastructure Limited 

 
 




