
 

1 
 

 

 

 

Your ref:  AA1000587 

 

11 April 2022 

 

 

Ms Miriam Kolacz 

Acting Assistant Director 

Competition Exemptions – Mergers, Exemptions and Digital 

Australian Competition & Consumer Commission 

 

By email:  exemptions@accc.gov.au 

 

 

Dear Ms Kolacz 

 

RE: Eastern Metropolitan Regional Council & Ors - application for authorisation  

Submission following ACCC conference and response to ACCC requests for information 

 

We refer to the pre-decision conference held on 25 March 2022 (Conference), and the ACCC's request for 

information from SUEZ dated 30 March 2022 (RFI).  SUEZ makes this additional short submission to address 

three points raised at the Conference, and the ACCC's two questions in its RFI. 

SUEZ does not intend to address every matter raised by the EMRC in its submissions dated 23 and 24 March 

2022, or the comments and advice from Moray & Agnew dated 23 March 2022.  In this respect, we refer to our 

earlier detailed submissions dated 19 November 2021 and 9 March 2022, which set out our position on the 

relevant issues. 

1. EMRC AS A NEW MARKET ENTRANT 

At the Conference, J.J. Richards queried the statement in the Draft Determination that: 

'By sponsoring a new entrant, the Proposed Conduct is likely to result in an increase in 

competition, to the extent EMRC can provide an efficient/competitive service, noting there are 

some checks and balances in place to help ensure that the EMRC will do so.'1 

SUEZ also questions the conclusion that the Proposed Conduct will increase competition on this basis, 

noting that: (a) it cannot be said that there has been an increase in competition in the areas in which 

the Participating Councils acquire waste services (as there will be no meaningful competition in this 

geographic area for 10 years, and there has been no competition to award the exclusive contract); 

and (b) there is no suggestion that the EMRC will operate as a new entrant in the broader metropolitan 

Perth market, competing with other waste services providers.   

 

 
1 Draft Determination, [3.73]. 
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2. EMRC AS A STANDALONE BUSINESS THAT IS NOT SUBSIDISED BY RATEPAYERS 

During the Conference, the EMRC characterised itself as a 'standalone' business that happens to be 

owned by local government entities.  The EMRC said that it was part of the industry and required to 

compete in a similar way to industry.  This statement is in complete juxtaposition to the Proposed 

Conduct as the EMRC will be awarded an exclusive 10 year government contract without tendering 

for it.  

3. OPEN-BOOK PRICING 

During the Conference, the EMRC said it would be pricing its collections services as an 'open book' 

price with a set profit margin.  SUEZ understands this to mean that the cost component would be 

variable and passed on to the Participating Councils with a fixed margin.  This is not how the 

Participating Councils seek or accept collection service prices from private sector organisations, which 

is essentially an all-inclusive fixed service rate with a limited price variation clause.   

4. NATIONAL COMPETITION POLICY 

We refer to Question 1 of the ACCC’s RFI.  The expression 'competitive neutrality' refers to the 

principle that 'government businesses should not enjoy any net competitive advantage simply as a 

result of their public sector ownership'.2  If the Proposed Conduct proceeds, the EMRC will enjoy a 

competitive advantage simply as a result of its public sector ownership – again because an exclusive 

10 year government contract is being awarded without a tender. 

As stated at the Conference, SUEZ has no objection to competing with the EMRC on a level playing 

field. 

5. OPPORTUNITY TO RECOVER ANY LOSSES 

We refer to Question 2 of the ACCC’s RFI.  In the EMRC submission dated 24 March 2022, Moray & 

Agney states3 that the $38/tonne charge for member council waste is used for the purpose of funding 

capital expenditure and is not used to fund operational expenditures, and as a consequence would not 

be used to cross-subsidise the Proposed Conduct.  It is not clear that this is in fact the case.  In this 

respect, we refer to the 19 September 2019 EMRC Council minutes4 where the EMRC Council 

endorsed the statement that “the funding of bins, caddies and initial education/product marketing for 

member Councils will be funded through the Secondary Waste Reserve.”5  The point is that the 

EMRC’s own Council has historically approved the spending of the Reserve for operational expenses 

– and there is no limitation on the EMRC's ability to fund activities associated with the Proposed 

Conduct from its Secondary Waste Reserve. 

Paragraph 4.7 of SUEZ’s submission of 9 March 2022 noted that the Proposed Conduct may enable 

EMRC to cross-subsidise collections by raising charges for waste disposal.  The ACCC rightly notes 

in its draft determination the constraints on EMRC in raising its commercial rate.  SUEZ is referring to 

the ability to recover any collection activity losses through the member Council disposal rate as the 

 
2 Council of Australian Governments, Competition Principles Agreement - 11 April 1995 as amended 13 April 2007, clause 
3(1). 
3 At [37], p 6 of Moray & Agnew's letter.  
4 Available at https://www.emrc.org.au/documents/564/council-minutes. 
5 The Secondary Waste Reserve was established by the EMRC for the specific purpose of provisioning for secondary 
waste treatment technology.   
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members are not afforded the same opportunity to seek alternative disposal arrangements and already 

pay above the market rate. 

 

SUEZ would be pleased to discuss the Application with the ACCC.  If further information in sought, please 

contact me on  or . 

Yours sincerely 

 

Rebecca Goodwin 

Residential Contracts Manager  




