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copyright policy and administration for Australian schools and technical and further education 
institutions (TAFEs).1  
 
CAG TAFE is comprised of senior representatives from TAFE providers and is responsible for 
copyright policy and administration for TAFE institutions across Australia (except Victoria), 
including in relation to arrangements under the statutory education licence which is provided 
for in section 113P of the Copyright Act 1968 (Cth) (Statutory Licence). NCU’s operations 
are funded by the State and Territory Departments of Education, the Catholic and 
Independent school sectors, and TAFE (excluding Victoria). It operates on a triannual funding 
cycle which is agreed and approved by the Australian Education Senior Officials Committee, 
the National Catholic Education Commission, Independent Schools Australia and the TAFE 
jurisdictions. 
 
NCU's primary responsibilities include the following: 
 
(a) negotiating and managing statutory and voluntary licences with collecting societies; 

(b) liaising across the education sector and industry bodies on copyright policy issues; 

(c) preparing submissions to government inquiries on educational copyright issues; and 

(d) providing specialist copyright advice to jurisdictions on copyright issues affecting 
TAFE.  

Victorian TAFEs are represented collectively for copyright purposes, but operate separately 
from CAG TAFE. 
 
The business activities of TAFE institutions is described in response to question 6 below. 
 

1.4 Email address for service of documents in Australia 

   
 
Details of the notified conduct  
 

2. Indicate what the notified conduct is for 

The notified conduct is for collective bargaining under section 93AB of the Competition and 
Consumer Act 2010 (Cth) (CCA).  The notified conduct does not include a collective boycott.  
 

3. Provide details of the notified conduct including: 

3.1 A description of the notified conduct 

Relevant background 
 
Standards are voluntary documents that cover a variety of subjects and set out specifications, 
procedures and guidelines aimed at ensuring that products, services, and systems are safe, 
consistent, and reliable. While there is no requirement for businesses to comply with voluntary 
standards, the Commonwealth, State and Territory governments regularly refer to standards 
in legislation. For example, voluntary standards can form the basis for mandatory safety 
standards published by the Commonwealth Minister under to s 104 of the Australian 
Consumer Law.2 Standards are also afforded status under the CCA. In particular, certain 
provisions do not apply in relation to arrangements regarding standards prepared or approved 
by Standards Australia.3  
 

 
1 See here: https://smartcopying.edu.au/about-us/  
2 See, for example, the mandatory standard regarding design and labelling requirements for child and adult pedal bicycles 
under the Consumer Protection Notice No. 6 of 2004 which incorporates, subject to some amendments, AS/NZS 1927: 1998 
Pedal bicycles — Safety requirements published by Standards Australia/Standards New Zealand on 5 September 1998. 
3 See CCA, s 51(2)(c).  







 

 

 
Australian Competition and Consumer Commission   |  15th November 2022 Page 5 
 

 
Although CAG TAFE is not responsible for copyright policy and administration for Victorian 
TAFEs, CAG TAFE and Victorian TAFEs intend to negotiate together for the purposes of the 
Notified Conduct. 
 
The primary goal of negotiations related to the Notified Conduct is to facilitate access to 
standards on consistent terms for all TAFEs to ensure equitable and consistent terms and 
pricing which is suited to the needs of TAFE institutions.  The Notifying Parties consider that 
although there is an overarching need for consistency and commonality regarding core terms, 
there may be some need for different licence options for individual TAFEs to select from. It 
may be necessary for a licence to account for the particular needs of an individual TAFE in 
relation to, for example, access to international standards.  
 
Notwithstanding any minor variations, the Notifying Parties are seeking through collective 
negotiations to achieve consistency in relation to key terms which will deliver benefits through 
licensing arrangements that are fit for purpose and reflect the particular needs of the TAFE 
sector.  The Notifying Parties expect that collective bargaining will produce a more efficient 
negotiation process and therefore minimise costs. The intent is that collective bargaining will 
reduce the need for parties to raise the same issues individually with the Distributors. 
 
Participation in the Notified Conduct by a Notifying Party is voluntary and subject to the 
discretion of each individual TAFE. Any Notifying Party that does not wish to participate in the 
Notified Conduct may negotiate with Standards Australia and / or the Distributors individually, 
and may also cease to participate in the Notified Conduct at any time. 
 

3.2 Any relevant documents detailing the terms of the notified conduct  

Not applicable.  
 

3.3 The rationale for the Notified Conduct  

The price and terms on which standards are made available by Standards Australia and the 
Distributors differs based on a number of factors, including the number of sites, the licence 
term, simultaneous user requirements, the particular standards selected and whether 
international standards are included. 
 
Most TAFEs have different agreements with the Distributors to access standards. However, 
there are a number of issues with those agreements, including: 
 
(a) the pricing of standards and concerns that they vary significantly among TAFEs (ie. 

that TAFEs may be charged different fees for the same rights / access arrangements); 

(b) the scope of rights granted is not sufficient or fit for purpose for TAFEs; and 

(c) digital rights management systems have been implemented which mean that TAFEs 
are unable to make use of standards in the way they require or may otherwise be able 
to make under the Statutory Licence and other exceptions in the Copyright Act 1968 
(Cth). 

The collective nature of the Notified Conduct is expected to address these concerns in a 
streamlined manner with the aim of designing a fit for purpose license for use of standards in 
TAFEs. Together, the Notifying Parties will have greater bargaining power, and may be able to 
achieve lower licence fees and more favourable licence terms, than if they were to negotiate 
with Standards Australia and / or the Distributors separately. There is a significant asymmetry 
in bargaining power in circumstances where Standards Australia is the principal source of 
standards in Australia, and where those standards are, in effect, an essential input for TAFEs.  
 
The Notified Conduct is intended to address to some extent that imbalance in bargaining 
power. In the absence of the Notified Conduct, individual TAFEs would not be, and have not 
been, able to effectively negotiate a fit for purpose licence with Standards Australia in a fair, 
transparent and equitable manner.  
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Each TAFE is its respective State or Territory Government public provider of Vocational 
Education and Training (VET) services. Generally, the legislation of each State and Territory 
which governs TAFE provides each TAFE with functions similar to the following:  
 
(a) providing technical and further education services to meet the skills needs of 

individuals and the workforce, in ways that recognise the changing nature of 
workplaces and the need for new skills and retraining; 

(b) consulting with industry and the community to ensure technical and further education 
services are relevant to industry, business, students and other groups; 

(c) providing educationally or vocationally disadvantaged groups with access to technical 
and further education and other specialised services; and 

(d) providing students with the maximum opportunity to progress to further education and 
training by linking their studies to further TAFE courses or those of other education 
and training providers. 

TAFEs generally compete in a fragmented and competitive sector with other suppliers of VET 
programs. In the ordinary course of business, TAFEs (as VET providers) act independently 
and operate at arms-length with a view to enrolling students to their respective institutions. 
With respect to the acquisition of Standards, each TAFE currently negotiates directly with a 
Distributor, and in some cases Standards Australia, in accordance with their general 
procurement processes. 
 
Other products and services that TAFE routinely acquire include electronic resources library 
subscriptions e.g. eVideos, ebooks, eJournals etc, digital learning resources for delivery of 
training and assessment, print books and journal, and software licences..  
 

7. Describe the relevant industry or industries. Where relevant, describe the sales 
process, the supply chains of any products or services involved, and the 
manufacturing process. 

The industry relevant to the Notified Conduct is the national VET industry in which the 
Notifying Parties operate. As outlined above, TAFEs generally compete in a fragmented and 
competitive sector with other suppliers of VET programs. 
 
With respect to the acquisition of standards, each TAFE currently negotiates directly with a 
Distributor, and in some cases Standards Australia (for example, if the TAFE is negotiating an 
extracts or PDF licence), in accordance with their general procurement processes.  
 

8. In respect of the overlapping products and/or services identified, provide estimated 
market shares for each of the parties where readily available. 

The VET sector consists of Commonwealth and state/territory government-funded training 
delivered by TAFEs, other government providers (such as universities), private providers and 
community education providers.  In 2020, around 20% of VET training was delivered by 
TAFEs.   
 
In relation to Standards, as noted above, Standards Australia is the principal Australian body 
involved in the development of Standards.  Standards Australia is afforded particular status by 
the Australian government and Standards Australia acts as Australia's representative as part 
of a number of international standards forums. The Notifying Parties regard Standards 
Australia as effectively holding a monopoly position in relation to the development of 
Standards and their distribution through Standards Australia's network of Distributors.      

 
Other major acquirers of standards include the library sector including national, state and 
public libraries, university libraries, government agencies, other registered training 
organisations, industry/employers, private enterprise organisations. 
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9. Describe the factors that would limit or prevent any ability for the parties involved to 
raise prices, reduce quality or choice, reduce innovation, or coordinate rather than 
compete vigorously. You should address: 

9.1 Existing competitors 

TAFEs generally compete in a fragmented and competitive sector with other suppliers of VET 
programs. That is, TAFEs compete with private and community training providers to access 
contestable government training funds, and in order to deliver courses and qualifications to 
meet the needs of students, industry and their respective State or Territory economy. There 
are approximately 4,000 registered training organisations currently in Australia which broadly 
fall into three main categories: 
 
(a) public providers who are funded by the government to provide subsidised training to a 

broad range of trainees (TAFE institutions); 

(b) larger, more established enterprise registered training organisations (privately owned, 
including those operated by individual companies); and 

(c) smaller private registered training organisations. 

It is therefore clear that the Notifying Parties face, and will continue to face, vigorous 
competition from a large number of VET providers operating in Australia.  
 

9.2 Likely entry by new competitors 

Australia's VET sector operates primarily as a market-based system with relative ease of entry 
for private education providers (as evidenced by the large number of participants in the 
industry), subject to registration requirements provided for by the Australian Skills Quality 
Authority. Such requirements include demonstrating financial viability and payment of a 
registration charge. 
 
The high number of VET providers operating in Australia suggests that barriers to entry are 
low.  
 

9.3 Any countervailing power of customers and/or suppliers  

Standards Australia has a virtual monopoly with respect to the provision of standards in 
Australia. Having regard to Standards Australia's dominant position, the conduct proposed by 
the Notifying Parties is unlikely to materially impact this power. By embarking on the Notified 
Conduct, the Notifying Parties hope to address, to some degree at least, the asymmetry in 
bargaining power in order to improve the terms of access to standards for TAFEs, and 
ultimately, for students.  
 

9.4 Any other relevant factors. 

The competitive constraints on the TAFEs will not change at all as a result of the Notified 
Conduct.   
 

Public benefits 
 
10. Describe the benefits to the public that are likely to result from the notified conduct. 

Provide information, data, documents or other evidence relevant to the ACCC’s 
assessment of the public benefits. 

The intention is that the Notified Conduct will generate a number of public benefits, including: 
 
(a) fairness and uniformity in access to standards for TAFE students across Australia, 

ensuring that students are not provided with inferior access to standards, and 
therefore educational experience, purely due to their geographical location; 
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17. If the contracting parties propose to engage in a collective boycott with respect to the 
targets, provide details of: 

17.1 The event/s that would trigger a collective boycott: 

Not applicable.  
 
Given that Standards Australia effectively constitutes a monopoly supplier for standards in 
Australia, and the standards in question are an essential input in the provision of VET with no 
adequate substitutes, the Notifying Parties are not in a position to collectively boycott. 
 

17.2 The process that would be followed: 

Not applicable. 
 

17.3 Any proposed notice period to be given to the target/s prior to commencing a collective 
boycott: 

Not applicable. 
 

17.4 Any proposed dispute resolution procedure between the contracting parties and the 
targets: 

Not applicable. 


















