
 

 

 

 

 

 

Dalrymple Bay Coal Terminal Access Holders and Access Seekers 
– Application for authorisation AA1000541  

Interim authorisation decision 

5 March 2021 

Decision 

1. The Australian Competition and Consumer Commission (the ACCC) has granted 
conditional interim authorisation in respect of the application for authorisation 
AA1000541 lodged by 13 coal mining or coal project development companies, which 
use the coal handling services provided at the Dalrymple Bay Coal Terminal (DBCT) 
located at the Port of Hay Point in central Queensland to export coal, on 21 December 
2020. 

2. The application for authorisation was lodged on behalf of the following named parties, 
which are current access holders and current access seekers to DBCT:  

 Anglo American Metallurgical Coal Pty Ltd 

 BHP Billiton Mitsui Coal Pty Ltd 

 BM Alliance Coal Operations Pty Limited 

 Glencore Coal Assets Australia Pty Limited 

 Clermont Access Pty Ltd 

 Fitzroy Australia Resources Pty Ltd 

 Foxleigh Management Pty Ltd 

 Peabody Energy Australia PCI (C&M Management) Pty Ltd 

 Peabody Energy Australia Pty Ltd 

 Pembroke Olive Downs Pty Ltd 

 Stanmore IP Coal Pty Ltd 

 South32 Eagle Downs Pty Ltd  

 Whitehaven Coal Mining Limited 

(together, the Applicants) 

3. The Applicants sought authorisation also for: 

 their respective successors and assignees 

 their respective related bodies corporate and associated entities, and 

 joint venture participants in the joint ventures which the named Applicants are 
participants in or operators of 

https://www.accc.gov.au/
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(together, the Other Parties).  

4. Authorisation is also sought for future access seekers to DBCT (Future Access 
Seekers) to have the benefit of the authorisation if they subsequently choose to 
participate in the collective negotiation and/or collective arbitration. 

5. Conditional interim authorisation is granted to enable the Applicants listed in 
paragraph 2, the Other Parties described in paragraph 3, and Future Access Seekers as 
described in paragraph 4, to the extent that they engage in the conduct described in this 
paragraph, to commence: 

a) collective negotiation, including collective discussions with the access provider, 
Dalrymple Bay Infrastructure Management Pty Ltd (DBIM)1 of the terms and 
conditions of access (principally pricing) relating to use of DBCT's coal handling 
service; and  

b) potential collective arbitration if those collective negotiations fail to resolve the terms 
and conditions of access 

(the Proposed Conduct).  

6. Interim authorisation does not extend to enabling the Applicants, the Other Parties and 
Future Access Seekers to enter into or give effect to collectively negotiated agreements. 
Interim authorisation was not sought and it is not granted to engage in collective boycott 
activity, and does not extend to sharing of commercially sensitive information in relation 
to coal markets (such as downstream customers, customer pricing, volume projections 
or marketing strategies) or any other markets in which the Applicants, the Other Parties 
and Future Access Seekers are or may be competitors. 

7. Interim authorisation commences immediately and remains in place until it is revoked, 
the date the ACCC’s final determination comes into effect or the date on which the 
application for authorisation is withdrawn. 

Condition of interim authorisation 

8. Interim authorisation is granted on condition that the Applicants, as defined in 
paragraph 2, notify the ACCC of the names of each of the Other Parties, as described in 
paragraph 3, and Future Access Seekers, as described in paragraph 4, that seek to 
engage in the Proposed Conduct by sending an email to exemptions@accc.gov.au with 
the subject ‘AA1000451 – Dalrymple Bay Coal Producers - Notification of entity’ 
identifying the entity(ies) that they wish to be covered by this interim authorisation before 
they engage in the Proposed Conduct. 

9. The ACCC may publish on its public register a list of the notified parties. 

The application for authorisation 

10. The Applicants anticipate that the conduct applied for in the application for authorisation 
would involve: 

a) joint discussions between DBIM and multiple users of and access seekers to DBCT 

                                                
1  The application for authorisation identified the access provider as Dalrymple Bay Coal Terminal Management Pty Ltd 

(DBCTM). On 19 October 2020, DBCTM changed its name to Dalrymple Bay Infrastructure Management Pty Ltd (DBIM). 
Accordingly, the ACCC refers to DBIM as the access provider in this Interim Authorisation Decision. 
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3 

 

b) discussions between the users of DBCT and access seekers to DBCT about those 
negotiations and the positions they should take in them 

c) joint engagement of economic, legal and other advisers to assist in such joint 
negotiations 

d) the entering into and giving effect to user agreements with terms, including pricing, 
resulting from those collective negotiations2 and 

e) collective arbitration of access terms where access terms are not able to be agreed 
collectively with DBIM. 

11. DBCT is a common user coal terminal located at the end of the DBCT coal supply chain. 
It provides a coal handling service facilitating exports of coal produced from the central 
Bowen Basin and transported to Dalrymple Bay by rail.  

12. The Applicants submit that it has been well established through previous regulatory 
assessments that DBCT has a natural monopoly position, with significant market power 
and no close substitutes or constraints from competition; mines in the central part of the 
Bowen Basin are effectively economically captive to utilising DBCT. Given that coal 
producers are price takers in global thermal and metallurgical coal markets, 
infrastructure charges (including the costs of accessing DBCT) have a material impact 
on the competitiveness of coal producers, dependent markets and the economics and 
incentives of coal producers investing in future coal projects in the region. 

13. The coal handling services provided at DBCT have been a declared service under the 
Queensland Competition Authority (QCA) Act since privatisation in 2001. Following a 
recent declaration review, the Queensland Treasurer decided to declare the DBCT coal 
handling service for a further 10 years, until 2030. 

14. DBIM applied for judicial review of the Queensland Treasurer’s decision to declare the 
service for a further 10 years. The appeal was heard in late November 2020 and a 
decision is expected in early 2021. 

15. DBIM is currently subject to an access undertaking until 30 June 2021 and in 2019 it 
lodged a draft access undertaking (the 2019 DAU) with the QCA to apply from 
1 July 2021. In the 2019 DAU, DBIM proposed that the undertaking no longer include a 
QCA approved reference tariff to determine the price of coal handling services for 
access users (as it has done in the past) and instead rely on a negotiate-arbitrate model 
to set the price for the declared service. 

16. In its Draft Decision on DBIM’s 2019 DAU, the QCA stated that DBIM’s pricing model, 
as proposed in its 2019 DAU, could be appropriate to approve, with amendments as 
outlined in the QCA Draft Decision.3 

17. The Applicants submit that it appears likely that the outcome of the 2019 DAU process 
will be that there is no QCA approved reference tariff and existing users and access 
seekers will be exposed to uncertainty in relation to future pricing and will need to 
negotiate prices with DBIM, which the Applicants consider, has significant market 
power. 

18. The QCA Final Decision on the 2019 DAU, which was expected to be released in 
February 2021, has been delayed. 

                                                
2  As specified in paragraph 6, interim authorisation does not extend to entering into or giving effect to collectively negotiated 

agreements. 
3  See QCA, Draft Decision, DBCT Management’s 2019 draft access undertaking, August 2020, Available: 

https://www.qca.org.au/project/dalrymple-bay-coal-terminal/2019-draft-access-undertaking/ 

https://www.qca.org.au/project/dalrymple-bay-coal-terminal/2019-draft-access-undertaking/


4 

 

The authorisation process 

19. Authorisation provides protection from legal action for conduct that may otherwise 
breach the competition provisions of the Competition and Consumer Act 2010 (Cth) (the 
Act). Broadly, the ACCC may grant authorisation if it is satisfied that the benefit to the 
public from the conduct outweighs any public detriment, including from a lessening of 
competition. The ACCC conducts a public consultation process to assist it to determine 
whether a proposed arrangement results in a net public benefit.  

Interim authorisation 

20. Section 91 of the Act allows the ACCC, where it considers it appropriate, to grant interim 
authorisation. This allows the parties to engage in the proposed conduct while the 
ACCC is considering the substantive application for authorisation. 

21. Due to the timing of any changes to the pricing model for DBCT services, the Applicants 
requested interim authorisation to commence collective negotiation with DBIM, while the 
ACCC considers the substantive application for authorisation. 

22. In support of the interim authorisation request, the Applicants submit that: 

a) While the new pricing period under the existing user agreements commences on 
1 July 2021, the existing user agreements provide that: 

I. the price review process is to occur 'in conjunction with' the price review 
which occurs under other user agreements on materially similar terms, 

II. the price review process is to commence 18 months before the 
commencement of the next pricing review period (such that negotiations 
were notionally scheduled to commence 1 January 2020), and 

III. a right to arbitration exists where prices are not resolved by 1 January 
2020. 

b) DBIM has sought to commence the price review process under the existing user 
agreements prior to the approval of DBCT's access undertaking. 

c) Negotiations in relation to the existing user agreement price reviews would be 
anticipated to be expedited following the Final Decision by the QCA on the 2019 
DAU, particularly if it does not include a reference tariff. 

d) The QCA is likely to make a Final Decision on the 2019 DAU soon, before the 
ACCC makes a final determination on the application for authorisation. If that 
decision was to not include a reference tariff, price negotiations and potentially 
arbitrations would be well advanced before the ACCC’s final determination. In this 
scenario, it is preferable for collective negotiations to be able to commence as early 
as possible in order to maximise the prospects of resolving pricing under the 
existing user agreements (whether by collective negotiation, or arbitration) before 
1 July 2021. 

Consultation 

23. The ACCC invited submissions from a range of potentially interested parties including 
DBIM, each of the Applicants, infrastructure owners in the Port of Hay Point coal chain 
and relevant government departments. 

24. DBIM opposes both interim authorisation and any longer term authorisation. DBIM 
submits that: 

a) Interim authorisation will significantly interfere with the QCA’s consideration of the 
current draft access undertaking in circumstances where the QCA’s Final Decision 
is imminent.  
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b) Interim authorisation is unnecessary and not needed; the QCA’s Final Decision on 
the 2019 DAU will include a range of factors relevant to price and while DBIM has 
commenced bilateral negotiations with users and access seekers it has not 
materially progressed these discussions. Any material negotiation cannot 
commence until the QCA Final Decision is released. There is scope within the 
existing user agreements for delayed negotiations via ‘true-up provisions’, so that if 
a price is not determined until after 1 July 2021, any under/over recovery can be 
rectified. 

c) Interim authorisation would result in irreversible harm by allowing the Applicants to 
form a cartel, share information on price expectations and agree a maximum price, 
above which the participants would collectively refer the matter to arbitration, 
resulting in potentially multiple arbitrations. This would undermine the negotiate-
arbitrate regime set out in DBIM’s 2019 DAU. Interim authorisation will enable a 
certain group of users or access seekers to collaborate to form an agreement that 
will disadvantage access seekers or existing users that are not involved in collective 
negotiations. Further, interim authorisation will result in information sharing in other 
competitive markets, for example in calculating the value of the service, users need 
to consider the costs associated with the above rail haulage market. 

d) The timing of the Applicants’ application for authorisation and interim authorisation 
creates a false sense of urgency, in order to gain interim authorisation before the 
ACCC has had an opportunity to properly consider the circumstances and without 
the benefit of full substantive submissions. 

25. The QCA submits that it does not consider any decision the ACCC makes on the 
request for interim authorisation will interfere with its consideration of the 2019 DAU, or 
with the development and release of its Final Decision on the 2019 DAU. 

26. BHP Billiton Mitsui Coal Pty Ltd and BM Alliance Coal Operations Pty Limited (both 
applicants) support the request for interim authorisation and the substantive application 
for authorisation, for the reasons set out in the application. 

27. Foxleigh Management Pty Ltd, also an applicant, submits that changes in the 
Queensland access regulation framework that apply to DBCT would remove the 
independently determined reference tariff. DBIM holds a monopoly position which limits 
the negotiation power of smaller existing access holders and access seekers. Given the 
imminent end of current price agreements, it is prudent for the ACCC to grant interim 
authorisation to enable pricing and access negotiation for the next period to commence. 

28. The Applicants responded to DBIM’s submission, stating that: 

a) Interim authorisation is required because of the likely imminent changes to the 
regulation of the DBCT service that may remove the reference tariff for the DBCT 
service and require the parties to negotiate access charges for DBCT. 

b) It is inappropriate to delay interim authorisation until after the QCA's Final Decision, 
which may not include a reference tariff, where such a delay would leave a gap 
between the QCA's Final Decision and the ACCC's authorisation decision and the 
Applicants would be unable to properly prepare for collective negotiations. 

c) Interim authorisation will not have the anti-competitive impacts that DBIM asserts, 
resulting in the Applicants taking unreasonable positions contrary to their own 
interests and engage in competition law contraventions. 

d) The standard access agreement provides for new access charges to be determined 
by no later than 1 July 2021 and the true-up provisions are provided as a last resort. 
Existing users need to make investment and operational decisions, where the future 
costs of terminal use are a material factor; continuing uncertainty on prices is 
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prejudicial to these users. Further, the access agreement provides for interest to be 
paid on the true-up amounts, exposing users to interest costs. 

e) The timing of the authorisation application, and the request for interim authorisation, 
was appropriate as it was swiftly made by the Applicants as soon as reasonably 
practicable following it becoming evident that the QCA was proposing to approve a 
negotiate-arbitrate model for regulation DBCT charges.  

29. In granting conditional interim authorisation, the ACCC has taken into account all 
submissions received. Further information in relation to the application for authorisation, 
including any public submissions received by the ACCC as this matter progresses, may 
be obtained from the ACCC’s Authorisations Public Register. 

Reasons for decision 

30. The ACCC has granted conditional interim authorisation to enable the Applicants, the 
Other Parties and Future Access Seekers to engage in the conduct described at 
paragraph 5 above.  

31. In granting conditional interim authorisation, the ACCC considers that: 

a) Based on the QCA’s submission, the ACCC’s decision to grant conditional interim 
authorisation is unlikely to interfere with the QCA’s consideration of the 2019 DAU, 
or with the development and release of the QCA’s Final Decision on the 2019 DAU. 

b) There is urgency in the request for interim authorisation as there is a reasonable 
chance that the QCA will soon make a Final Decision that does not specify a 
reference tariff for the period commencing on 1 July 2021 (as it has done for 
previous access undertaking Final Decisions) and therefore the parties are likely to 
need to commence negotiation on terms and conditions of access as soon as 
practicable. Further, if the Queensland Treasurer’s decision to declare the service 
were overturned as a result of the judicial review, the parties would likely need to 
commence negotiation as soon as practicable. The ACCC notes DBIM’s 
submission that it is highly unlikely that any price review negotiations will progress 
materially prior to the QCA’s Final Decision. However, it is likely that negotiation will 
commence soon after the QCA Final Decision is released. It is also likely that the 
QCA will make a Final Decision several months before the ACCC makes a final 
determination regarding the substantive authorisation. Conditional interim 
authorisation will allow the applicants to prepare for and commence negotiations as 
early as possible. 

c) It is unlikely that conditional interim authorisation will materially harm competition. 
The Applicants submit that collective negotiation is voluntary and coal exporters 
using the DBCT are free to engage in collective negotiation or commence or 
continue any bilateral discussions with DBIM. The Applicants did not seek interim 
authorisation to engage in collective boycott activity, and interim authorisation does 
not extend to sharing of commercially sensitive information between users in 
relation to coal markets (such as downstream customers, customer pricing, volume 
projections or marketing strategies) or any other markets in which they are or may 
be competitors. Further, conditional interim authorisation does not extend to 
entering into collectively negotiated agreements.  

The ACCC notes DBIM’s concerns that, if conditional interim authorisation is 
granted and the parties engaging in collective negotiation collectively decide on a 
maximum price for the service which DBIM rejects, the parties to the conduct may 
refer the matter to collective arbitration, potentially resulting in multiple arbitrations. 
The ACCC does not share this concern: collective arbitration is likely to reduce the 
number of arbitrations compared to a future with bilateral negotiation/arbitration. 
Further, the ACCC considers that any arbitration would likely determine a price 

https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/authorisations-register/dalrymple-bay-coal-producers-collective-negotiation-with-dbct-management
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based on the efficient cost of supply, rather than a price agreed between coal 
producers. Once one arbitration had determined an efficient price, there would be 
little incentive for other producers to try to hold out for their previously agreed price. 

Accordingly, the ACCC considers that granting conditional interim authorisation is 
unlikely to materially alter the competitive dynamics in any relevant market on an 
ongoing basis, and that if authorisation is ultimately not granted, it is likely that the 
relevant markets will return to substantially their current state. 

d) Conditional interim authorisation is likely to result in greater certainty for both the 
Applicants and DBIM. Negotiating pricing before 1 July 2021 is likely to avoid delays 
in determining prices, improving investment and operational decisions for both the 
Applicants and DBIM and also avoiding interest payments arising from the true-up 
provisions in existing access agreements. Interim authorisation is likely to facilitate 
this outcome. 

Reconsideration of conditional interim authorisation 

32. The ACCC may review the conditional interim authorisation at any time. The ACCC’s 
decision in relation to the conditional interim authorisation should not be taken to be 
indicative of whether or not final authorisation will be granted. 


	Dalrymple Bay Coal Terminal Access Holders and Access Seekers – Application for authorisation AA1000541
	Interim authorisation decision
	5 March 2021
	Decision
	Condition of interim authorisation
	The application for authorisation
	The authorisation process
	Interim authorisation

	a) While the new pricing period under the existing user agreements commences on 1 July 2021, the existing user agreements provide that:
	I. the price review process is to occur 'in conjunction with' the price review which occurs under other user agreements on materially similar terms,
	II. the price review process is to commence 18 months before the commencement of the next pricing review period (such that negotiations were notionally scheduled to commence 1 January 2020), and
	III. a right to arbitration exists where prices are not resolved by 1 January 2020.
	b) DBIM has sought to commence the price review process under the existing user agreements prior to the approval of DBCT's access undertaking.
	c) Negotiations in relation to the existing user agreement price reviews would be anticipated to be expedited following the Final Decision by the QCA on the 2019 DAU, particularly if it does not include a reference tariff.
	d) The QCA is likely to make a Final Decision on the 2019 DAU soon, before the ACCC makes a final determination on the application for authorisation. If that decision was to not include a reference tariff, price negotiations and potentially arbitratio...
	Consultation

	a) Interim authorisation will significantly interfere with the QCA’s consideration of the current draft access undertaking in circumstances where the QCA’s Final Decision is imminent.
	b) Interim authorisation is unnecessary and not needed; the QCA’s Final Decision on the 2019 DAU will include a range of factors relevant to price and while DBIM has commenced bilateral negotiations with users and access seekers it has not materially ...
	c) Interim authorisation would result in irreversible harm by allowing the Applicants to form a cartel, share information on price expectations and agree a maximum price, above which the participants would collectively refer the matter to arbitration,...
	d) The timing of the Applicants’ application for authorisation and interim authorisation creates a false sense of urgency, in order to gain interim authorisation before the ACCC has had an opportunity to properly consider the circumstances and without...
	a) Interim authorisation is required because of the likely imminent changes to the regulation of the DBCT service that may remove the reference tariff for the DBCT service and require the parties to negotiate access charges for DBCT.
	b) It is inappropriate to delay interim authorisation until after the QCA's Final Decision, which may not include a reference tariff, where such a delay would leave a gap between the QCA's Final Decision and the ACCC's authorisation decision and the A...
	c) Interim authorisation will not have the anti-competitive impacts that DBIM asserts, resulting in the Applicants taking unreasonable positions contrary to their own interests and engage in competition law contraventions.
	d) The standard access agreement provides for new access charges to be determined by no later than 1 July 2021 and the true-up provisions are provided as a last resort. Existing users need to make investment and operational decisions, where the future...
	e) The timing of the authorisation application, and the request for interim authorisation, was appropriate as it was swiftly made by the Applicants as soon as reasonably practicable following it becoming evident that the QCA was proposing to approve a...
	Reasons for decision

	a) Based on the QCA’s submission, the ACCC’s decision to grant conditional interim authorisation is unlikely to interfere with the QCA’s consideration of the 2019 DAU, or with the development and release of the QCA’s Final Decision on the 2019 DAU.
	b) There is urgency in the request for interim authorisation as there is a reasonable chance that the QCA will soon make a Final Decision that does not specify a reference tariff for the period commencing on 1 July 2021 (as it has done for previous ac...
	c) It is unlikely that conditional interim authorisation will materially harm competition. The Applicants submit that collective negotiation is voluntary and coal exporters using the DBCT are free to engage in collective negotiation or commence or con...
	The ACCC notes DBIM’s concerns that, if conditional interim authorisation is granted and the parties engaging in collective negotiation collectively decide on a maximum price for the service which DBIM rejects, the parties to the conduct may refer the...
	Accordingly, the ACCC considers that granting conditional interim authorisation is unlikely to materially alter the competitive dynamics in any relevant market on an ongoing basis, and that if authorisation is ultimately not granted, it is likely that...
	d) Conditional interim authorisation is likely to result in greater certainty for both the Applicants and DBIM. Negotiating pricing before 1 July 2021 is likely to avoid delays in determining prices, improving investment and operational decisions for ...
	Reconsideration of conditional interim authorisation


