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Insurance Council of Australia – 
Application for authorisation AA1000582 

Interim authorisation decision 
1 December 2021 

Decision 

1. The Australian Competition and Consumer Commission (the ACCC) has granted interim 
authorisation in respect of the application for authorisation AA1000582, lodged by the 
Insurance Council of Australia (ICA) on 7 October 2021. 

2. Interim authorisation is granted for the ICA and certain of its members, being those who 
issue business interruption (BI) insurance policies, to enter and give effect to the 
arrangements described at paragraphs 11 to 13 below, relating to the use of a web-
based tool developed to help process BI claims arising from the COVID-19 pandemic 
(the DSpark Tool). Interim authorisation is also granted for any other parties who may 
wish to use the DSpark Tool in the future to enter and give effect to such arrangements. 
Interim authorisation does not extend to the making or giving of effect to any 
agreements outside of the terms of the user agreements described at paragraph 13 
below.  

3. The ACCC grants interim authorisation in relation to Division 1 of Part IV and section 45 
of the Competition and Consumer Act 2010 (Cth) (the Act).   

4. Interim authorisation commences immediately and remains in place until it is revoked, 
the application for authorisation is withdrawn or the date the ACCC’s final determination 
comes into effect. 

Background 

5. The ICA submits the following with respect to the application.  

6. Insurers have received a range of claims from BI policy holders seeking indemnity for 
the financial impacts of the COVID-19 pandemic.  

7. Many BI insurance policies refer to the location of an occurrence or outbreak of a 
disease which has caused interruption or interference to the insured business (i.e. some 
of the policies require the occurrence or outbreak at the insured’s premises, while others 
require an occurrence or outbreak within a specified radius of the insured's premises). 
Another element common to many BI policies is that there has been a prevention of 
access to the insured’s premises, as a result of an order or action by a government or 
statutory authority, which has caused interruption or interference to the business. 

8. The interpretation of BI policy wordings in the context of COVID-19 related claims is 
currently the subject of a test case in the Federal Court of Australia (the BI test case). 
The BI test case was commenced in order to obtain guidance from the Federal Court as 
to how BI policy wordings are to be interpreted and applied. Court proceedings are 
expected to conclude by the end of 2021 or shortly thereafter. 

The application for authorisation 

9. The ICA seeks authorisation on behalf of itself and its members who issue BI policies, of 
which there are currently 19 (the Applicants). The ICA is a representative body of the 
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general insurance industry. The Applicants also submit that other parties, including non-
ICA members, may wish to use the DSpark Tool in the future. 

10. The ICA’s 56 members include both insurers and reinsurers who collectively write 
approximately 95% of the total premium income in the Australian general insurance 
market.  

11. The specific conduct the subject of the application for authorisation is the arrangements 
that will be entered into between the ICA and users to use the DSpark Tool. This 
involves the ICA entering and giving effect to a User Agreement, which sets out the 
terms of use and access, with each participating ICA member (or other user) (the 
Proposed Conduct).  

12. The User Agreement defines the rights and responsibilities of each user, for example 
requiring them to pay a fee to the ICA. It will contain terms that limit the use of the 
DSpark Tool to obtaining the information in paragraph 15 in the context of determining 
whether to grant indemnity in respect of a specific COVID-19 related BI insurance claim.  

13. On 23 November 2021, the Applicants provided the ACCC with a final version of the 
User Agreement that would be entered into with participating ICA members, on a 
confidential basis. The interim authorisation the ACCC has granted is in respect of 
arrangements to use the DSpark Tool entered and given effect to in accordance with the 
terms of this User Agreement. Interim authorisation is also granted in respect of user 
agreements in equivalent terms for non-ICA members.  

14. Participation of ICA members in the Proposed Conduct is voluntary. At the time of 
lodging the application for authorisation, 12 of ICA’s members had indicated an intention 
to use the DSpark Tool. 

15. The DSpark Tool will be used to assist insurers in the assessment of BI claims arising 
from COVID-19 made under policies that have already been issued to customers. 
Where a COVID-19 related BI claim is submitted, the DSpark Tool will enable insurers 
to identify:  

a. whether there have been any COVID-19 exposure sites at, or within a specific 
radius of, the insured premises (using public health data); and 

b. any relevant public health orders issued by State and Territory Governments 
that applied to a policy holder’s business based on the location and date of 
such orders. 

16. The Proposed Conduct will not extend to any information sharing or agreement between 
participating members as to their individual claims assessment processes, pricing, terms 
of future BI policies, or any other conduct which could affect competition amongst 
insurers who provide BI cover. Participating members will continue to assess BI claims 
they receive, and otherwise deal with customers, independently of each other.   

17. Information collated by the DSpark Tool will also be made available by the insurers to 
insureds in the form of a report in respect of their claims, to assist them with their claim. 

18. The Applicants seek authorisation up to and including 1 October 2023 to allow sufficient 
time for COVID-19 related BI claims to be assessed and determined, following the 
conclusion of proceedings regarding the BI test case in the Federal Court.  

The authorisation process 

19. Authorisation provides protection from legal action for conduct that may otherwise 
breach the competition provisions of the Act. Broadly, the ACCC may grant 
authorisation if it is satisfied that the benefit to the public from the conduct outweighs 
any public detriment, including from a lessening of competition. The ACCC conducts a 
public consultation process to assist it to determine whether a proposed arrangement 
results in a net public benefit.  
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Interim authorisation 

20. Section 91 of the Act allows the ACCC, where it considers it appropriate, to grant interim 
authorisation. This allows the parties to engage in the Proposed Conduct while the 
ACCC is considering the substantive application. 

21. The Applicants requested interim authorisation to enable them to: 

• allow for testing and further development of the DSpark Tool prior to the ACCC’s 
final determination in relation to the substantive application for authorisation 

• conduct necessary meetings regarding the DSpark Tool’s functionality and data 
outputs, and  

• provide sufficient time to incorporate the DSpark Tool into existing claims 
management processes so that it is available for use once the BI test case is 
finally determined. 

Consultation 

22. The ACCC invited submissions from a range of potentially interested parties including 
ICA’s members who provide BI policies, relevant industry associations and regulatory 
bodies, and state and federal government bodies. The ACCC received one submission 
from the Australia Financial Complaints Authority (AFCA) who supports the 
development of the DSpark Tool. AFCA considers that the DSpark Tool is required 
urgently in order to ensure COVID-19 related BI claims are handled fairly, consistently 
and efficiently. 

23. Further information in relation to the application for authorisation, including any public 
submissions received by the ACCC as this matter progresses, may be obtained from the 
ACCC’s website www.accc.gov.au/authorisations. 

Reasons for decision 

24. In granting interim authorisation, the ACCC considers that there is a need to commence 
the Proposed Conduct given that the Applicants expect there will be an influx of BI 
claims relating to COVID-19 following the conclusion of Federal Court proceedings in 
the BI test case. Interim authorisation will allow participating members to test and 
develop the DSpark Tool with the aim of having it fully available for use when the BI test 
case is determined, expected by the end of 2021 or shortly thereafter.  

25. The ACCC also recognises the Applicants’ intention to ensure BI claims are managed in 
a consistent, transparent and timely way and policy holders are treated fairly.  

26. The ACCC’s preliminary view is that public benefits are likely to arise from the Proposed 
Conduct. The DSpark Tool involves the aggregation and supply of publicly available 
data in order to reduce the amount of information required to be provided by policy 
holders to support their BI claim. This is likely to reduce the cost and time policy holders 
need to spend on the process. The Proposed Conduct is likely to enable participating 
members to provide a more efficient claims assessment process to policy holders, 
reducing the time, resources and costs involved in processing claims. It is also likely to 
improve the transparency of the claims handling process and may reduce the number of 
complaints insurers receive.  

27. The ACCC also considers that:  

• The Proposed Conduct is limited to providing common access for insurers to a 
database that aggregates existing, publicly available, information.  

• The Proposed Conduct is a temporary measure in response to the COVID-19 
pandemic, with authorisation being sought until 2 October 2023, intended to assist 
ICA members to efficiently manage the assessment of BI claims arising from COVID-
19 following the conclusion of the BI test case. 

http://www.accc.gov.au/authorisations
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• Cooperation between participating members will be limited to meeting to discuss and 
share information about the DSpark Tool's functionality and data outputs and 
agreeing to common terms of access.  

• Authorisation is not sought for, and interim authorisation is not granted for, any 
conduct in relation to the price or terms of BI insurance policies.  

• Use of the DSpark Tool is voluntary and open to all ICA members and non-
members.1 Users who want to access the DSpark Tool in future will be subject to the 
same terms of use and access as the original participating members.  

• Interim authorisation is unlikely to materially alter the competitive dynamics in any 
market. If authorisation is not ultimately granted, use of the DSpark Tool can be 
discontinued with no lasting impact on any market. 

Reconsideration of interim authorisation 

28. The ACCC may review the interim authorisation at any time, including in response to 
any feedback raised following interim authorisation. The ACCC’s decision in relation to 
the interim authorisation should not be taken to be indicative of whether or not the final 
authorisation will be granted. 

 
1 Users are required to pay an ‘Allocated Fee’ for access to the DSpark Tool which contributes to funding its development. The 
cost of development will be apportioned between users, calculated with reference to their share of gross written premium. If 
additional parties decide to enter the User Agreement to access the DSpark Tool at a later date, the fees will be recalculated 
and refunds will be provided to original users who have already paid their fee.   
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