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Australian Energy Council – 
Application for authorisation AA1000502 

Interim authorisation decision 
1 May 2020 

Decision 

1. The Australian Competition and Consumer Commission (the ACCC) has granted 
conditional interim authorisation in respect of the application for authorisation 
AA1000502 lodged by the Australian Energy Council (AEC) on 17 April 2020. 

2. The AEC has applied for authorisation on behalf of itself, its members and any other 
party involved in retailing gas or electricity who in the future wishes to engage in the 
conduct that is the subject of the application (the Participating Parties). A list of AEC 
members is at Annexure A.  

3. The AEC is seeking authorisation to enable AEC members, and any other party involved 
in retailing gas or electricity to discuss, to share information, and enter into 
arrangements to provide financial and other relief to energy users who may be 
financially impacted as a result of the COVID-19 pandemic.  

4. The ACCC has granted interim authorisation for the Participating Parties to engage in 
the particular examples of conduct listed at paragraph 16 below, provided that the 
conduct has the purpose specified in paragraph 13(b) (the Authorised Conduct). 

5. Interim authorisation is granted subject to the conditions described at paragraph 29.  

6. Interim authorisation has not been sought, or granted, for the Participating Parties to 
discuss, share information or reach agreements relating to their retail prices for 
electricity or gas. Interim authorisation also does not extend to any:  

 discussions or agreements between the Participating Parties about wholesale 
energy prices, or 

 discussions or agreements about any other matters relating to their businesses. 

7. Interim authorisation commences immediately and remains in place until it is revoked, or 
the date on which the application for authorisation is withdrawn, or the date the ACCC’s 
final determination comes into effect. 

Background 

8. The AEC is an industry organisation representing 23 major electricity and downstream 
natural gas businesses operating in the wholesale and retail energy markets. AEC’s 
members collectively generate the majority of electricity in Australia and sell gas and 
electricity to over 10 million homes and businesses. 

9. The COVID-19 pandemic is having a significant economic impact on consumers and 
businesses in Australia. The economic impacts of the pandemic mean that some 
consumers, including residential customers and businesses of all sizes, may face 
difficulties paying their energy bills. Reflecting this context, the Australian Energy 
Regulator (AER) has recently released a Statement of Expectations, setting out its 
expectations of energy businesses in light of the COVID-19 pandemic, including its 
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expectation that energy businesses will help people who are or will be affected by 
dramatic changes to their lives, businesses, income and working arrangements.  

10. Further, on 2 April 2020 Energy Networks Australia (ENA), an industry association 
representing operators of electricity transmission, electricity distribution and gas 
distribution networks in Australia announced a Networks Relief Package, with effect 
from 1 April 2020. The Networks Relief Package includes, among other things, rebates 
for small business customers, and rebates or deferral for residential customers, of 
network charges in some circumstances. In announcing the package ENA stated that 
networks will work with energy retailers to ensure the benefits of the package flow 
through to customers smoothly. 

11. The AEC submits that as network operators do not bill energy consumers directly, 
implementation of the Networks Relief Package requires retailers to adjust customer 
bills, billing practices and other arrangements to ensure that customers receive 
necessary support as applicable. 

The application for authorisation 

12. The AEC seeks authorisation on behalf of: 

(a) itself;  

(b) its members (AEC Members); and 

(c) any other party involved in retailing gas or electricity who in the future wishes to 
engage in the conduct that is the subject of the application, provided the ACCC is 
notified in advance (Notified Non-Members). 

(together, the Participating Parties) 

13. The Participating Parties sought authorisation to: 

(a) share information, discuss, and in due course enter into and/or give effect to any 
contract, arrangement or understanding between them, or engage in any conduct; 

(b) which has the purpose of providing financial and/or other relief to retail energy 
customers facing financial difficulties as a result of the COVID-19 pandemic, 
including residential customers and business customers of any size. 

(the Proposed Conduct) 

14. This would include, but is not limited to, AEC Members and any Notified Non-Members 
entering into discussions and arrangements regarding the Networks Relief Package 
relief package announced on 2 April 2020 by ENA.  

15. Network operators do not bill energy consumers directly, so implementation of the 
Networks Relief Package requires retailers to adjust customer bills, billing practices and 
other arrangements to ensure that customers receive necessary support as applicable.   

16. The AEC advised that the nature of the Proposed Conduct had not been determined in 
terms of the precise form that customer relief might take and how the eligible customers 
might be defined. However, the AEC advised that examples of the Proposed Conduct 
that could occur depending on how the pandemic evolves are: 

(a) discussing, agreeing and implementing a consistent minimum approach to financial 
customer relief such as discounts, rebates, bill deferrals, fees or payment plans, 
including how to identify residential and businesses customers likely to be facing 
financial difficulties as a result of the pandemic 

(b) discussing, agreeing and implementing a consistent minimum approach to other 
customer relief, such as deferral of disconnections 
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(c) discussing, agreeing and implementing with ENA and its members possible 
modifications to the Networks Relief Package if appropriate to ensure that it 
effectively targets customers most likely to be experiencing financial difficulties as a 
result of the COVID-19 pandemic 

(d) discussing, agreeing and implementing a consistent minimum approach to 
implementing the Networks Relief Package and any modifications to it, including 
adjustments to energy bills for eligible customers 

(e) discussing, agreeing and implementing common processes for delivering any of the 
above customer relief or communicating the customer relief that is available, and 

(f) discussing and agreeing with governments any of the above. 

17. The AEC seeks authorisation for 12 months from the date of final authorisation. 

The authorisation process 

18. Authorisation provides protection from legal action for conduct that may otherwise 
breach the competition provisions of the Competition and Consumer Act 2010 (Cth) (the 
Act). Broadly, the ACCC may grant authorisation if it is satisfied that the benefit to the 
public from the conduct outweighs any public detriment, including from a lessening of 
competition. The ACCC conducts a public consultation process to assist it to determine 
whether proposed conduct results in a net public benefit. 

19. The power conferred upon the ACCC to authorise conduct is discretionary. In exercising 
that discretion, the ACCC may have regard to considerations relevant to the objectives 
of the Act.  

20. The ACCC may specify conditions in an authorisation. The legal protection provided by 
an authorisation does not apply if any conditions are not complied with.  

Interim authorisation 

21. The ACCC may, where it considers it appropriate, grant interim authorisation which 
allows parties to engage in conduct while the ACCC is considering the substantive 
application. 

22. The AEC requests urgent interim authorisation so the AEC, AEC Members and Notified 
Non-Members can work together immediately to collectively implement relief measures 
for affected customers (including consistent implementation of the Networks Relief 
Package) in order to address the immediate hardship facing consumers of retail energy 
as a result of the COVID-19 pandemic. 

23. The AEC submits that urgent interim authorisation should be granted for the following 
reasons: 

(a) There are significant benefits in the Participating Parties offering customers 
minimum terms of financial and/or other relief in respect of their energy bills. 

(b) The Participating Parties consider that they will be able to develop this relief more 
quickly and more efficiently if they work together. 

(c) Having minimum terms in place will enable the Participating Parties to better 
promote those minimum terms to the public. 

(d) There is a significant public benefit in the Participating Parties being able to quickly 
respond and provide certainty to customers in financial distress as a result of the 
COVID-19 pandemic. This is because speed and certainty will assist in reducing the 
stress and anxiety of those customers who need to know what relief will be available 
so that they can better manage their cash flows during the crisis. 

(e) The ACCC can review and revoke the interim authorisation at any time. 
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Consultation 

24. The ACCC has not conducted a public consultation process in respect of the request for 
interim authorisation.  

25. The ACCC will conduct a public consultation process on the substantive application for 
authorisation and will further examine the public benefits and detriments likely to result 
from the Proposed Conduct during that process. Details regarding how to make a 
submission will be available on the ACCC’s authorisations public register.  

26. The ACCC sought the views of ENA about the Proposed Conduct. ENA advised that it 
supports the application for authorisation. ENA stated that the COVID-19 crisis is having 
an unprecedented personal and economic impact globally and ENA recognises the 
impact of the crisis on energy customers and the need for retailers to work together to 
design additional support measures for customers in hardship as a result of COVID-19. 

27. The ACCC also consulted with the AER to inform its decision about whether to grant 
interim authorisation to the Proposed Conduct. 

Granting of conditional authorisation 

28. The ACCC has granted interim authorisation for the Participating Parties to engage in 
the particular examples of conduct listed at paragraph 16, provided that the conduct has 
the purpose specified in paragraph 13(b). 

29. Interim authorisation is granted subject to the following conditions: 

Condition 1: Notification of future parties 

 The AEC must provide notice to the ACCC of any new Notified Non-Members that 
will be involved in the conduct for which interim authorisation is granted at least one 
business day before the new Notified Non-Members engage in any Authorised 
Conduct. 

Condition 2: Notification of meetings 

 The AEC must provide the ACCC/AER with at least 24 hours’ notice of any meetings 
(including by telephone or video link) where material proposed decisions, contracts, 
arrangements or understandings which rely on the interim authorisation are 
expected to be discussed, made or entered into, including details of what is intended 
to be discussed at this meeting. An ACCC/AER representative may attend any such 
meeting. 

Condition 3: Conduct to be not inconsistent with Statement of Expectations 

 The Participating Parties must not enter into, or give effect to, any contract, 
arrangement or understanding that is, or contains one or more provisions that are, 
materially inconsistent with relevant applicable principles set out in the AER’s 
‘Statement of Expectations of energy businesses: Protecting consumers and the 
market during COVID-19’ dated 9 April 2020. 

Condition 4: Reporting requirements 

 The AEC must provide regular updates to the ACCC/AER regarding the type of 
information which has been shared between some or all AEC Members and Notified 
Non-Members, in reliance on the interim authorisation, as well as material 
developments in relation to the Authorised Conduct and all material decisions made 
as part of engaging in the Authorised Conduct (including any material contracts and 
agreements made and understandings entered into). The AEC will provide any such 
updates by way of a regular meeting with the ACCC/AER, the first of which will 
occur within two weeks of interim authorisation being granted. The AEC, any AEC 

https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/authorisations-register/australian-energy-council-limited
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member and any Notified Non-Member involved or proposing to be involved in the 
conduct which is authorised must promptly provide any further information about the 
Authorised Conduct or compliance with the conditions imposed by this interim 
authorisation that the ACCC requests from time to time. 

Condition 5: Termination of contracts 

 Any contract, arrangement or understanding entered into in reliance on this interim 
authorisation must provide for its immediate termination if the Authorised Conduct is 
no longer authorised by this interim authorisation or a final authorisation, and all 
conduct giving effect to any such contract, arrangement or understanding must 
cease upon its termination, other than: 

  any provisions dealing with ongoing confidentiality obligations; or 

 any commitments made to residential or business customers by AEC 
Members or Notified Non-Members including, without limitation, payment 
plans or bill deferrals. 

Reasons for decision 

30. In granting interim authorisation, the ACCC recognises the urgency of the request for 
interim authorisation in light of the economic disruption being faced by many businesses 
and consumers as a result of the COVID-19 pandemic. 

31. The ACCC considers that it is unlikely that the Participating Parties engaging in the 
conduct for which the ACCC has granted interim authorisation will significantly impact 
competition in the long term, due to the following factors:  

 Interim authorisation is limited to certain arrangements, as described in paragraph 
16, regarding financial or other relief available for customers facing financial 
difficulties as a result of the COVID-19 pandemic. This is a temporary measure and 
conduct undertaken pursuant to this interim authorisation should not have lasting 
effects on retail energy markets. 

 The Authorised Conduct does not prohibit AEC Members or Notified Non-Members 
offering more generous and/or tailored relief to their customers. It is also voluntary 
with any party able to opt out of the Authorised Conduct. The Authorised Conduct 
does not involve discussing, sharing information or reaching any agreement 
regarding retail energy products to be offered by each retailer.  

 The Authorised Conduct does not involve discussing, sharing information or 
reaching agreement on the retail prices for electricity or gas. To the extent the 
discussions under the Authorised Conduct result in changes to the price that 
customers pay for retail energy (for example, through discounts, rebates or bill 
deferrals), the agreements under the Authorised Conduct will not impact the 
products consumers can purchase.  

 The Authorised Conduct does not involve discussing, sharing information or 
reaching agreement on the wholesale prices for electricity or gas. 

32. The ACCC considers that enabling energy retailers to urgently assist customers 
experiencing financial difficulties by providing relief until the COVID-19 pandemic and its 
impacts subside is likely to result in a significant public benefit. However, the ACCC also 
notes that energy retailers currently are able to individually adapt their existing hardship 
relief policies to address customer difficulties created by the COVID-19 pandemic, as 
some already have. 

33. Notwithstanding this, the ACCC considers that energy retailers being able to discuss, to 
share information, and enter into arrangements to provide financial and other relief to 
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energy users who may be financially impacted as a result of the COVID-19 pandemic is 
likely to result in public benefits. In particular: 

 Clear and consistent messaging to inform the public of the process for seeking relief 
from the Participating Parties, thereby providing customers with a better 
understanding of the financial relief packages available and how they can be 
accessed and driving greater uptake of relief measures, noting that the AEC 
Members make up the majority of energy retailers. Clear and consistent messaging 
is particularly important in the current circumstances where many customers will be 
seeking financial relief for the first time and will be unfamiliar with what relief is 
available. 

 Providing certainty about the minimum terms of relief packages available, including 
for business customers some of whom are not covered by individual retailers’ 
existing financial hardship policies. In this respect, the ACCC considers that it is 
more likely that energy retailers will extend financial hardship policies to cover 
business customers where there is agreement between them to do so. 

 Quicker, and more effective engagement with ENA and its members about possible 
modifications to the Networks Relief Package if appropriate to ensure that it is 
effectively targeted.  

 More timely and effective implementation of a consistent minimum approach to 
implementing the Networks Relief Package. 

34. The ACCC considers that it is important for these public benefits to be realised that any 
relief measures agreed are effectively and accurately communicated to customers. 

35. The ACCC also considers that the AER’s Statement of Expectations provides important 
principles that should be adopted by energy retailers as minimum standards in their 
dealings with customers. Accordingly, the ACCC has imposed a condition that any 
agreements concluded by the Participation Parties under the interim authorisation must 
not be materially inconsistent with the Statement of Expectations. 

36. The ACCC notes that all electricity and gas retailers would be able to participate in the 
Proposed Conduct and that the nature of the Proposed Conduct described at paragraph 
10 is very broad.  

37. The ACCC is concerned that there is a risk of competitive distortion to the extent that 
the contracts, arrangements or information sharing which is facilitated between the 
Participating Parties results in broader discussions or agreements about the terms of 
their offers to customers than necessary for the stated purpose of providing relief to 
customers who are faced with hardship as a result of the COVID-19 pandemic. The 
ACCC also notes there is a risk that an industry-wide agreement could result in some 
customers being offered a lower level of relief than would otherwise occur if the 
Participating Parties independently developed their own responses. In particular, some 
Participating Parties may decide to adopt the agreed relief measures where, absent the 
Proposed Conduct, they may have individually implemented a higher level of relief.  

38. To address the broad scope of the Proposed Conduct, the ACCC has granted interim 
authorisation only for the Participating Parties to discuss, agree and implement the 
types of arrangements described at paragraph 16. Interim authorisation does not extend 
to any other discussions or agreements between energy retailers. 

39. The ACCC has also imposed various conditions, described at paragraph 29, to ensure 
transparency and oversight of discussions and agreements by the ACCC/AER.  

Reconsideration of interim authorisation 

The ACCC may review a decision on interim authorisation at any time, including in 
response to feedback raised following interim authorisation. If any persons, including 
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businesses and consumers seeking relief from the parties, have concerns with the way 
the Participating Parties are dealing with them during the period of interim authorisation, 
they are encouraged to advise the ACCC. 

40. The ACCC’s decision in relation to the interim authorisation should not be taken to be 
indicative of whether or not the final authorisation will be granted. 
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Annexure A: List of AEC Members 
 
Industry participants who are full members of the AEC as at 17 April 2020 and intended to 
be covered by the definition of 'AEC Members': 

 AGL Energy 

 Alinta Energy 

 Amaysim 

 Aurora Energy 

 CleanCo Queensland 

 Click Energy 

 CS Energy 

 Delta Electricity 

 EnergyAustralia 

 Energy Developments Limited (EDL) 

 Energy Queensland 

 Engie 

 GloBird Energy 

 Hydro Tasmania 

 Infigen 

 InterGen 

 Kleenheat 

 Lumo Energy 

 Momentum Energy 

 Origin Energy 

 Pacific Hydro 

 Powershop 

 Red Energy 

 Snowy Hydro 

 Stanwell 

 Synergy 

 Tango Energy 

 WinConnect 
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