
 

 

 

 

 

Determination  
 
Application for authorisation AA1000582 lodged by 

Insurance Council of Australia  

in respect of 

arrangements to assist the assessment of business interruption insurance 

claims arising from COVID-19  

Authorisation number: AA1000582 
 

24 March 2022 

Commissioners:  Keogh 

     Brakey 

     Rickard  

Ridgeway  

      

      

  



 

  1 

 

Summary 

The ACCC has decided to grant authorisation to enable the Insurance Council of 
Australia and firms that issue business interruption (BI) insurance policies to enter 
and give effect to agreements to use a web-based portal called the DSpark Tool to 
assist in the assessment of claims arising from COVID-19. The DSpark Tool provides 
a common database that aggregates existing, publicly available information about 
COVID-19 exposure sites and public health orders. 

The ACCC has decided to grant authorisation until 2 October 2023.  

The ACCC considers that the proposed conduct is likely to result in some public 
benefits in the form of more transparent and efficient claims handling processes for 
insurers and holders of business interruption insurance policies. The proposed 
conduct is likely to result in little, if any, public detriment. Insurers will individually 
continue to assess BI claims arising from COVID-19 according to the policies they 
have issued. Use of the DSpark Tool does not involve any agreement relating to the 
price or terms of BI insurance policies offered by insurers. 

1. The application for authorisation  

1.1. On 7 October 2021, the Insurance Council of Australia, a representative body of the 
general insurance industry in Australia, lodged application for authorisation 
AA1000582 with the Australian Competition and Consumer Commission (the ACCC) 
on behalf of itself and certain of its members who issue business interruption (BI) 
insurance policies (together, the Applicants).1 The Applicants are seeking 
authorisation to enter and give effect to agreements to use a web-based portal that 
has been developed to assist in the assessment of BI claims arising from COVID-19. 
Authorisation is sought until 2 October 2023. Authorisation is also sought for other 
parties, including non-ICA members, who wish to use the DSpark Tool in the future.   

1.2. This application for authorisation AA1000582 was made under subsection 88(1) of the 
Competition and Consumer Act 2010 (Cth) (the Act). The ACCC may grant 
authorisation, which provides businesses with protection from legal action under the 
competition provisions in Part IV of the Act for arrangements that may otherwise risk 
breaching those provisions in the Act, but are not harmful to competition and/or are 
likely to result in overall public benefits. 

Background 

1.3. As described by the Applicants, insurers have received a range of claims from BI 
policy holders seeking indemnity for the financial impacts of the COVID-19 pandemic.  

1.4. An element of the cover common to many BI insurance policies is a reference to the 
location of an occurrence or outbreak of a disease which has caused interruption or 
interference to the insured business (i.e. some of the policies require the occurrence or 
outbreak at the insured’s premises, while others require an occurrence or outbreak 
within a specified radius of the insured’s premises). Another common element to many 
BI policies is that there has been a prevention of access to the insured’s premises, as 
a result of an order or action by a government or statutory authority, which has caused 
interruption or interference to the business.  

 
1  See list of ICA members who issue BI insurance policies in Appendix B of the application for authorisation, available on the 

public register. 

https://www.accc.gov.au/system/files/public-registers/documents/Application%20Received%20-%2007.10.21%20-%20AA1000582%20PR%20-%20ICA.pdf
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1.5. The interpretation of BI policy terms in the context of COVID-19 related claims has 
recently been tested in the Federal Court of Australia (the BI test case). The BI test 
case was commenced to obtain guidance from the Federal Court as to how BI policy 
terms are to be interpreted and applied. The Federal Court delivered its first instance 
judgement on 8 October 2021 and appeal hearings were heard by the Full Court of the 
Federal Court of Australia in November 2021. The judgement was delivered on 
21 February 2022. The Applicants have submitted that following the conclusion of 
these proceedings, there is expected to be an influx of BI claims relating to COVID-19. 

1.6. The ICA commissioned DSpark Pty Ltd to develop a web-based tool to help process BI 
claims arising out of the COVID-19 pandemic (the DSpark Tool). The DSpark Tool 
aggregates existing publicly available information to enable insurers to identify:  

(a) whether there have been any COVID-19 exposure sites at, or within a specified 
radius of, the insured premises (using public health data); and  

(b) the relevant public health orders issued by State and Territory Governments that 
apply to a policy holder’s business. 

1.7. Once a claim is submitted, insurers can use the DSpark Tool to collate the information 
and produce a report. The report will also be made available to insureds to assist them 
with their claim.   

The Proposed Conduct  

1.8. The Applicants are seeking authorisation to enable the ICA and firms that issue BI 
insurance policies to enter into arrangements to use the DSpark Tool. This involves 
the ICA entering and giving effect to a User Agreement with each participating ICA 
member (or other insurer) (the Proposed Conduct). 

1.9. The User Agreement defines the rights and responsibilities of each insurer, for 
example requiring them to pay a fee to the ICA and limiting their use of the DSpark 
Tool to obtaining the information described in paragraph 1.6 in the context of 
determining whether to grant indemnity in respect of a specific COVID-19 related BI 
insurance claim.  

1.10. Participation of ICA members and insurers in the Proposed Conduct is voluntary. At 
the time the ACCC released the draft determination, 12 insurers have indicated an 
intention to use the DSpark Tool.  

1.11. The Proposed Conduct will not extend to any information sharing or agreement 
between participating insurers as to their individual claims assessment processes, 
pricing, terms of future BI policies, or any other conduct which could affect competition 
amongst insurers who provide BI cover. Insurers will continue to assess BI claims they 
receive, and otherwise deal with customers, independently of each other.  

Interim authorisation 

1.12. The Applicants requested interim authorisation to enable them to engage in the 
Proposed Conduct while the ACCC is considering the substantive application. Interim 
authorisation was requested because the Applicants wished to: 

− begin testing and further developing the DSpark Tool  

− conduct necessary meetings regarding the DSpark Tool’s functionality and 
data outputs, and 
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− provide sufficient time to incorporate the DSpark Tool into existing claims 
management processes so that it is available for use when the BI test case is 
finally determined.   

1.13. On 1 December 2021, the ACCC granted interim authorisation in accordance with 
subsection 91(2) of the Act.2 Interim authorisation will remain in place until the date the 
ACCC’s final determination comes into effect, the application for authorisation is 
withdrawn or until it is revoked. 

2. Consultation 

2.1. A public consultation process informs the ACCC’s assessment of the likely public 
benefits and detriments from the Proposed Conduct. 

2.2. The ACCC invited submissions from a range of potentially interested parties including 
ICA’s members who provide BI policies, relevant industry associations and regulatory 
bodies, and state and federal governments.  

2.3. The ACCC received one submission during the initial consultation process from the 
Australian Financial Complaints Authority (AFCA) who supports the use of the DSpark 
Tool. 

2.4. AFCA submits that it has lent support to the commencement of two of the BI test cases 
because of their importance for small businesses and insurers and the need for clarity. 
AFCA considers the DSpark Tool is required urgently to ensure that COVID-19 related 
BI claims are handled fairly, consistently and efficiently. 

2.5. On 24 February 2022, the ACCC issued a draft determination proposing to grant 
authorisation until 2 October 2023. A pre-decision conference was not requested 
following the draft determination.  

2.6. In response to the draft determination, the ACCC received submissions from AIG 
Australia Limited, the Australian Small Business and Family Enterprise Ombudsman, 
and the Council of Small Business Organisations of Australia. All three submissions 
support the ACCC’s proposal to grant authorisation and submit that the Proposed 
Conduct will provide assistance to all parties in the assessment and resolution of BI 
claims. 

2.7. Public submissions by the Applicants and interested parties are on the Public Register 
for this matter.  

3. ACCC assessment  

3.1. The ACCC’s assessment of the Proposed Conduct is carried out in accordance with 
the relevant authorisation test contained in the Act.   

3.2. The Applicants have sought authorisation for Proposed Conduct that would or might 
constitute a cartel provision within the meaning of Division 1 of Part IV of the Act and 
may substantially lessen competition within the meaning of section 45 of the Act. 
Consistent with subsections 90(7) and 90(8) of the Act, the ACCC must not grant 
authorisation unless it is satisfied, in all the circumstances, that the conduct would 
result or be likely to result in a benefit to the public, and the benefit would outweigh the 
detriment to the public that would be likely to result (authorisation test). 

 
2  See ACCC decision of 1 December 2021 available on the public register. 

https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/authorisations-register/insurance-council-of-australia
https://www.accc.gov.au/system/files/public-registers/documents/Interim%20Authorisation%20Decision%20-%2001.12.21%20-%20PR%20-%20AA1000582%20ICA.pdf
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3.3. In making its assessment of the Proposed Conduct, the ACCC considers: 

• the relevant area of competition likely to be affected by the Proposed Conduct is 
the supply of BI insurance policies to business customers in Australia; and 

• that in the future without the Proposed Conduct, participating insurers would 
individually continue to assess BI claims arising from COVID-19 without the use 
of the DSpark Tool to collate information regarding exposure sites and public 
health orders for each location the subject of a BI claim.  

Public benefits 

3.4. The Act does not define what constitutes a public benefit. The ACCC adopts a broad 
approach. This is consistent with the Australian Competition Tribunal (the Tribunal) 
which has stated that in considering public benefits:  

…we would not wish to rule out of consideration any argument coming within the 
widest possible conception of public benefit. This we see as anything of value to the 
community generally, any contribution to the aims pursued by society including as 
one of its principal elements … the achievement of the economic goals of efficiency 
and progress.3 

3.5. The ICA submits the DSpark Tool will promote a more efficient claims handling 
process for insurers and policy holders by allowing insurers to easily identify 
information regarding COVID-19 exposure sites and public health orders. Without the 
DSpark Tool, the ICA submits that participating insurers (and perhaps insureds) would 
need to find information through more time and resource intensive means, for example 
doing a manual search. The ICA also submits that a common database of factual 
material may help reduce inconsistencies and disputes between insurers and insureds.  

3.6. The ACCC considers that public benefits are likely to arise from the Proposed Conduct 
in the form of:  

• improved claims experiences for BI policy holders  

• more efficient claims handling processes for participating insurers.  

3.7. The DSpark Tool involves the aggregation and supply of publicly available data to 
reduce the amount of information required to be provided by policy holders to support 
their BI claim. This is likely to reduce the time and costs required of policy holders 
when making a BI claim, as they are not required to provide supporting information 
regarding the location of COVID-19 exposure sites and relevant public health orders. 
Policy holders will be provided with the report produced by the DSpark Tool and can 
supplement it with additional information as they wish. The ACCC considers this may 
improve the transparency of the claims process for policy holders. In addition, the 
ACCC considers that use of the DSpark Tool may lead to more timely and consistent 
outcomes for policy holders who submit a COVID-19 related BI claim and may 
therefore reduce the likelihood of complaints and disputes.  

3.8. The ACCC considers the Proposed Conduct is also likely to enhance the efficiency of 
participating insurers’ claims management processes. Given that the DSpark Tool 
removes the need for insurers to conduct their own analysis of COVID-19 exposure 
sites and public health orders for each location the subject of a BI claim, it is likely that 
insurers will spend less time and incur less expense in assessing BI claims. The 
DSpark Tool is therefore likely to allow participating insurers to expedite the 

 
3  Queensland Co-operative Milling Association Ltd (1976) ATPR 40-012 at 17,242; cited with approval in Re 7-Eleven 

Stores (1994) ATPR 41-357 at 42,677. 
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assessment of COVID-19 related BI claims and deal with all BI policy holders in a 
more efficient, timely and transparent manner.    

Public detriments 

3.9. The Act does not define what constitutes a public detriment. The ACCC adopts a 
broad approach. This is consistent with the Tribunal which has defined it as: 

…any impairment to the community generally, any harm or damage to the aims 
pursued by the society including as one of its principal elements the achievement of 
the goal of economic efficiency.4 

3.10. The ICA submits there is unlikely to be any discernible public detriment arising from 
the Proposed Conduct, as use of the DSpark Tool is voluntary for insurers, 
cooperation between participating insurers will be limited and insurers will continue to 
assess claims independently of each other.  

3.11. The ACCC considers that the Proposed Conduct is likely to result in minimal public 
detriment as:  

• the Proposed Conduct is limited to providing insurers access to a common 
database that aggregates existing, publicly available information about  
COVID-19 exposure sites and public health orders 

• the Proposed Conduct is a temporary measure in response to the COVID-19 
pandemic, with authorisation being sought until 2 October 2023. It is intended to 
assist ICA members to efficiently manage the assessment of BI claims arising 
from COVID-19 following the conclusion of the BI test case in the Federal Court 

• cooperation between participating insurers will be limited to meeting to discuss 
and share information about the DSpark Tool’s functionality and data outputs 
and agreeing to common terms of access 

• the Proposed Conduct does not involve any conduct relating to the price or terms 
of BI insurance policies. Insurers will continue to assess BI claims individually, 
according to the terms of the policy issued, and  

• use of the DSpark Tool is voluntary and open to all ICA and non-ICA members. 
Insurers who want to access the DSpark Tool in future will be subject to the 
same terms of use and access as the original participating members.  

Balance of public benefit and detriment  

3.12. For the reasons outlined in this determination, the ACCC is satisfied that the Proposed 
Conduct is likely to result in a public benefit and that this public benefit would outweigh 
any likely detriment to the public from the Proposed Conduct.  

4. Determination 

The application 

4.1. On 7 October 2021, the Applicants lodged application AA1000582 with the ACCC, 
seeking authorisation under subsection 88(1) of the Act.  

 
4  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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4.2. The Applicants seek authorisation for the Proposed Conduct as described at 
paragraphs 1.8 to 1.11.  

The authorisation test  

4.3. Under subsections 90(7) and 90(8) of the Act, the ACCC must not grant authorisation 
unless it is satisfied in all the circumstances that the Proposed Conduct is likely to 
result in a benefit to the public and the benefit would outweigh the detriment to the 
public that would be likely to result from the Proposed Conduct.  

4.4. For the reasons outlined in this determination, the ACCC is satisfied, in all the 
circumstances, that the Proposed Conduct would be likely to result in a benefit to the 
public and the benefit to the public would outweigh the detriment to the public that 
would result or be likely to result from the Proposed Conduct, including any lessening 
of competition.  

4.5. Accordingly, the ACCC has decided to grant authorisation. 

Conduct which the ACCC has decided to authorise  

4.6. The ACCC has decided to grant authorisation AA1000582 to enable the Applicants 
and other insurers who may wish to participate in the future, including non-ICA 
members, to enter into arrangements to use the DSpark Tool to assist in the 
assessment of BI claims arising from COVID-19, as described in paragraphs 1.8 to 
1.11 and defined as the Proposed Conduct. 

4.7. The Proposed Conduct may involve a cartel provision within the meaning of Division 1 
of Part IV of the Act or may have the purpose or effect of substantially lessening 
competition within the meaning of section 45 of the Act.  

4.8. The ACCC has decided to grant authorisation AA1000582 until 2 October 2023. 

4.9. The authorisation is in respect of arrangements to use the DSpark Tool entered and 
given effect to in accordance with the terms of the User Agreement provided to the 
ACCC on 23 November 2021 (with minor amendments as advised by the ICA on 8 
February 2022) and in respect of user agreements in equivalent terms for non-ICA 
members. Any changes to the User Agreement during the term of the authorisation are 
not covered by the authorisation. 

4.10. The authorisation does not extend to the making or giving effect to any agreements 
outside the terms of the User Agreement, including in respect of the terms of BI 
policies or the settlement of BI claims arising from COVID-19.  

5. Date authorisation comes into effect 

5.1. This determination is made on 24 March 2022. If no application for review of the 
determination is made to the Australian Competition Tribunal it will come into force on 
15 April 2022.  
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