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Summary
The ACCC proposes to grant authorisation to enable the Customer Owned Banking
Association and its current and future members implement certain provisions of its
Customer Owned Banking Code of Practice. In broad terms, the provisions relate to
commitments by signatories to limit fees and charges and enhance protections
offered to customers and guarantors including in cases of financial hardship. COBA’s
members are mutual banks, credit unions and building societies that provide retail
banking services and in some cases business banking services in competition with
national and regional banks.
The ACCC proposes to grant authorisation for 5 years.
The ACCC considers the relevant provisions of the Code of Practice are likely to
result in public benefits by improving the accessibility and affordability of banking
services, enhancing protection for customers and guarantors and enhancing
competition by COBA members with other participants in the banking sector. The
ACCC considers that there are unlikely to be public detriments.
The ACCC has also granted interim authorisation to enable COBA and its current and
future members to make arrangements to finalise and promote the most recent code
of practice prior to the ACCC making its final determination.
The ACCC invites submissions in relation to this draft determination by 10 June 2022
before making its final decision.

1. The application for authorisation
1.1. On 20 April 2022, the Customer Owned Banking Association (COBA) lodged
application for authorisation AA1000609 with the Australian Competition and
Consumer Commission (the ACCC) on behalf of itself and its current and future
members (see Annexure 1). COBA is seeking authorisation to enable it to implement
certain provisions (the Relevant Provisions) of its Customer Owned Banking Code of
Practice (the 2022 Code) for five years (the Proposed Conduct).1
1.2. This application for authorisation AA1000609 was made under subsection 88(1) of the
Competition and Consumer Act 2010 (Cth) (the CCA).2 The ACCC may grant
authorisation, which provides businesses with protection from legal action under the
competition provisions in Part IV of the CCA for arrangements that may otherwise risk
breaching those provisions in the CCA, but are not harmful to competition and/or are
likely to result in overall public benefits.
1.3. COBA also requested interim authorisation to enable it and its current and future
members to make arrangements for finalisation and promotion of the 2022 Code. This
will enable its member institutions to move to implement the 2022 Code, ahead of the
proposed 31 October 2022 commencement date and while the ACCC is considering
COBA’s substantive application. The request for interim authorisation is discussed
further in section 6.
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The Relevant Provisions are set out in full at Annexure 2 of this draft determination.
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This application is available on the ACCC public register at: https://www.accc.gov.au/public-registers/authorisations-andnotifications-registers/authorisations-register/customer-owned-banking-association.
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2. Background
COBA
2.1. COBA is the industry association for Australia’s customer owned banking institutions
(mutual banks, credit unions and building societies). COBA provides representation
and advocacy for its member institutions and provides advisory and support services
such as in the area of fraud and financial crimes. COBA advises that it currently has 58
members.

The Code of Practice
2.2. COBA’s Code of Practice is a voluntary industry code established in January 2014 and
administered by a 3-member Code Compliance Committee. The existing version of the
code (see Annexure 3) commenced in January 2018 and currently 55 of COBA’s 58
members have subscribed and thus agree to comply with the code in the delivery of
their banking services.
2.3. It is a requirement of the code of practice that it be reviewed at least every 5 years.
COBA submits that the most recent review was independently conducted by Cameron
Ralph Khoury, which also drafted a new version of the code. With some refinements to
language, the COBA board has approved this version of the code of practice to form
the 2022 Code. COBA intends for the 2022 Code to replace the existing version of the
code of practice.
2.4. This recent review of the code coincided with the Royal Commission into Misconduct
in the Banking, Superannuation and Financial Services Industry (the Royal
Commission). The Royal Commission was established on 14 December 2017 by the
Australian government to inquire into and report on misconduct in the banking,
superannuation, and financial services industry. The final report was tabled in Federal
Parliament on 4 February 2019 and made 76 recommendations, for implementation by
the Australian Government and parliament, regulators, and various industry bodies.
The recommendations were in relation to banking, financial advice, superannuation,
insurance, culture, governance and remuneration, and regulators.
2.5. COBA members are affected by the industry-wide legislative and executive responses
to the Royal Commission’s recommendations in areas such as home and small
business lending and the provision of bank accounts. However, the Royal Commission
did not have any specific recommendations for actions to be undertaken by COBA or
the code of practice it administers.
2.6. Despite the lack of specific recommendations directed to it, COBA submits the review
of its code of practice had close regard to the Royal Commission recommendations
and the updated Australian Banking Association’s Banking Code of Practice. COBA
has chosen to maintain the 2022 Code as a voluntary code for its members rather than
making it mandatory. COBA submits that this reflects the diverse nature of its
membership as a small number of its members may have difficulty fully complying with
the 2022 Code or require more time to achieve compliance. COBA has also chosen
not to seek ASIC approval of the 2022 Code at this time on the basis that it is waiting
for ASIC to identify any enforceable provisions of the Australian Banking Association’s
Banking Code of Practice.
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Details of the 2022 Code
2.7. The provisions in the 2022 Code that are the subject of COBA’s authorisation
application (see Annexure 2) include commitments to:
•

not charge or only to charge at cost a fee, cost or interest (or rebate such fee or
interest charged) in connection with the relevant products or services provided
by COBA member institutions;

•

dishonour credit card transactions that would result in a customer exceeding
their credit limit by more than 10%;

•

not require customers experiencing financial difficulty to access their
superannuation to meet their loan obligations;

•

restrict the circumstances under which the customer’s debt will be sold,
particularly when the customer is experiencing financial difficulty or if the debt
arose from violence or abuse;

•

not take enforcement actions against the customer (including small businesses)
or guarantor in connection with the customer’s loan in certain circumstances; and

•

not include a general material adverse change default clause in small business
loan contracts.

2.8. Although COBA is not seeking authorisation for the enforcement mechanisms in the
2022 Code, the 2022 Code does include administration procedures for handling
complaints about COBA members which have subscribed to the Code. Complaints are
handled and determined by the Code Compliance Committee. The Code Compliance
Committee may impose the following sanctions on a COBA member which has
subscribed to the 2022 Code:
•

formally warn the subscriber

•

require the subscriber to undertake a compliance review

•

require the subscriber to undertake a staff training program on the 2022 Code

•

require the subscriber to undertake corrective advertising

•

publicly name the subscriber as non-compliant with the 2022 Code

•

advise COBA of the subscriber’s non-compliant status and/or failure to undertake
a required course of action.3

2.9. Prior to imposing a sanction, the Code Compliance Committee must be satisfied that
the COBA member which has subscribed to the 2022 Code:
•

is guilty of serious or systemic non-compliance with the 2022 Code, or

•

has ignored a request from the committee to remedy a breach of the 2022 Code
or has failed to remedy that breach within a reasonable time, or

•

has breached an undertaking given to the committee, or

•

has not taken reasonable steps to prevent a breach of the 2022 Code from
continuing to occur or reoccurring after having been warned by the committee
that a sanction might be imposed.

2.10. The Code Compliance Committee also has referral protocols to external dispute
resolution schemes to which COBA members belong. Complaints or disputes about
3

Part E, section 12 2022 Code
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alleged breaches of the 2022 Code which relate to claims of loss or detriment will also
be forwarded to the appropriate external dispute resolution scheme for resolution.4

3. Consultation
3.1. A public consultation process informs the ACCC’s assessment of the likely public
benefits and detriments from the Proposed Conduct.
3.2. The ACCC invited submissions from a range of potentially interested parties including
banking institutions, banking and consumer representative associations, and relevant
state and federal government bodies.5
3.3. The ACCC received no submissions in relation to the application.

4. ACCC assessment
4.1. The ACCC’s assessment of the Proposed Conduct is carried out in accordance with
the relevant authorisation test contained in the CCA.
4.2. COBA has sought authorisation for Proposed Conduct that would or might constitute a
cartel provision within the meaning of Division 1 of Part IV of the CCA and may
substantially lessen competition within the meaning of section 45 of the CCA.
Consistent with subsection 90(7) and 90(8) of the CCA, the ACCC must not grant
authorisation unless it is satisfied, in all the circumstances, that the conduct would
result or be likely to result in a benefit to the public, and the benefit would outweigh the
detriment to the public that would be likely to result (authorisation test).
4.3. The ACCC considers that the relevant areas of competition likely to be affected by the
Proposed Conduct are:
•

the provision of retail transaction banking services to individuals in Australia,

•

the provision of credit cards in Australia,

•

the supply of loans to retail customers and small businesses in Australia, and

•

the wholesale acquisition of debt.

4.4. In applying the authorisation test, the ACCC compares the likely future with the
Proposed Conduct that is the subject of the authorisation to the likely future in which
the Proposed Conduct does not occur.
4.5. The ACCC considers that without the Proposed Conduct the status quo is likely to
continue, that is COBA’s members will continue to subscribe to the existing version of
COBA’s code of practice. COBA submits that some of its members may individually
already adopt some features outlined in the Relevant Provisions. However, customers
will not benefit from the certainty of the new minimum or benchmark standards that
would be adopted by COBA members which have subscribed to the 2022 Code.
4.6. The ACCC notes that both in the future with the Proposed Conduct and the future
without, COBA members will continue to be regulated as authorised deposit taking
institutions under a variety of Commonwealth Acts (and their associated regulations),
especially the: Banking Act 1959, Reserve Bank Act 1959, Financial Sector
4

Part E, Section 13.
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A list of the parties consulted and the public submissions received is available from the ACCC’s public register

www.accc.gov.au/authorisationsregister.
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(Shareholdings) Act 1998, Corporations Act 2001, Financial Sector (Collection of Data)
Act 2001, and Financial Sector (Transfer and Restructure) Act 1999. Although the
recommendations of the Royal Commission were not specifically directed to the
customer owned banking sector, legislative and regulatory changes resulting from the
Royal Commission also apply to COBA members.

Public benefits
4.7. The CCA does not define what constitutes a public benefit. The ACCC adopts a broad
approach. This is consistent with the Australian Competition Tribunal (the Tribunal)
which has stated that in considering public benefits:
…we would not wish to rule out of consideration any argument coming within the
widest possible conception of public benefit. This we see as anything of value to the
community generally, any contribution to the aims pursued by society including as
one of its principal elements … the achievement of the economic goals of efficiency
and progress.6
4.8. COBA has claimed the following public benefits:
•

improving accessibility and affordability of banking services

•

enhanced protection for customers and guarantors

•

enhanced competition by COBA members with the traditional banking
sector.

Improved accessibility and affordability of banking services
4.9. The 2022 Code includes commitments to eliminate or rebate certain fees including:
•

rebate overdraft or interest fees for low or no fee transaction accounts for
low-income customers (paragraph 35)

•

lenders mortgage insurance to be charged at cost (paragraph 102)

•

no fee for cancellation of direct debit facilities (paragraph 130)

•

no late payment, default fees or interest for customers in financial difficulty
while they are meeting any conditions of financial assistance (paragraph
154(d)

•

no fee for making a complaint (paragraph 170).

4.10. COBA submits that these fee reductions will improve the affordability and accessibility
of its members’ products to customers, especially lower income customers. COBA
submits that the new fee provisions in the 2022 Code are also consistent with the spirit
of the recommendations from the Royal Commission into Misconduct in the Banking,
Superannuation and Financial Services Industry in relation to enhancing the
accessibility of banking services.
4.11. The ACCC considers that the reduced fees will increase the affordability and access to
basic banking services for the customers of COBA members who subscribe to the
2022 Code. The ACCC considers that this is a likely public benefit.

6

Queensland Co-operative Milling Association Ltd (1976) ATPR 40-012 at 17,242; cited with approval in Re 7-Eleven
Stores (1994) ATPR 41-357 at 42,677.
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Enhance protection for customers and guarantors
4.12. COBA submits that the remaining changes to the Relevant Provisions in the 2022
Code, other than those related to fees, are intended to enhance protections offered to
customers and guarantors. These changes include:
•

paragraph 57 of the 2022 Code provides that COBA members which subscribe to
the code will dishonour credit card transactions that result in the customer
exceeding their credit limit by 10%.

•

the 2022 Code removes provisions that allowed unsolicited offers to increase credit
limits in limited circumstances and in paragraphs 55-59 introduced new
commitments in relation to application of credit card repayments, dishonouring
transactions and balance transfers

•

paragraph 153(c) specifies that there is no requirement for customers in financial
difficulty to access their superannuation to meet loan obligations

•

paragraph 154(d) removes late payment and default fees or interest for customers
in financial difficulty who are meeting any conditions of financial assistance

•

paragraph 153(f) and 154(e) specify that debt is not to be sold while financial
difficulty assistance requests are being considered or customers meet conditions of
financial assistance

•

paragraph 165 requires debt to be sold only to businesses that comply with the
Debt Collection Guidelines and the Code of Operation and are AFCA members

•

paragraph 166 prohibits selling of debt if it arose from domestic violence or elder
abuse

•

greater protections for guarantors7 including that a guarantor’s security will not be
enforced before a borrower’s security (paragraphs 72, 74-80 and 84-85)

•

removal of general material adverse change clauses in small business loans and
provision of more time to remedy breaches without action being taken by the
lender (paragraph 49-52).8

4.13. The ACCC considers that the 2022 Code is likely to enhance protections on retail and
small business loan customers and guarantors. By focusing the increased protections
on people in financial difficulty or facing particularly vulnerable circumstances
(particularly as reflected in the findings of the Royal Commission) the ACCC is
satisfied that the Proposed Conduct will increase borrower protections and that this is
likely to result in a public benefit.

Enhanced competition by COBA members with the traditional banking sector
4.14. COBA submits that collective implementation by COBA members of the 2022 Code
will enhance the quality of its members’ products and services and improve customer
awareness, understanding and certainty of the new features and terms of its members’
financial products. COBA submits that this will be reinforced by a publicity campaign to
7

A guarantor is a person who guarantees to repay a loan if the borrower is unable to do so. The security for a loan is a
valuable asset which can be sold by the lender to recover the value of a loan if the borrower defaults. In some cases, a
loan may be secured by the assets of a guarantor as well as the assets of the borrower. For example, a residential
mortgage may be secured by the guarantor’s house as well as the house of the borrower who entered the mortgage. This
change means that the lender may not sell the guarantor’s house before it sells the house of the borrower.

8

It is standard for small business commercial lending contracts (including for overdraft accounts used to provide operating
liquidity) to include provisions allowing a lender to require immediate repayment if the business owner suffers a significant
or material change in life circumstances, even if the business owner is meeting repayments and other loan terms as
required.
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promote the commitments. COBA submits that as a result its members will be more
competitive with traditional banks.
4.15. The ACCC considers that to the extent that compliance with the 2022 Code enhances
the product offering of COBA members, this is likely to increase competition between
COBA members and non-COBA members and that this is a likely public benefit.

Public detriments
4.16. The CCA does not define what constitutes a public detriment. The ACCC adopts a
broad approach. This is consistent with the Tribunal which has defined it as:
…any impairment to the community generally, any harm or damage to the aims
pursued by the society including as one of its principal elements the achievement of
the goal of economic efficiency.9
4.17. COBA submits that the 2022 Code is unlikely to lead to any public detriment, including
competitive detriment. COBA notes that its members as a whole constitute around
10% of Australian household deposits and also have a relatively small share of small
business and mortgage lending.
4.18. Given COBA members’ relatively low share of consumer transaction accounts,
mortgage lending and small business lending in Australia the ACCC considers it
unlikely that the 2022 Code will have a significant detrimental impact on competition.
The ACCC further notes that the 2022 Code is voluntary and that COBA members
may remain members without subscribing to the 2022 Code. The 2022 Code has a
complaints handling and publicity related enforcement mechanism as described above
at paragraph 2.8. It also has a mechanism to refer more serious complaints to
appropriate dispute resolution channels and regulators.

Balance of public benefit and detriment
4.19. For the reasons outlined in this draft determination, the ACCC is satisfied that the
Proposed Conduct is likely to result in a public benefit and that this public benefit
would outweigh any likely detriment to the public from the Proposed Conduct.

Length of authorisation
4.20. The Act allows the ACCC to grant authorisation for a limited period of time.10 This
enables the ACCC to be in a position to be satisfied that the likely public benefits will
outweigh the detriment for the period of authorisation. It also enables the ACCC to
review the authorisation, and the public benefits and detriments that have resulted,
after an appropriate period.
4.21. In this instance, COBA seeks authorisation for 5 years, in line with the 5-year review
period incorporated in the code.
4.22. The ACCC proposes to grant authorisation for 5 years.

9

Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683.
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5. Draft determination
The application
5.1. On 20 April 2022, COBA lodged application AA1000609 with the ACCC, seeking
authorisation under subsection 88(1) of the CCA.
5.2. COBA seeks authorisation for the Proposed Conduct (defined at paragraph 1.1 with
the Relevant Provisions in Attachment 2).
5.3. Subsection 90A(1) of the CCA requires that before determining an application for
authorisation, the ACCC shall prepare a draft determination.

The authorisation test
5.4. Under subsections 90(7) and 90(8) of the CCA, the ACCC must not grant authorisation
unless it is satisfied in all the circumstances that the Proposed Conduct is likely to
result in a benefit to the public and the benefit would outweigh the detriment to the
public that would be likely to result from the Proposed Conduct.
5.5. For the reasons outlined in this draft determination, the ACCC is satisfied, in all the
circumstances, that the Proposed Conduct would be likely to result in a benefit to the
public and the benefit to the public would outweigh the detriment to the public that
would result or be likely to result from the Proposed Conduct, including any lessening
of competition.
5.6. Accordingly, the ACCC proposes to grant authorisation.

Conduct which the ACCC proposes to authorise
5.7. The ACCC proposes to grant authorisation AA1000609 to enable COBA and its
current and future members to implement the Relevant Provisions of the 2022 Code
and defined as the Proposed Conduct.
5.8. The Proposed Conduct may involve a cartel provision within the meaning of Division 1
of Part IV of the CCA or may have the purpose or effect of substantially lessening
competition within the meaning of section 45 of the CCA.
5.9. The ACCC proposes to grant authorisation AA1000609 for 5 years.
5.10. The proposed authorisation is in respect of the Relevant Provisions as attached at
annexure 2. Any changes to these provisions during the term of the proposed
authorisation would not be covered by the proposed authorisation.
5.11. This draft determination is made on 27 May 2022.

6. Interim authorisation
6.1. The ACCC has decided to grant interim authorisation.
6.2. At the time of lodging the application, COBA requested interim authorisation to enable
it and its current and future members to make arrangements to finalise and promote
the 2022 Code. COBA submits that this is necessary to allow it to prepare the publicity
material and educate its members ahead of implementation of the 2022 Code from its
proposed 31 October 2022 commencement date.
8

6.3. COBA submits that the practical arrangements it seeks to undertake under interim
authorisation include:’
•

finalising the marketing and communications approach for the 2022 Code

•

issuing bulletins and presenting webinars exploring aspects of the 2022 Code

•

engaging with CEOs and directors of its members and the media to present the
2022 Code

•

finalising and rolling out training and FAQs

•

preparing and launching marketing assets, including social media assets and
updating marketing assets, including social media assets and updating COBA’s
website

•

presenting the 2022 Code at conferences, including the Financial Counselling
Australia Conference scheduled for May 2022 and the Community Legal Centres
Australia Conference scheduled for August 2022, and

•

preparing for the formal launch in October 2022.

6.4. The ACCC has decided to grant interim authorisation as:
•

•

granting interim authorisation is:
o

unlikely to change the market or lead to any harm to any market participants

o

will assist COBA to educate its members and for its members to educate
their staff and prepare relevant educational material ahead of the proposed
31 October 2022 commencement date for the 2022 Code, and

the ACCC’s assessment to date is that the Proposed Conduct is likely to result in
public benefits and no public detriment.

6.5. Accordingly, the ACCC grants interim authorisation to enable COBA and its current
and future members to finalise and promote the 2022 Code.
6.6. Interim authorisation commences immediately and remains in place until it is revoked
or the date the ACCC’s final determination comes into effect or when the application
for authorisation is withdrawn.

7. Next steps
7.1. The ACCC now invites submissions in response to this draft determination by 10 June
2022. In addition, consistent with section 90A of the CCA, COBA or an interested party
may request that the ACCC hold a conference to discuss the draft determination.
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Annexure 2

Specific provisions of the 2022 Customer Owned
Banking Code of Practice that are the subject of this
authorisation application

Commitments
Low and no fee transaction accounts for eligible customers
If:
a. we establish an account of this type for you, and
b.

we process a transaction that causes your account to be overdrawn, and charge
you an overdrawn fee or any interest on the overdrawn amount,

we will rebate this fee or interest to you within 30 days. We will state this rebate
commitment clearly in the account Terms and Conditions.
Additional commitments for Small Business customers
We will not include a general material adverse change default clause in our Small Business
loan contracts.
If we give you notice of a breach of your Small Business loan, we will not require you to
repay the full amount of the loan, or take proceedings to enforce the loan, unless you fail to
remedy the breach during the notice period.
Credit cards
We will dishonour a credit card transaction that would result in you exceeding your credit
limit by more than 10%. (This commitment does not restrict us from dishonouring a credit
card transaction that would result in any exceeding of your credit limit We may consider
that to do so would be consistent with our prudential obligations).
Safeguards for loan guarantors
We will not enforce a guarantee against you if we fail to comply with any of paragraphs 78,
79 and 80.
(Paragraphs 78, 79 and 80 state:
78. We will ensure that a warning notice appears directly above the place you sign the
guarantee. The warning notice will be substantially in the format required for a
guarantee regulated by the National Credit Code.
79. We will not give the guarantee to the borrower, or someone acting on behalf of the
borrower to arrange the signing, unless the person acting on behalf of the borrower is
also your solicitor. In that case, we may give the guarantee to that person to arrange
the signing.
80. Where we attend the signing of the guarantee, we will ensure that you sign the
guarantee in the absence of the borrower.)
Unless we agree otherwise with you, we will not enforce any mortgage or other security you
have given us in connection with your guarantee without first enforcing any mortgage or
other security provided by the borrower. This does not aooly if we reasonably believe that
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