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Summary 

The ACCC proposes to grant authorisation to enable the Colac Otway Shire Council, 
Moyne Shire Council, Corangamite Shire Council, Borough of Queenscliffe, City of 
Greater Geelong, Surf Coast Shire Council and Glenelg Shire Council to engage in 
collaborative tendering for e-waste collection services, managed by the Barwon South 
West Waste and Resource Recovery Group. 

The ACCC considers that the collaborative tendering is likely to result in public 
benefits from transaction cost savings, economic efficiencies, increased competition 
for the provision of e-waste collection services and environmental benefits. The 
ACCC considers that the collaborative tendering is likely to result in minimal, if any, 
public detriment. 

The ACCC proposes to grant authorisation for nine years and six months.  

The ACCC has also granted interim authorisation to enable the Councils to finalise 
the request for tender documentation, issue the request for tender and commence the 
evaluation and negotiations with preferred tenderers while the ACCC is considering 
the substantive application. Interim authorisation does not extend to the Councils 
entering into contracts with suppliers of e-waste collection services. 

The ACCC invites submissions in relation to this draft determination by 3 March 2022 
before making its final decision.  

1. The application for authorisation  

1.1. On 22 December 2021, the Barwon South West Waste and Resource Recovery Group 
(Barwon SW WRRG) and Colac Otway Shire Council, Moyne Shire Council, 
Corangamite Shire Council, Borough of Queenscliffe, City of Greater Geelong, Surf 
Coast Shire Council and Glenelg Shire Council (the Councils) (together, the 
Applicants) lodged application for authorisation AA1000600 with the Australian 
Competition and Consumer Commission (the ACCC).1  

1.2. The Applicants are seeking authorisation for the Councils to engage in collaborative 
tendering managed by Barwon SW WRRG for e-waste collection services. This may 
include ongoing joint contract management and administration after the contracts are 
awarded, with or without, Barwon SW WRRG.  

1.3. This application for authorisation AA10006000 was made under subsection 88(1) of 
the Competition and Consumer Act 2010 (Cth) (the CCA). 

1.4. The ACCC may grant authorisation, which provides businesses with protection from 
legal action under the competition provisions in Part IV of the CCA for arrangements 
that may otherwise risk breaching those provisions in the CCA, but are not harmful to 
competition and/or are likely to result in overall public benefits. 

 
1  The application and all public documents are on the Public Register for this matter. 

https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/authorisations-register/barwon-south-west-waste-and-resource-recovery-group
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The Proposed Conduct  

1.5. The Applicants are seeking authorisation to enable: 

• Barwon SW WRRG, on behalf of the Councils, to conduct a collaborative 
request for tender to select one or more providers of the following e-waste 
services: 

o provision of collection receptacles to e-waste drop-off points 

o collection of receptacles and other e-waste from drop-off points and 
transportation to e-waste processors at a frequency that permits 
compliance by the Councils with EPA combustible guidelines 

o unloading at e-waste processors 

o compliance with e-waste collection and transportation requirements 

• Barwon SW WRRG and the Councils to collectively: 

o sign-off on relevant request for tender documentation, including 
procurement plans, evaluation plans and specifications 

o evaluate responses to the request for tender, prepare 
recommendations to be circulated to the participating Councils, 
including recommendations as to the preferred bidders 

o negotiate with tenderers in relation to the proposed arrangements 

• some or all of the Councils, in a single group or separate groups, with the 
assistance of Barwon SW WRRG enter into contracts with the successful 
tenderer(s) 

• some or all of the Councils, in a single group or separate groups, with or 
without Barwon SW WRRG, to undertake ongoing joint contract management 
and administration. 

 (the Proposed Conduct) 

1.6. It is proposed that tenderers may bid for the provision of services to each participating 
Council and/or the provision of services to all, or a cluster, of the Councils determined 
by geography, volume and other relevant factors. 

1.7. Once the responses to the request for tender are evaluated, each of the Councils will 
individually decide whether to enter into an individual or joint contract with any of the 
tenderers. 

1.8. The Applicants seek to extend any authorisation to include Recycling Victoria (a 
business unit within the Victorian Government Department of Environment, Land, 
Water and Panning). Recycling Victoria is expected to take over the functions of 
Victorian Waste and Resource Recovery Groups, including Barwon SW WRRG before 
1 December 2023. 

Interim authorisation 

1.9. The Applicants requested interim authorisation to enable them to finalise the request 
for tender documentation, issue the request for tender and commence the evaluation 
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and negotiations with preferred tenderers while the ACCC is considering the 
substantive application. Interim authorisation is not sought for the Applicants to award 
the tender or enter into contracts for e-waste collection services. The request for 
interim authorisation is considered further in section 5. 

Rationale for the Proposed Conduct 

1.10. Electronic waste (known as e-waste) is defined by the Applicants as waste in the form 
of electrical or electronic equipment devices or things (or materials or parts of such 
equipment) the operation of which is dependent on, or designed for the generation, 
transfer or measurement of, an electric current or electromagnetic field. It includes 
both hazardous and valuable materials that can be recovered from items which have 
reached the end of their working life.  

1.11. The Government of Victoria has introduced a waste management policy which has 
effectively prohibited landfill disposal of electronic or electrical equipment from 1 July 
2019. In addition, under the Environmental Protection Act 2017 (VIC), from 1 July 
2021, Victorian councils must comply with new guidelines from the Environmental 
Protection Agency (the EPA) for the storage of combustible materials, including e-
waste.  

1.12. The result of the landfill ban is that councils have requested e-waste collection be 
performed by existing suppliers of waste collection. The Councils’ experience has 
been that, as a non-core function, the existing suppliers have out-sourced this service 
in ad hoc and short term ways to small third parties. This has resulted in fragmented, 
low volume services with disincentives towards investment by businesses and 
consequent difficulty by the Councils in obtaining reliable and efficient services that 
assist the Councils to meet their EPA requirements. 

1.13. The Applicants submit that acting on their own, the volumes of e-waste generated are 
insufficient to encourage investment in the development and improvement in services. 
However, where several Councils, particularly in a geographic region, are aggregated 
this provides the opportunity for service providers to access greater volumes, 
economies of scale and associated justifications for investment in transport 
infrastructure, compliance systems and reliability of service. The aggregation will 
encourage greater quality and certainty of processing capacity, which will in turn 
facilitate information and education of the public. 

2. Consultation 

2.1. A public consultation process informs the ACCC’s assessment of the likely public 
benefits and detriments from the Proposed Conduct. 

2.2. The ACCC invited submissions from a range of potentially interested parties including 
waste services providers, relevant industry associations and state government bodies. 

2.3. The ACCC received no submissions from interested parties in relation to the 
application.  

3. ACCC assessment  

3.1. The ACCC’s assessment of the Proposed Conduct is carried out in accordance with 
the relevant authorisation test contained in the CCA.   
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3.2. The Applicants have sought authorisation for Proposed Conduct that would or might 
constitute a cartel provision within the meaning of Division 1 of Part IV of the CCA and 
may substantially lessen competition within the meaning of section 45 of the CCA. 
Consistent with subsection 90(7) and 90(8) of the CCA, the ACCC must not grant 
authorisation unless it is satisfied, in all the circumstances, that the conduct would 
result or be likely to result in a benefit to the public, and the benefit would outweigh the 
detriment to the public that would be likely to result (authorisation test). 

3.3. In making its assessment of the Proposed Conduct the ACCC considered: 

• the relevant areas of competition that may be affected by the Proposed 
Conduct, particularly competition to supply and acquire e-waste collection 
services in the Barwon and Geelong region, and 

• that, absent the Proposed Conduct, it is likely that each Council will individually 
procure e-waste collection services. 

Public benefits 

3.4. The CCA does not define what constitutes a public benefit. The ACCC adopts a broad 
approach. This is consistent with the Australian Competition Tribunal (the Tribunal) 
which has stated that in considering public benefits:  

…we would not wish to rule out of consideration any argument coming within the 
widest possible conception of public benefit. This we see as anything of value to the 
community generally, any contribution to the aims pursued by society including as 
one of its principal elements … the achievement of the economic goals of efficiency 
and progress.2 

3.5. The ACCC considers that the Proposed Conduct is likely to result in public benefits in 
the form of:  

• transaction cost savings 

• economic efficiencies, 

• increased competition amongst e-waste collection service providers, and 

• environmental benefits. 

Transaction cost savings 

3.6. The Applicants submit that by collectively tendering, the Councils can reduce their 
transaction costs including costs to prepare, issue and evaluate tenders (including the 
cost of seeking external advice). The Applicants also submit that a collective tender 
will lower the costs of suppliers of e-waste collection services who will not need to 
prepare individual tenders for each Council.  

3.7. The ACCC considers that a single tender process can result in transaction cost 
savings compared to multiple tender processes and that this constitutes a public 
benefit. 

 
2  Queensland Co-operative Milling Association Ltd (1976) ATPR 40-012 at 17,242; cited with approval in Re 7-Eleven 

Stores (1994) ATPR 41-357 at 42,677. 
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Economic efficiencies 

3.8. The Applicants submit that the aggregation of a larger volume of e-waste is likely to 
enable e-waste collection service providers to achieve operating efficiencies and 
economies of scale in delivering the services. This may facilitate lower average costs 
for each Council and greater collection route coverage by lowering the costs of 
additional routes. The proposed length of the contracts is also intended to provide 
long-term certainty to underpin business investment in new and/or upgraded facilities. 

3.9. The ACCC considers that the aggregation of the Councils’ e-waste volumes is likely to 
provide potential suppliers of collection services the opportunity to achieve a more 
efficient scale of operation, which may facilitate lower average costs, wider route 
coverage and business investment.   

Increased competition amongst e-waste collection service providers 

3.10. The Applicants submit that it is anticipated that the combination of volumes and 
services by the Councils will incentivise service providers to bid and compete in the 
tender process for e-waste collection services. 

3.11. The ACCC notes that there are instances where councils combining volumes of e-
waste under a joint tender, while still providing the flexibility for tenders to tender for 
only part of the combined volume, can provide opportunities for a greater range of 
suppliers to tender for the combined contract. The ACCC considers that the Proposed 
Conduct is likely to enable additional transport providers to tender for the Applicants’ e-
waste collection services, which is in turn likely to encourage greater competition 
among these service providers to win the service contract(s).  

Environmental benefits 

3.12. The Applicants submit that a high proportion of their ratepayers’ e-waste is still 
currently disposed of in landfill (i.e. it is disposed of by the ratepayer rather than 
provided to the Council for collection). The Applicants submit that the Proposed 
Conduct will assist in the ongoing development and investment in the e-waste and 
broader waste industry that is necessary to ensure compliance with e-waste 
environmental obligations and address the environmental challenges of increasing 
waste volumes. 

3.13. As noted, the ACCC considers that the Proposed Conduct is a more effective and 
efficient means of achieving the environment benefits of diversion from landfill than if 
each Council acted separately. Providing a more effective and efficient collection 
service is likely to encourage more ratepayers to avail themselves of that service, 
thereby increasing diversion of e-waste from landfill.  

Public detriments 

3.14. The CCA does not define what constitutes a public detriment. The ACCC adopts a 
broad approach. This is consistent with the Tribunal which has defined it as: 

…any impairment to the community generally, any harm or damage to the aims 
pursued by the society including as one of its principal elements the achievement of 
the goal of economic efficiency.3 

 
3  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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3.15. The Applicants submit that the Proposed Conduct will not result in any discernible 
public detriments because: 

• e-waste is a small proportion of the overall Victorian waste industry. The 
Proposed conduct facilitates waste service suppliers, including smaller 
providers, being able to tender for the e-waste collection services to one or 
multiple Councils, including as part of these suppliers’ existing or potential 
other services to the Councils 

• the Proposed Conduct only includes 7 of 79 local Victorian councils and their 
volumes are only around 2% of total e-waste volumes collected in Victoria 

• there are other, non-Council, sources of waste and e-waste volumes which 
service providers are able to compete for, and 

• small suppliers with a local presence may in some cases be able to use that 
as a competitive advantage over larger suppliers. 

3.16. The ACCC considers that public detriments may arise as a result of arrangements 
such as these where the joint procurement group (which would otherwise compete to 
acquire the relevant services) comprises a substantial portion of the market and it 
reduces competition for providers of the relevant services.  

3.17. However, in this case, the ACCC considers that the Proposed Conduct is likely to 
result in minimal, if any public detriment, as:  

• it is limited in scope to 7 Councils comprising only a small proportion of e-
waste collected in Victoria 

• suppliers of e-waste collection services may tender to supply individual 
Councils, all Councils or a cluster of the Councils. Each Council will 
individually decide which tenderer to appoint (or an alternative arrangement to 
avail themselves of), and 

• any detriment from a loss of competition for the supply of e-waste collection 
services is likely to be mitigated as the aggregation of fragmented volumes 
into a single tender is more likely to draw competing suppliers into the market.  

Balance of public benefit and detriment  

3.18. For the reasons outlined in this draft determination, the ACCC is satisfied that the 
Proposed Conduct is likely to result in a public benefit and that this public benefit 
would outweigh any likely detriment to the public from the Proposed Conduct.  

Length of authorisation   

3.19. The CCA allows the ACCC to grant authorisation for a limited period.4  This enables 
the ACCC to be in a position to be satisfied that the likely public benefits will outweigh 
the detriment for the period of authorisation. It also enables the ACCC to review the 
authorisation, and the public benefits and detriments that have resulted, after an 
appropriate period. 

 
4  Subsection 91(1) 
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3.20. In this instance, the Applicants seek authorisation for nine years and six months. This 
covers a period for running the tender, an initial contract term of five years and options 
of up to 2 extensions of 2 years.  

3.21. Having regard to the ACCC’s assessment that the Proposed Conduct is likely to result 
in public benefits and minimum, if any, public detriment, the ACCC proposes to grant 
authorisation for nine years and six months. 

4. Draft determination 

The application 

4.1. On 22 December 2021, the Applicants lodged application AA10006000 with the 
ACCC, seeking authorisation under subsection 88(1) of the CCA.  

4.2. Subsection 90A(1) of the CCA requires that before determining an application for 
authorisation, the ACCC shall prepare a draft determination. 

The authorisation test  

4.3. Under subsections 90(7) and 90(8) of the CCA, the ACCC must not grant authorisation 
unless it is satisfied in all the circumstances that the Proposed Conduct is likely to 
result in a benefit to the public and the benefit would outweigh the detriment to the 
public that would be likely to result from the Proposed Conduct.  

4.4. For the reasons outlined in this draft determination, the ACCC is satisfied, in all the 
circumstances, that the Proposed Conduct would be likely to result in a benefit to the 
public and the benefit to the public would outweigh the detriment to the public that 
would result or be likely to result from the Proposed Conduct, including any lessening 
of competition.  

4.5. Accordingly, the ACCC proposes to grant authorisation. 

Conduct which the ACCC proposes to authorise  

4.6. The ACCC proposes to grant authorisation AA10006000 to enable the Applicants to 
engage in collaborative tendering managed by Barwon SW WRRG for e-waste 
collection services as described in paragraphs 1.4 and 1.5 and defined as the 
Proposed Conduct. The ACCC proposes that this authorisation should also extend to 
Recycling Victoria.5 

4.7. The Proposed Conduct may involve a cartel provision within the meaning of Division 1 
of Part IV of the CCA or may have the purpose or effect of substantially lessening 
competition within the meaning of section 45 of the CCA.  

4.8. The ACCC proposes to grant authorisation AA10006000 for nine years and six 
months. 

4.9. This draft determination is made on 17 February 2022. 

 
5  The ACCC may extend authorisation to future parties or classes of persons under s 88(2) of the CCA. 
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5. Interim authorisation 

5.1. At the time of lodging the application, the Applicants requested interim authorisation to 
enable them to finalise the request for tender documentation, issue the request for 
tender and commence the evaluation and negotiations with preferred tenderers while 
the ACCC is considering the substantive application.  

5.2. The Applicants requested interim authorisation on the basis that: 

• carrying out the tender process is unlikely to have any impact on any relevant 
market or market participant, including the Councils 

• it will permit the Applicants to progress a more certain compliance response to 
EPA guidelines 

• current service arrangements are informal and ad hoc, therefore the Councils 
wish to proceed as soon as possible prior to having to commit to alternative 
arrangements with existing suppliers, and 

• it will avoid unnecessarily delaying the achievements of the public benefits 
likely to arise from the Proposed Conduct. 

5.3. The ACCC has decided to grant interim authorisation as: 

• granting interim authorisation is:  

o unlikely to change the market or lead to any harm to any market 
participants 

o will assist the Applicants in transitioning to new arrangements for the 
collection of e-waste that will avoid diversion to landfill more quickly, 
and 

• the ACCC’s assessment to date is that the Proposed Conduct is likely to result 
in public benefit and minimum public detriment. 

5.4. Accordingly, the ACCC grants interim authorisation to enable the Applicants to finalise 
the request for tender documentation, issue the request for tender and commence the 
evaluation and negotiations with preferred tenderers. Interim authorisation has not 
been sought, and does not extend to, the awarding of tenders or entering into 
contracts for e-waste collection services. 

5.5. Interim authorisation commences immediately and remains in place until it is revoked 
or the date the ACCC’s final determination comes into effect or when the application 
for authorisation is withdrawn. 

6. Next steps 

6.1. The ACCC now invites submissions in response to this draft determination by 3 March 
2022. In addition, consistent with section 90A of the CCA, the Applicants or an 
interested party may request that the ACCC hold a conference to discuss the draft 
determination. 
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