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Summary 

The ACCC proposes to grant re-authorisation to enable Recycling Victoria (successor 
to Metropolitan Waste and Resource Recovery Group (MWRRG)) and 16 councils 
located in south-eastern metropolitan Melbourne (together, the Applicants) to conduct 
a collaborative tender process for the procurement of advanced waste processing 
(AWP) services, which may facilitate the construction of one or more AWP facilities. 
AWP involves processes to recover alternative resources (such as electricity or fuel) 
from municipal residual waste (i.e. waste that is not capable of being recycled and is 
typically destined for landfill). 

The Applicants were granted authorisation for the same conduct on 17 December 
2019 until 8 July 2052. That authorisation included a 30 year term to give effect to the 
contract/s for the supply of AWP services. The current application for re-authorisation 
seeks to extend the period of authorisation by an additional 24 months because there 
were delays with the tender process under the original authorisation. However, as 
with the original authorisation the Applicants seek authorisation to give effect to the 
contracts for 30 years. 

Overall the ACCC is satisfied that the Conduct is likely to result in a public benefit that 
would outweigh the likely public detriment. The ACCC considers the Conduct is likely 
to result in public benefits in the form of environmental benefits, transaction costs 
savings, increased efficiencies and increased competition for the supply of AWP 
services. The ACCC considers that the Conduct is likely to result in limited public 
detriment. 

The ACCC proposes to grant re-authorisation until 8 July 2054 which will enable the 
Applicants to complete the tender process, negotiate contracts and execute 
contracts, and to give effect to the contract/s for the supply of AWP services 
(including the ongoing administration of the contract/s).The ACCC considers that the 
construction of new large-scale AWP facilities would be facilitated by long-term 
contracts involving more than one Participating Council. 

The ACCC has also decided to grant interim authorisation to enable the Applicants to 
continue the tender process for procurement of AWP while the ACCC is considering 
the substantive application. Interim authorisation does not extend to the Applicants 
entering into any contracts with bidders for the procurement of AWP.  

The ACCC invites submissions in relation to this draft determination by 29 July 2022. 

1. The application for revocation and substitution 

1.1. On 10 June 2022, the Metropolitan Waste and Resource Recovery Group (MWRRG) 
lodged an application with the Australian Competition and Consumer Commission 
(the ACCC). The application was lodged on behalf of itself and 16 councils located in 
south-eastern metropolitan Melbourne (the Participating Councils), (together, the 
Applicants) to revoke authorisation AA1000448 and substitute authorisation 
AA1000616 for the one revoked (referred to as re-authorisation). 

1.2. The Applicants are seeking re-authorisation to conduct a collaborative tender process 
for the procurement of advanced waste processing (AWP) services. This application 
for re-authorisation was made under subsection 91C(1) of the Competition and 
Consumer Act 2010 (Cth) (the Act). 
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1.3. The Applicants were granted authorisation AA1000448 on 17 December 2019 until 
8 July 2052 (original authorisation). The current application for re-authorisation 
relates to the same conduct as the original authorisation. However, the application for 
re-authorisation seeks to extend the period of authorisation by an additional 
24 months. The Applicants also advise that from 1 July 2022 MWRRG was replaced 
by a new entity and they therefore seek re-authorisation to cover any successor 
entities to MWRRG.  

1.4. The Applicants also request interim authorisation in order to continue the tender and 
contract negotiation process for procuring AWP services while the ACCC is 
considering the substantive application. The ACCC’s assessment on interim 
authorisation can be found in section 6, below. 

1.5. The ACCC may grant authorisation, which provides businesses with protection from 
legal action under the competition provisions in Part IV of the Act for arrangements 
that may otherwise risk breaching those provisions in the Act, but are not harmful to 
competition and/or are likely to result in overall public benefits. 

The Applicants 

1.6. MWRRG was a Victorian statutory body corporate,1 and was responsible for 
municipal solid waste management and planning. This management included 
coordination of joint procurement processes for waste disposal services for 31 local 
councils in metropolitan Melbourne. In its application MWRRG flagged from 1 July 
2022, any successor entity would take the lead as the Applicant for the application for 
re-authorisation.  

1.7. On 1 July 2022, MWRRG, along with all statutory waste and resource recovery 
groups in Victoria, was abolished under the Circular Economy (Waste Reduction and 
Recycling) Act 2021 (Vic). Recycling Victoria (successor entity to MWRRG) has taken 
over the responsibilities for providing leadership, stewardship and oversight of waste, 
recycling or resource recovery services and to support the development of a circular 
economy and will execute these on a state-wide, rather than regional, basis.  

1.8. The Participating Councils are Bayside City, Boroondara City, Cardinia Shire, Casey 
City, Frankston City, Glen Eira City, Greater Dandenong City, Kingston City, Knox 
City, Manningham City, Maroondah City, Monash City, Mornington Peninsula Shire, 
Stonnington City, Whitehorse City and Yarra Ranges Shire.  

1.9. Of the Applicant councils, Boroondara City, Glen Eira City, Manningham City, 
Maroondah City, Monash City and Stonnington City have opted out of the 
procurement process, while remaining as applicants. These councils did not object to 
this Application being made on their behalf and they may choose to opt back in in the 
future. 

The Conduct  

1.10. The Applicants seek re-authorisation for:  

• Recycling Victoria, on behalf of the Participating Councils, to conduct a 
collaborative, competitive tender process for AWP services, to evaluate the 
responses in collaboration with the Participating Councils, and to negotiate the 
contractual framework with potential supplier(s)  

 
1  Established under section 50 Environmental Protection Act 1970 (Vic). 
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• a Special Purpose Vehicle2 (SPV) to be established by the Participating 
Councils to enter into contract(s) for AWP services with the successful 
supplier(s) and  

• ongoing administration and management of the resulting contracts related to 
the suppliers and any AWP facilities to be undertaken by the SPV 

(the Conduct). 

1.11. For the purposes of this application, AWP refers to the processes which are 
employed to recover alternative resources (such as electricity or fuel) from municipal 
residual waste. Residual waste is waste which is not capable of being recycled and is 
typically destined for landfill. The scope of the Conduct does not extend to 
commercial and industrial waste. 

1.12. The Applicants submit that the Conduct may facilitate the construction of one or more 
large-scale AWP facilities. There are currently no large scale facilities operating in 
Victoria that can recover energy or other resources from municipal residual waste. 

Rationale for the Conduct 

1.13. The Applicants submit that the population of Melbourne is growing rapidly and a large 
portion of the forecast growth is expected to occur in the southern and eastern 
regions of metropolitan Melbourne, contributing to a projected substantial increase in 
waste generated in these areas. The Participating Councils anticipate managing 
around 500,000 tonnes per year of residual waste (based on 2021 figures), 
increasing to more than 700,000 tonnes by 2046, all of which will be sent to landfill 
absent alternative processing or disposal options. The Applicants submit the increase 
in waste generation will coincide with the expected closure of Suez’s Hampton Park 
landfill, which is likely to occur by 2028.3 

1.14. Accordingly, the Participating Councils are seeking to implement AWP measures that 
will recover resources from residential residual waste. These measures will also 
reduce the Participating Councils’ reliance on new landfills and preserve the use of 
existing landfills for future waste that cannot be recycled or recovered. The Applicants 
consider the Conduct will ensure that a sufficient quantity of waste is aggregated to 
support the investment required by a provider(s) to invest in AWP facilities in order to 
provide a suitable and affordable AWP solution. The Applicants submit that while they 
understand that AWP facilities managing municipal waste can exist at all scales, the 
minimum quantity for a technologically advanced, financially feasible large scale AWP 
facility is 150,000 tonnes of municipal solid waste per annum, which is beyond the 
capacity of any individual council.4 

2. Background 

2.1. The Participating Councils are local government authorities located in south-east 
metropolitan Melbourne, the roles and functions of which are governed by the Local 
Government Act 1989 (Vic). The councils are responsible for, among other things, the 
provision of waste collection and processing services, delivery and maintenance of 

 
2 The Participating Councils are considering potentially procuring this project utilising a new SPV. If such a structure is utilised, 
the SPV would enter into final contracts with the selected supplier(s).  
3 The majority of the Participating Councils are currently serviced by Suez’s Hampton Park landfill. 
4 The Applicants estimate the quantities of waste that individual councils will be able to make available to a contractor are 

generally less than 50,000 tonnes a year. 
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community services and facilities, and enforcement of local laws and regulations 
within their respective municipalities.  

 

© Metropolitan Waste and Resource Recovery Group 

Figure 1 – Metropolitan Melbourne (Participating Councils are shaded) 

2.2. The Participating Councils represent 16 of the 31 local councils in the Metropolitan 
Melbourne area and, based on 2017-2018 numbers, produce approximately 50 per 
cent of the residual waste in Metropolitan Melbourne.5 All the Participating Councils 
currently send their residual waste to landfill. As noted above, the majority of the 
Participating Councils are currently serviced by Suez’s Hampton Park landfill (located 
in the south east metropolitan Melbourne region). 

Advanced Waste Processing  

2.3. AWP solutions are technologies that recover more resources (materials and/or 
energy) from waste compared to landfill or basic recycling sorting. AWP technologies 
which recover energy from waste (Waste to energy) can be divided into two broad 
categories: thermal treatments (such as direct combustion and gasification); and the 

 
5 Based on Sustainability Victoria statistics for the 2017-18 financial year. 
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biological processing of organic waste.6 While the technology solutions used to 
deliver the AWP services will be determined through the tender process, the 
Applicants submit that the AWP services may be delivered through one, or a 
combination, of the following technologies: 

(a) Combustion: combustion of waste materials at controlled high temperature, with 
energy recovery in the form of heat, and metals recovery from the bottom ash 

(b) Mechanical Biological Treatment (MBT): mechanical separation of materials 
such as metals together with biological treatment of separated organic material 
(with the biological treatment producing energy) 

(c) MBT plus combustion: following MBT, a refuse derived fuel produced from that 
process is combusted to recover energy 

(d) MBT plus gasification: following MBT, a refuse derived fuel produced from the 
mechanical process and gasified to recover energy. 

2.4. Waste to energy is a mature concept in Europe, North America and Japan and many 
waste to energy facilities currently in operation in other jurisdictions use municipal 
residual waste as a primary input.  By comparison, waste to energy technology is less 
common in Australia; there are currently no large scale facilities operating in Australia 
that can recovery energy or other resources from municipal residual waste.  

2.5. The ACCC understands that in Victoria two large scale AWP facilities are currently in 
the planning stage.7 There are also several small-scale waste to energy facilities 
currently operating in Victoria which use commercial and industrial waste as 
feedstock. Before the Environmental Protection Agency will grant a works approval for 
proposed waste to energy facilities in Victoria, an operator must demonstrate that 
they can meet strict environment protection standards.8 

3. Consultation  

3.1. A public consultation process informs the ACCC’s assessment of the likely public 
benefits and detriments from the Conduct. 

3.2. The ACCC invited submissions from a range of potentially interested parties including 
waste management companies, industry associations and government bodies.9  

3.3. The ACCC received one submission from an interested party, which was in support of 
the application for re-authorisation.  

3.4. Any future public submissions received following the release of the draft determination 
will be available on the Public Register for this matter. 

 
6 The State Government of Victoria, Department of Environment, Land, Water and Planning, Turning Waste into Energy – join 

the discussion, Department of Environment, Land Waster and Planning, Melbourne, 2017, p. 10. 
https://engage.vic.gov.au/waste/wastetoenergy, viewed 7 October 2019. 

7 Australian Paper obtained in November 2018 works approval for the construction of a thermal combustion waste to energy 
facility with the capacity to process 650,000 tonnes per annum of residual municipal waste and commercial industrial waste in 
the Latrobe Valley. Recovered Energy Australia is proposing to construct in Laverton North a municipal waste gasification to 
energy facility capably of converting 200,000 tonnes per annum of residual municipal waste into energy 

8 The project developers must demonstrate that they will incorporate best practice measures for the protection of the land, air 
and water environments, as well as for energy efficiency and greenhouse gas emissions management. They must provide 
evidence of how they will minimise and manage emissions including pollutants, odour, dust, litter, noise and residual waste – 
Environment Protection Authority Victoria, Guideline: Energy from waste, 2017. 

9 A list of the parties consulted and the public submissions received is available from the ACCC’s public register 

www.accc.gov.au/authorisationsregister. 

https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/authorisations-register/metropolitan-waste-and-resource-recovery-group-ors
https://engage.vic.gov.au/waste/wastetoenergy
http://www.accc.gov.au/authorisationsregister
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4. ACCC assessment  

4.1. The Applicants have sought re-authorisation for Conduct that would or might 
constitute a cartel provision with the meaning of Division 1 of Part IV of the Act and 
may substantially lessen competition within the meaning of section 45 of the Act. 
Consistent with subsection 91C(7)10 of the Act, the ACCC must not grant re-
authorisation unless it is satisfied, in all the circumstances, that the conduct would 
result or be likely to result in a benefit to the public, and the benefit would outweigh 
the detriment to the public that would be likely to result (authorisation test).  

4.2. In making its assessment of the Conduct, the ACCC has considered: 

• the application and a submission received from an interested party 

• other relevant information available to the ACCC, including other relevant 
applications for authorisation 

• the period for which authorisation has been sought 

• the relevant areas of competition are likely to be the supply and acquisition of 
disposal and advanced processing services for municipal residual waste in 
metropolitan Melbourne 

• the likely future without the Conduct that is the subject of the re-authorisation. In 
particular, the ACCC considers that the Participating Councils would consider 
individually procuring and administering their respective contracts for the 
acquisition and supply of the various waste and resource recovery services. For 
most of the Participating Councils this is likely to be limited to landfill services 
because they do not have sufficient demand to support the construction of new 
AWP facilities.  

Public benefits 

4.3. The Act does not define what constitutes a public benefit. The ACCC adopts a broad 
approach. This is consistent with the Australian Competition Tribunal (the Tribunal) 
which has stated This is consistent with the Australian Competition Tribunal (the 
Tribunal) which has stated that that in considering public benefits: 

… we would not wish to rule out of consideration any argument coming within the 
widest possible conception of public benefit. This we see as anything of value to the 
community generally, any contribution to the aims pursued by society including as 
one of its principal elements … the achievement of the economic goals of efficiency 
and progress.”11 

4.4. The Applicants submit that the Conduct is likely to result in public benefits, including:  

• environmental benefits 

• procurement process benefits, including transaction cost savings 

• increase in competition  

• increased efficiencies  

• investment in the State and  

 
10 See subsection 91C(7) of the Competition and Consumer Act 2010 (Cth). 
11  Queensland Co-operative Milling Association Ltd (1976) ATPR 40-012 at 17,242; cited with approval in Re 7-Eleven 

Stores (1994) ATPR 41-357 at 42,677. 
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• achievement of government objectives.  

4.5. The ACCC’s assessment of the likely public benefits from the Conduct follows. 

Environmental benefits  

4.6. A rationale for the Conduct is to establish large-scale AWP facilities which the 
Applicants claim will not be viable without combining the waste from the Participating 
Councils. With the creation of additional AWP facilities there is the capacity for more 
residual waste to be diverted from landfill than would otherwise occur. Therefore, the 
ACCC considers that there is likely to be public benefit arising from the diversion of 
residual waste from landfill, reducing the negative environmental impacts associated 
with landfill.  

4.7. To the extent that the Conduct aligns with relevant government strategies on 
environmental preservation, the ACCC considers the achievement of government 
objectives may be supported by the Conduct. 

Transaction cost savings 

4.8. The ACCC accepts that the Conduct is likely to provide transaction cost savings, 
including by reducing or eliminating the unnecessary duplication of administrative, 
legal and evaluation costs associated with each Participating Council conducting 
separate tenders.   

4.9. The ACCC also considers the Conduct is likely to deliver transaction cost savings to 
potential suppliers of AWP services, including by reducing or eliminating the 
administrative burden of dealing with the procurement processes of multiple 
Participating Councils. 

Increased efficiencies 

4.10. The ACCC considers that the aggregation of the Participating Councils’ residual 
waste is likely to result in suppliers of AWP services achieving efficiencies and 
economies of scale in the delivery of AWP services, which may facilitate lower 
average costs for each Participating Council. 

Increased competition  

4.11. The ACCC accepts that the combined volumes of the Participating Councils will 
present suppliers of AWP services with a more attractive volume of waste supply than 
would be the case if the Applicants tendered for AWP services individually (or in 
smaller groups). In particular, this is likely to result in greater feasibility of constructing 
large-scale AWP facilities in order to meet the demand under the contracts with 
Participating Councils compared to without the Conduct. This is likely to result in 
greater competition to supply the AWP services to Participating Councils. 

4.12. The ACCC considers that new AWP facilities may be constructed without the 
Conduct, i.e. that AWP service providers may be able to contract with individual 
councils to a sufficient extent to support construction of new AWP facilities. However, 
the ACCC considers that the combined tendering is likely to facilitate the construction 
of larger-scale AWP facilities and to make such construction more likely to occur. 
Therefore the increased competition to supply AWP services resulting from the 
Conduct is also likely to result in a greater number of new large-scale AWP facilities 
being constructed and a greater total capacity of AWP facilities that are constructed. 
This would promote competition in the supply of AWP services. If there is excess 
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capacity, this would also promote competition in supply to third parties (i.e. councils 
that are not Participating Councils and to commercial and industrial customers). 

Public detriments  

4.13. The Act does not define what constitutes a public detriment. The ACCC adopts a 
broad approach. This is consistent with the Tribunal which has defined it as: 

 …any impairment to the community generally, any harm or damage to the aims 
pursued by the society including as one of its principal elements the achievement of 
the goal of economic efficiency. 12 

4.14. The Applicants submit that there should be no public detriment associated with the 
Conduct, and any potential detriment would nevertheless by outweighed by the 
benefit to the public. In particular, they submit the following. 

• In practice, no one council would be able to undertake a procurement that 
prompted the construction of an AWP facility (with the ensuring benefits), as a 
minimum quantity of waste is required to make the project viable, and therefore it 
is unlikely that the Conduct will give rise to any public detriment.  

• The tender process will allow for suppliers to submit bids to supply a smaller area 
than that represented by the group of Councils and therefore there will remain 
scope for smaller suppliers to secure certain streams of work, and to also ensure 
that larger suppliers must remain competitive in their pricing. 

• The tender process will be competitive and conducted in accordance with best 
practice probity standards, including transparency and audit requirements. 
Selected suppliers will not be in any way restricted from offering services to other 
councils. 

4.15. The Participating Councils may be considered to be each other’s competitors for the 
acquisition of disposal and AWP services in metropolitan Melbourne. By conducting 
their procurement jointly rather than individually, the Participating Councils are 
agreeing to no longer compete. The Conduct may lessen competition in the 
acquisition of disposal and AWP services. 

4.16. The ACCC recognises that the Participating Councils account for approximately 50% 
of the municipal residual waste volumes in metropolitan Melbourne. However, the 
ACCC considers that any detriment resulting from the Participating Councils’ 
enhanced buying power is likely to be limited, due to the following factors:   

• The tender process will be competitive and transparent, supporting the 
countervailing power of AWP service providers.  

• The majority of AWP suppliers identified by the Applicants as potential tenderers 
operate either nationally or internationally and there will continue to be other 
future opportunities for AWP services in Australia and elsewhere, and there are 
no suppliers of AWP services currently servicing councils in Metropolitan 
Melbourne.  

• Participation in the Conduct is voluntary for the Participating Councils and for 
potential suppliers.  

 
12 Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683.  
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4.17. The ACCC has also considered the effect of the Conduct on the supply of disposal 
and AWP services in metropolitan Melbourne. In particular, the ACCC has considered 
the potential for the Conduct to result in the municipal residual waste volumes of the 
Participating Councils (who account for approximately 50% of those volumes in 
metropolitan Melbourne) being contracted to a single supplier for an extended period 
of time. Compared to the likely future without (where there are likely to be multiple 
service providers), the appointment of a single service provider for an extended 
period may result in public detriment by reducing the number of parties competing to 
supply AWP services in the future. 

4.18. The ACCC considers that the extent of this public detriment is likely to be limited for 
the following reasons. 

• The proposed tender will be open to responses from suppliers seeking to provide 
AWP to a subset of the Participating Councils and suppliers of landfill services. 
The ACCC considers that the net effect of this approach is likely to be to stimulate 
greater competition for the proposed contract, by leading to more tender 
participants than would otherwise be the case and by incentivising potential 
tenderers (both existing and new entrants) to compete more vigorously to supply 
the Participating Councils.  

• Aggregated quantities of waste are needed to support the construction of a large 
scale AWP facility, and no single council produces the requisite volume. Public 
submissions from the original authorisation were broadly supportive of these 
propositions. 

• The ACCC understands a supplier of AWP services could secure the minimum 
quantity of waste required to support an AWP facility without participating in a joint 
procurement, by entering into individual contracts with multiple councils for their 
respective waste volumes. However, based on public submissions from the 
original authorisation, the ACCC considers it likely that for suppliers who are 
looking to enter the market for the supply of AWP services in Melbourne, the 
aggregated waste volume offered by the Participating Councils is likely to be a 
more attractive proposition than if each Participating Council tendered individually. 

• The 15 other councils in metropolitan Melbourne, not participating in the Conduct, 
present alternative opportunities for suppliers of residual waste AWP and disposal 
services. The ACCC recognises that it is unknown whether any of the non-
participating councils will elect to procure AWP services, instead of landfill 
services, in the future. The ACCC understands AWP facilities are often capable of 
handling residual waste generated by both municipal customers and commercial 
and industrial customers.13 The ACCC notes the possibility for AWP suppliers to 
use commercial and industrial waste as feedstock for large scale AWP facilities, if 
sufficient volumes of municipal waste are not available.  

• As already noted, the majority of AWP suppliers identified by the Applicants as 
potential tenderers operate either nationally or internationally and there will 
continue to be other future opportunities for AWP services in Australia and 
elsewhere.  

• Also as already noted, participation in the Conduct is voluntary for the 
Participating Councils and for potential suppliers.  

 
13 For example Australia Paper is proposing to construct an AWP facility with the capacity to process 650,000 tonnes per 

annum of both residual municipal solid waste and commercial and industrial waste.  
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4.19. Overall, the ACCC considers that the Conduct is likely to result in some limited public 
detriment. 

Balance of public benefit and detriment 

4.20. In general, the ACCC may grant authorisation if it is satisfied that, in all the 
circumstances, the conduct is likely to result in a public benefit, and that public benefit 
will outweigh any likely public detriment, including any lessening of competition. 

4.21. The ACCC considers the Conduct is likely to result in public benefits in the form of 
environmental benefits, transaction costs savings, increased efficiencies, and 
increased competition for the supply of AWP services. 

4.22. The ACCC considers that the Conduct is likely to result in limited public detriment due 
to a number of mitigating factors including: the tender process will be competitive and 
transparent; the majority of AWP suppliers identified by the Applicants as potential 
tenderers operate either nationally or internationally; there will continue to be other 
future opportunities to supply AWP services in Australia and elsewhere; and 
participation in the Conduct is voluntary for the Participating Councils and for potential 
suppliers. Further, the ACCC notes the proposed tender will be open to responses 
from suppliers seeking to provide AWP services to smaller groups of Participating 
Councils and suppliers of landfill services. 

4.23. Therefore, for the reasons outlined in this draft determination, the ACCC is satisfied 
that the Conduct is likely to result in a public benefit that would outweigh the likely 
public detriment, including the detriment constituted by any lessening of competition 
that would be likely to result. 

4.24. Accordingly, the ACCC proposes to grant re-authorisation. 

Length of authorisation  

4.25. The Act allows the ACCC to grant authorisation for a limited period of time.14 This 
enables the ACCC to be in a position to be satisfied that the likely public benefits will 
outweigh the detriment for the period of authorisation. It also enables the ACCC to 
review the authorisation, and the public benefits and detriments that have resulted, 
after an appropriate period. 

4.26. In this instance, the Applicants seek re-authorisation for the same conduct as the 
original authorisation but for an additional 24 months to address the delay with the 
tender process following changes in Victorian Government policy and the flow on 
effects. Following the tender process which is expected to run until 8 July 2024, the 
Applicants intend to give effect to contracts for AWP services for 30 years as 
provided in the original authorisation. 

4.27. The Applicants submit the period of authorisation sought will:  

• accommodate the time required for the planning and construction of one or more 
advanced processing facilities. Based on the time required to deliver comparable 
facilities,15  the Applicants anticipate a three-to-five-year period for the delivery of 
the facility.  

 
14 Subsection 91(1) 
15 Construction of the ACCIONA facility in Kwinana, WA commenced in March 2019 and is due to be completed by the end of 

2021. In the case of the Four Ashes facility in Staffordshire, UK, the Applicants submit the design phase commenced in July 
2010, and waste was first processed through the facility in 2013. 
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• support the investment in an AWP facility. The construction of one or multiple 
AWP facilities will require substantial capital investment. The Applicants submit 
long-term contracts which provide certainty as to the quantity and continuity of 
waste will enable a service provider to secure the financing necessary to deliver a 
viable large-scale AWP facility. The Applicants submit that large-scale AWP 
facilities are often supported by contracts of 25 years or more.16 The Applicants 
also consider that a 20-to-25-year contract term will enable councils to pay 
affordable monthly service charges to cover the costs associated with the AWP 
solution.  

4.28. The ACCC notes that the Conduct will not necessarily result in the construction of a 
large-scale AWP facility. However, compared to the likely future without the Conduct, 
the ACCC considers that aggregating the Participating Councils’ residual waste 
volumes is more likely to facilitate the construction of a greater number of large-scale 
AWP facilities, and a greater total capacity of AWP facilities.   

4.29. The ACCC accepts that long-term contracts (e.g. 25-30 years) are likely required to 
support the level of investment necessary to construct a large-scale facility capable of 
delivering affordable AWP services to the Participating Councils. Therefore, the 
ACCC considers the proposed term of authorisation, though longer than the ACCC 
typically grants for collective tendering of waste services by councils, is likely to be 
necessary for the Conduct to achieve this outcome.  

4.30. For these reasons, the ACCC proposes to grant re-authorisation to 8 July 2054 to 
enable the Applicants to conduct the tender process, negotiate contracts and execute 
contracts, and to give effect to the contract/s for the supply of AWP services 
(including the ongoing administration of the contract/s). The ACCC invites further 
submissions on this proposed period of authorisation. 

5. Draft determination  

The application   

5.1. On 10 June 2022, the Applicants lodged an application to revoke authorisation 
AA1000448 and substitute authorisation AA1000616 for the one revoked (referred to 
as re-authorisation). This application for re-authorisation AA1000616 was made under 
subsection 91C(1) of the Act. The Applicants seek re-authorisation for the Conduct 
(defined at paragraph 1.10). 

5.2. Subsection 90A(1) of the Act requires that before determining an application for 
authorisation, the ACCC shall prepare a draft determination.  

The authorisation test  

5.3. Under subsections 90(7) and 90(8) of the Act, the ACCC must not grant authorisation 
unless it is satisfied in all the circumstances that the Conduct is likely to result in a 
benefit to the public and that the benefit would outweigh the detriment to the public that 
would be likely to result from the Conduct.  

5.4. For the reasons outlined in this draft determination, the ACCC is satisfied, in all the 
circumstances that the Conduct would be likely to result in a benefit to the public and 

 
16 The Applicants have provided examples of comparable large scale AWP facilities which are supported by contracts of 25 

years and longer, including the ACCIONA facility in Kwinana, WA and a number of facilities in operation in the UK. Australia 
paper is also seeking 25 year municipal waste supply contracts for the AWP facility it plans to build in Gippsland, Victoria. 
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the benefit to the public would outweigh the detriment to the public that would result or 
be likely to result from the Conduct, including any lessening of competition.  

5.5. Accordingly, the ACCC proposes to grant re-authorisation.  

Conduct which the ACCC proposes to authorise  

5.6. The ACCC proposes to revoke authorisation AA1000448 and grant authorisation 
AA1000616 in substitution for:   

• Recycling Victoria (or any successor entity), and the Participating Councils, to 
conduct a collaborative, competitive tender process for AWP services, to evaluate 
the responses in collaboration with the Participating Councils, and to negotiate the 
contractual framework with potential supplier(s)  

• a Special Purpose Vehicle (SPV) to be established by the Participating Councils to 
enter into contract(s) for AWP services with the successful supplier(s) and  

• ongoing administration and management of the resulting contracts related to the 
suppliers and any AWP facilities to be undertaken by the SPV. 

5.7. The Conduct may involve a cartel provision within the meaning of Division 1 of Part IV of 
the Act or may have the purpose or effect of substantially lessening competition within 
the meaning of section 45 of the Act.  

5.8. Authorisation is proposed to be granted until 8 July 2054. 

5.9. This draft determination is made on 7 July 2022.  

6. Interim authorisation 

6.1. On 10 June 2022, the Applicants requested interim authorisation in order to continue 
with the tender process for the procurement of one or more AWP facilities past the 
date that this process was due to be completed under the original authorisation. 

6.2. The Applicants consider it necessary to progress the tender process for the 
procurement to allow the time that is required to continue the overall tender process. 
The Applicants submit that halting the tender process while the substantive application 
is being considered, would delay, and be disruptive to, the overall procurement 
process.   

6.3. The ACCC has decided to suspend the operation of authorisation AA1000448 and 
grant interim authorisation in its place for the following reasons:  

• There is a need for the continuation of the tender process due to the extended 
timeframes resulting from changes to government policy and the consequent 
request from shortlisted bidders for more time to finalise their bids. 

• The relevant areas of competition are unlikely to be permanently altered if interim 
authorisation is granted to proceed with the tender process but not enter into 
contracts 

• Based on the ACCC’s assessment to date, the Conduct is likely to result in public 
benefits and is unlikely to result in significant public detriments.  

6.4. Interim authorisation is granted to the Applicants to engage in the Conduct described in 
paragraph 1.10 to enable them to continue the tender process for procurement of AWP. 
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Interim authorisation does not extend to the applicants entering into any contracts with 
bidders for the procurement of AWP.  

6.5. Interim authorisation commences immediately and remains in place until it is revoked, or 
the date the ACCC’s final determination comes into effect, of when the application for 
re-authorisation is withdrawn.   

7. Next Steps  

7.1. The ACCC now invites submissions in response to this draft determination by 29 July 
2022. In addition, consistent with section 90A of the Act, the Applicants or an interested 
party may request that the ACCC hold a conference to discuss the draft determination.  
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