
 

 

 

 

 

 

Draft Determination  
 
Application for authorisation AA1000502 

lodged by 

Australian Energy Council Limited 

in respect of 

co-ordination in relation to financial and other relief for energy users 

financially impacted by the COVID-19 pandemic  

Authorisation number: AA1000502 
 

Date 5 August 2020 

Commissioners: Sims, Rickard, Keogh, Court, Ridgeway 

 

  



 

  1 

 

Summary 

The ACCC proposes to grant authorisation to enable the Australian Energy Council 
Limited (AEC), its members and other participating retailers of gas or electricity to 
share information, discuss and in due course enter into and/or give effect to any 
contract, arrangement or understanding between them, or engage in any conduct, 
which has the purpose of providing financial and/or other relief to retail energy 
customers facing financial difficulties as a result of the COVID-19 pandemic, including 
residential customers and business customers of any size.   

Any support measures adopted in reliance on this authorisation will not be materially 
inconsistent with the principles set out in the Australian Energy Regulator’s 
Statement of Expectations of energy businesses: Protecting consumers and the 
market during ‘COVID-19’. 

The ACCC considers that the proposed conduct is likely to deliver public benefit by 
providing a mechanism to allow energy retailers to collaborate and, if needed, 
develop customer support measures. By collaborating to identify the support needs 
of customers, including business customers, the participating retailers will be better 
placed to provide timely and appropriately targeted support and communicate the 
support available. The Proposed Conduct may also reduce barriers to customer 
participation in support programs. 

The ACCC proposes to grant authorisation until 30 June 2021. 

On 24 July 2020, the AEC amended the Proposed Conduct to reflect the changed 
circumstances since the Application was lodged and interim authorisation was 
granted. Accordingly, the ACCC has also decided to revoke the interim authorisation 
granted on 1 May 2020 and grant a replacement interim authorisation. The 
replacement interim authorisation permits the narrowed range of conduct that the 
AEC proposed on 24 July 2020. Interim authorisation will remain in place until the 
final authorisation comes into force, the interim authorisation is revoked, or the 
application for authorisation is withdrawn. 

The ACCC invites submissions in relation to this draft determination before making 
its final decision.  

The Applicants and interested parties may also request the ACCC to hold a 
conference to allow oral submissions on the draft determination. 

1. The application for authorisation 

1.1. On 17 April 2020, the Australian Energy Council Limited (AEC) lodged an application 
for authorisation AA1000502 with the Australian Competition and Consumer 
Commission (the ACCC).   

1.2. The AEC is seeking authorisation on behalf of itself, the AEC's members listed in 
Schedule A to this Draft Determination and other parties involved in retailing gas or 
electricity who wish to engage in the Proposed Conduct and notified in advance to the 
ACCC, listed in Schedule B to this Draft Determination (Notified Non-Members) 
(the Applicants). 

1.3. Application for authorisation AA1000502 was made under subsection 88(1) of the 
Competition and Consumer Act 2010 (Cth) (the Act). 
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1.4. The ACCC can grant authorisation which provides businesses with legal protection for 
arrangements that may otherwise risk breaching competition law but are not harmful to 
competition and/or are likely to result in overall public benefits.  

The Proposed Conduct  

1.5. The Applicants originally sought authorisation to:  

a) share information, discuss, and in due course enter into and/or give effect to any 
contract, arrangement or understanding between them, or engage in any conduct; 

b) which has the purpose of providing financial and/or other relief to retail energy 
customers facing financial difficulties as a result of the COVID-19 pandemic, 
including residential customers and business customers of any size. 

This included, but was not limited to, jointly discussing and implementing Energy 
Networks Australia’s (ENA) Networks Relief Package (including any variations to the 
Networks Relief Package that are agreed with the ENA and/or its members). 

1.6. On 24 July 2020, the AEC revised the scope of the Proposed Conduct to reflect the 
changed circumstances since the application was lodged and interim authorisation 
was granted. In particular, as noted in further detail below, energy retailers are 
adhering to the principles contained in the Australian Energy Regulator’s ‘Statement of 
Expectations of energy businesses: Protecting consumers and the market during 
COVID-19’ (Statement of Expectations). Further, the ENA Networks Relief Package 
has now expired and therefore discussions and agreements relating to it no longer 
need authorisation, although some support is still in place or has been extended. 

1.7. The Applicants now seek authorisation to:  

a) share information, discuss, and in due course enter into and/or give effect to any 
contract, arrangement or understanding between them, or engage in any conduct; 

b) which has the purpose of providing financial and/or other relief to retail energy 
customers facing financial difficulties as a result of the COVID-19 pandemic, 
including residential customers and business customers of any size; 

c) provided no such contract, arrangement understanding or conduct is (or contains 
one or more provisions that are) materially inconsistent with relevant applicable 
principles set out in the AER’s ‘Statement of Expectations of energy businesses: 
Protecting consumers and the market during COVID-19’, dated 9 April 2020 (as 
amended, extended or replaced by the AER from time to time); 

 (the Proposed Conduct). 

1.8. The Applicants note that the narrowed definition of the Proposed Conduct is limited to: 

a) discussing and agreeing on the residential and business customers likely to be 
facing financial difficulties as a result of the pandemic; 

b) discussing, agreeing and implementing a consistent minimum approach to 
customer relief, limited to bill deferrals, payment plans and/or deferral of 
disconnections; 

c) if relevant, discussing, agreeing and implementing with ENA and its members any 
further networks relief package, providing the AEC provides the ACCC with 24 
hours' notice of any meeting in which a proposed networks relief package which 
relies on the authorisation is expected to be discussed or entered into;  
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d) discussing, agreeing and implementing common processes for delivering any of 
the above customer relief or communicating the customer relief that is available; 
and 

e) discussing and agreeing with state, territory and federal governments any of the 
above. 

1.9. The Applicants seek authorisation for 12 months from the date of final authorisation. 

Previous Interim authorisation 

1.10. The Applicants also requested interim authorisation to enable them to engage in the 
Proposed Conduct while the ACCC is considering the substantive application.  

1.11. On 1 May 2020, the ACCC granted interim authorisation under subsection 91(2) of the 
Act.1  

1.12. The interim authorisation permitted the Applicants to engage in specified conduct 
where that conduct was for the purpose of providing financial and/or other relief to 
retail energy customers facing financial difficulties as a result of the COVID-19 
pandemic, including residential customers and business customers of any size. 

1.13. The interim authorisation was subject to several conditions, one of which was that any 
contract, arrangement or understanding agreed upon could not be materially 
inconsistent with relevant applicable principles set out in the AER’s Statement of 
Expectations. 

2. Background 

2.1. The AEC is an industry organisation representing 23 major electricity and downstream 
natural gas businesses operating in the wholesale and retail energy markets. The 
AEC’s members collectively generate the majority of electricity in Australia and sell gas 
and electricity to over 10 million homes and businesses. 

2.2. The COVID-19 pandemic is having a significant economic impact on consumers and 
businesses in Australia. The economic impacts of the pandemic mean that some 
consumers, including residential customers and businesses of all sizes, may face 
difficulties paying their energy bills. 

2.3. Reflecting this context, on 9 April 2020, the AER released the Statement of 
Expectations, setting out its expectations of energy businesses in light of the COVID-
19 pandemic.2 On 28 July 2020, the AER released an updated Statement of 
Expectations. 

2.4. The updated Statement of Expectations provides that energy retailers should: 

 Offer all residential and small business customers who indicate they may be in 
financial stress (including small businesses eligible for the JobKeeper payment) a 
payment plan or hardship arrangement. This may include agreeing a period in 
which no payment will be made. 

 Before 31 October 2020 (and potentially beyond), not disconnect – other than at 
their request – any residential or small business customer who may be in financial 
stress (including a small business eligible for the JobKeeper Payment) who: 

                                                

 
2  https://www.aer.gov.au/system/files/AER%20-%20Statement%20of%20Expectations%20-%209%20April%202020.pdf  

https://www.aer.gov.au/system/files/AER%20-%20Statement%20of%20Expectations%20-%209%20April%202020.pdf
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o has made contact with the energy retailer or responded to communications 
from the energy retailer; or 

o is accessing any retailer support. 

 Before 31 October 2020 (and potentially beyond), not disconnect – other than at 
their request – any large business customer who may be in financial stress 
(including a business eligible for the JobKeeper Payment) who is on-selling energy 
to residential and small business customers and: 

o has made contact with the energy retailer or responded to communications 
from the energy retailer; or 

o is accessing any retailer support. 

 In the event a customer has not made or responded to any contact and has been 
disconnected for non-payment, process an order for reconnection immediately on 
contact from the customer, and waive disconnection, reconnection and contract 
break fees. 

 Defer referrals of a retailer’s customers to debt collection agencies for recovery 
actions, or credit default listing until at least 31 October 2020, and potentially 
beyond.  

 Be prepared to modify existing payment plans if a customer’s changed 
circumstances make this necessary. 

 Waive disconnection, reconnection and/or contract break fees for small businesses 
that have ceased operation, along with daily supply charges to retailers, during any 
period of disconnection until at least 31 October 2020.  

 Prioritise the safety of customers who require life support equipment and continue 
to meet responsibilities to new life support customers.  

 Prioritise clear, up-to-date communications with customers about the issues 
addressed in the Statement of Expectations, including by keeping website, social 
media and call centre waiting and hold messages up to date, particularly those 
about the availability of retailer and other supports such as payment plans, energy 
efficiency advice and fault repair.  

 Minimise the frequency and duration of planned outages for critical works, and 
provide as much notice as possible to assist households and businesses to 
manage during any outage. 

2.5. On 2 April 2020 ENA, an industry association representing operators of electricity 
transmission, electricity distribution and gas distribution networks in Australia 
announced a Networks Relief Package, with effect from 1 April 2020.3 The Networks 
Relief Package included, among other things, rebates for small business customers, 
and rebates or deferral for residential customers, of network charges in some 
circumstances. In announcing the package, ENA stated that networks would work with 
energy retailers to ensure the benefits of the package flowed through to customers 
smoothly. 

2.6. As network operators do not bill energy consumers directly, implementation of the 
Networks Relief Package required retailers to adjust customer bills, billing practices 
and other arrangements to ensure that customers received necessary support as 
applicable. 

                                                
3  https://www.energynetworks.com.au/news/media-releases/2020-media-releases/energy-network-relief-package-

announced/  

https://www.energynetworks.com.au/news/media-releases/2020-media-releases/energy-network-relief-package-announced/
https://www.energynetworks.com.au/news/media-releases/2020-media-releases/energy-network-relief-package-announced/
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2.7. The Networks Relief Package was for the period April until June 2020, although some 
of the support measures have been extended. The AEC considers that the continued 
ability for retailers to collectively engage with networks would be of clear benefit in the 
coming months. 

AEC Customer Support Project – Approach Paper 

2.8. On 26 June 2020, the AEC released an Approach Paper for consultation with 
consumer and business advocates.4 The Approach Paper outlines information 
gathered from retailers about the experiences of small and large energy customers 
during the pandemic. It notes in part: 

Customers have been well protected during a time of crisis. 

 The AER Statement of Expectations is ensuring small customers can access 
energy, irrespective of payment or engagement 

 In Victoria, there is no explicit disconnection prohibition, but largely not taking place 
in practice 

 No debt collection activity currently underway, even on old debt. 

Significant government stimulus is flowing into the economy. 

 Some of the most vulnerable households have more income than they otherwise 
would. 

 JobKeeper is enabling many SMEs to survive, even if hibernating. 

 Biggest impacted group is customers with normal incomes greater than $1500 per 
fortnight, and those ineligible for support (eg, migrant workers). Many customers 
ineligible for JobKeeper still mostly receiving $1100 per fortnight under JobSeeker. 

 Existing hardship customer experiences are fairly steady – no mass increases in 
repeat hardship, or exits from the program. 

Customers are engaging more with retailers as a collective, but this isn’t all customers. 

 Call centre volumes are going up 

 For the most part, customers are contacting retailers to find out what support is 
available 

 This is translating into an increase in customers on payment plans, and taking up 
offers of bill deferrals 

 But, there are also customers who are disengaging, or who have never engaged 

 For some ‘new’ hardship customers, this is their first engagement with their energy 
retailer, and certainly their first support request. 

 C&I customers are engaging with their relationship managers on a case by case 
basis. For some, changing circumstances is impacting them significantly, in 
particular those with high fixed charges and lower variable usage. 

We have not yet seen a tsunami of non-payment hit retailers. 

 Customers who are engaging are getting the assistance they need. 

 Customers who are not engaging are not yet showing up in the data available 

                                                
4   AEC Retail Customer Support Project – Approach Paper for comment, June 2020, available here.  

file:///C:/Users/somatt/AppData/Roaming/iManage/Work/Recent/AA1000502%20-%20Australian%20Energy%20Council%20Limited/here
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o Remains a question as to how many customers are not paying, when they 
could 

o Similarly, unclear how many customers are not paying because they can’t 
afford to pay. 

o But, we know that some customers are choosing to defer utility payments as no 
risk of disconnection. We do not know the reason they are making this choice. 

 Some business customers in industries affected by the lockdown have completely 
lost their income, resulting in higher levels of non-payment than residential 
customers. 

2.9. The Approach Paper concludes that while there may be a need for differing forms of 
customer support in the coming months, the industry has not identified any significant 
gaps in the customer protections currently being provided by retailers.5  

3. Consultation 

3.1. A public consultation process informs the ACCC’s assessment of the likely public 
benefits and detriments from the Proposed Conduct. 

3.2. The ACCC invited submissions from a range of potentially interested parties including 
AEC members, non-AEC members, small energy retailers, large energy retailers, 
small business groups, consumer groups, state and federal government and relevant 
regulatory bodies.6  

3.3. The ACCC received two submissions: a joint submission from the Consumers’ 
Federation of Australia and the Energy Consumers Australia and a submission from 
the Public Interest Advocacy Centre.  

3.4. The Public Interest Advocacy Centre considered there should be some consumer 
oversight of the outcomes of authorisation and suggested establishing a taskforce, 
such as the Energy Coordination Mechanism, to supervise the authorisation and to 
consult with consumer representative groups. 

3.5. The Consumers’ Federation of Australia and the Energy Consumers Australia 
submitted that: 

 consumer representative groups should be consulted about the design of financial 
relief programs as a condition of both interim and final authorisation, with the AEC 
regularly reporting to the ACCC on those consultations; 

 there should also be periodic reporting by the AEC to the ACCC as to the 
implementation of financial relief programs, for example, how many customers are 
being assisted, the type of assistance and so on; and 

 the period of authorisation sought is too long, since any approaches or programs to 
provide financial assistance to consumers that are agreed through discussions 
under the authorisation, are able to continue without the authorisation itself 
needing to be in place. 

3.6. In response to the submissions, the AEC noted:  

                                                
5  The Approach Paper notes that ‘protections’ are referred to in the context of disconnections and access to assistance, 

while ‘support’ is the ongoing two-way engagement between retailers and their customers. 
6  A list of the parties consulted is available from the ACCC’s public register www.accc.gov.au/authorisationsregister. 

http://www.accc.gov.au/authorisationsregister
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 Consultation with consumer groups: the AEC has been consulting with 
consumer groups as part of its development of minimum standards of relief and 
therefore does not consider a condition to this effect is necessary. The AEC also 
noted other measures to ensure that the interests of consumers are at the forefront 
of discussions under the authorisation, including the existing requirements to report 
to the ACCC and AER and the requirement that minimum standards of relief must 
be consistent with the AER's Statement of Expectations. 

 Transparency: there is already a high degree of transparency associated with the 
process, including the requirement for the ACCC to maintain a public register in 
relation to all applications and conduct public consultation. In the case of the AEC's 
application, a high level of transparency is already required. The AEC must report 
regularly to the ACCC and the AER, including on the information that has been 
shared in reliance on the authorisation and all material developments. Minutes of 
these meetings are published on the ACCC's website. 

 Term of the authorisation: at this stage, a 12-month term from the date of final 
authorisation remains appropriate, particularly in light of the significant economic 
impacts that will continue to be felt by consumers and businesses after the health 
impacts of the pandemic subside. Further, the regular update meetings between 
the AEC and the ACCC/AER will provide a forum for both the AEC and the 
ACCC/AER to continue to discuss the duration of the authorisation and any need 
for earlier revocation if necessary in the event that this becomes appropriate. 

3.7. Public submissions by the Applicants and interested parties are on the Public Register 
for this matter.  

4. ACCC assessment  

4.1. The ACCC’s assessment of the Proposed Conduct is carried out in accordance with 
the relevant authorisation test contained in the Act.   

4.2. The Applicants have sought authorisation for Proposed Conduct that would or might 
constitute a cartel provision within the meaning of Division 1 of Part IV of the Act and 
may substantially lessen competition within the meaning of section 45 of the Act. 
Consistent with subsection 90(7) and 90(8) of the Act, the ACCC must not grant 
authorisation unless it is satisfied, in all the circumstances, that the conduct would 
result or be likely to result in a benefit to the public, and the benefit would outweigh the 
detriment to the public that would result, or be likely to result, from the conduct 
(authorisation test). 

4.3. Authorisation is prospective, the ACCC may grant authorisation allowing parties to 
make and give effect to arrangements entered into from the date its determination 
takes effect and to give effect to arrangements entered into under the terms of any 
interim authorisation that has been granted. 

4.4. The ACCC’s assessment of application for authorisation AA1000502 is made in the 
context of the pandemic. The pandemic is impacting Australian consumers and 
businesses, with many businesses facing severe disruption. Maintaining competition in 
the long term will be critical to benefit both consumers and the economy. When 
considering applications for authorisation responding to the pandemic, the ACCC is 
seeking to ensure that changes to the competitive landscape are, wherever possible, 
temporary. 

4.5. In making its assessment of the Proposed Conduct, the ACCC has considered: 
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 the application and other relevant information available to the ACCC; 

 the likely effect of the Proposed Conduct on the relevant areas of competition. The 
ACCC considers that the relevant areas of competition are the retail supply of gas 
and electricity to residential and business customers, including non-price aspects, 
such as in relation to the granting of financial or other relief to energy customers. 

 the likely future with the Proposed Conduct that is the subject of the authorisation, 
compared with the likely future in which Proposed Conduct does not occur. Without 
the Proposed Conduct, the ACCC considers that the participating retailers would 
independently assess the impact of the pandemic on their customers and the need 
for any additional customer support. These assessments would draw on publicly 
available data and the confidential data of the individual retailer.  

Public benefits 

4.6. The Act does not define what constitutes a public benefit. The ACCC adopts a broad 
approach. This is consistent with the Australian Competition Tribunal (the Tribunal) 
which has stated that the term should be given its widest possible meaning, and 
includes: 

…anything of value to the community generally, any contribution to the aims pursued 
by society including as one of its principal elements … the achievement of the 
economic goals of efficiency and progress. 7 

4.7. The AEC argues that there are significant public benefits arising from the Proposed 
Conduct, including: 

 industry being able to openly discuss and collectively identify the customers most 
likely to be impacted by the pandemic and whether existing customer support is 
sufficient. The AEC notes that the pooling of retailers' experiences in this way 
provides a better and richer understanding of actual and potential customer 
impacts. These insights have and can be shared with consumer groups, 
government and other stakeholders, creating an industry-wide snapshot of the 
impacts of the pandemic that would otherwise not have existed; 

 retailers being able to collectively agree on urgent customer relief if required; and 

 applying industry insights about the impact of the pandemic on customers to inform 
engagement with consumer groups and planned communications campaign about 
available customer protections. For example, a consensus among retailers that 
particular postcodes or cultural communities were being impacted by the pandemic 
would assist the AEC to highlight these concerns to relevant consumer groups and 
to direct its communications campaigns (including on social media) in a more 
targeted fashion. Data collected by the AEC will also allow for it to assess the 
effectiveness of communications campaigns about protections available to 
consumers. This would enable the campaigns to be refined to improve customer 
uptake or to develop additional customer protections at an industry level if required. 

4.8. The AEC submits that while participant discussions to date have not identified a need 
for additional industry wide protections over and beyond what retailers are already 
offering independently (at this stage), retailer discussions about customer impacts are 
ongoing and the need for additional industry wide protections may well change in 
coming months depending on how the economic impacts of the pandemic evolve. 

                                                
7  Queensland Co-operative Milling Association Ltd (1976) ATPR 40-012 at 17,242; cited with approval in Re 7-Eleven 

Stores (1994) ATPR 41-357 at 42,677. 
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4.9. The ACCC’s role regarding the claimed public benefits is to assess whether Proposed 
Conduct is likely to result in public benefits if the parties engage in the conduct. In 
giving effect to the Proposed Conduct during the period of interim authorisation the 
AEC has facilitated roundtable discussions among participating energy retailers to 
identify: 

 impacts of the pandemic on residential, small business and commercial/industrial 
customers immediately, in 3 months' time and in 6 months' time; 

 changes in the number and type of customer engaging with retailers about financial 
or other assistance with their energy bills during the pandemic; 

 the types of financial and non-financial support currently being offered to 
customers, views on the type of assistance that is most beneficial to customers in 
this environment and whether it varies by jurisdiction, fuel type or some other 
customer characteristic; 

 whether proactive support today would mitigate the need for other assistance in 
future;  

 the optimal approach to delivering customer assistance in this environment and 
whether support can be delivered online; and 

 whether the networks relief package announced by ENA would support retailers to 
deliver optimal customer support or whether changes to that package were 
desirable. 

4.10. The AEC has also engaged with consumer and business advocates to discuss 
whether the types of retailer support being offered are sufficient and whether any 
further steps are required to protect customers. These discussions have reiterated the 
importance of effective communication to ensure that affected customers are aware of 
the support that is available to them. 

4.11. The ACCC considers that the Proposed Conduct is likely to lead to public benefit by 
providing a mechanism to allow energy retailers to collaborate and, if needed, develop 
customer support initiatives. Collaboration may allow the participating retailers to more 
efficiently identify, and potentially anticipate, the economic impacts of the pandemic on 
energy consumers.  

4.12. The ACCC considers that, by collaborating to identify the support needs of customers, 
the participating retailers will be better placed to provide a timely and appropriately 
targeted support response, and to communicate the support available. The ACCC 
recognises that for some customers this will be their first engagement with their energy 
retailer to seek support. In this context it is critical to ensure that customers in need are 
aware of the support available to them. By providing a mechanism through which 
participating retailers can improve support outcomes for energy consumers, the 
Proposed Conduct may reduce barriers to customer participation and is likely to result 
in public benefit.  

4.13. It is also noted that the Proposed Conduct provides for the assessment of the support 
needs of both residential and business customers. The ACCC notes that the current 
statutory hardship frameworks provide important safeguards for residential customers 
experiencing financial difficulty, however these requirements do not currently extend to 
business customers. The AEC has advised that participating retailers are providing 
support to business customers on a direct retailer to customer basis. By allowing the 
participants to collaboratively assess and implement support to business customers 
the Proposed Conduct is likely to result in public benefit.   
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Conclusion on public benefits 

4.14. The ACCC considers that the Proposed Conduct provides a mechanism to allow 
energy retailers to collaborate and, if needed, develop customer support initiatives.  
Any support measures adopted will not be materially inconsistent with the principles 
set out in the AER’s Statement of Expectations. By collaborating to identify the support 
needs of customers, including business customers, the participating retailers will be 
better placed to provide a timely and appropriately targeted support response, and 
communicate the support available. The Proposed Conduct may also reduce barriers 
to customer participation in support programs. 

Public detriments 

4.15. The Act does not define what constitutes a public detriment. The ACCC adopts a 
broad approach. This is consistent with the Tribunal which has defined it as: 

…any impairment to the community generally, any harm or damage to the aims 
pursued by the society including as one of its principal elements the achievement of 
the goal of economic efficiency.8 

4.16. The Applicants did not identify any public detriments that may result from authorisation 
of the Proposed Conduct. They noted: 

 the Proposed Conduct is unlikely to permanently alter the competitive dynamics in 
retail energy. As the Proposed Conduct is limited to arrangements regarding 
financial or other relief available for customers facing financial difficulties as a 
result of the pandemic, retail energy markets will be able to return to substantially 
their current state once the pandemic subsides; 

 the Proposed Conduct is intended to allow the Applicants to discuss and agree 
upon minimum terms of financial and/or other relief for customers facing financial 
difficulties as a result of the pandemic. There is nothing to stop the Applicants 
offering more generous and/or tailored relief to their customers; 

 the Proposed Conduct will not detract from the protections already available to 
vulnerable residential customers under retailers' existing hardship policies. The 
Proposed Conduct is intended to complement and build upon those existing 
policies, including potentially offering protections for small and large business 
customers, to ensure that relief is appropriately targeted to customers facing 
financial difficulties as a result of the pandemic; 

 the Applicants would not be discussing, sharing information or reaching any 
agreement regarding the usual retail prices for electricity or gas. Insofar as 
discussions, information sharing or agreements relate to retail prices, it would only 
be for the purposes of implementing financial relief for customers suffering financial 
hardship (for example common approaches to payment plans, bill deferrals or 
deferral of disconnections, as informed by any extension of or amendments to the 
AER's Statement of Expectations). More broadly, the Applicants will otherwise 
continue to compete with one another during the pandemic on retail price, non-
price terms and customer service as they ordinarily do; 

 the Proposed Conduct is not compulsory, and any Applicant can opt in or out of 
any or all of the Proposed Conduct at any time during the period of authorisation; 

 the Proposed Conduct is ultimately directed towards providing financial and/or 
other relief to customers facing financial difficulties as a result of the pandemic, 

                                                
8  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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meaning it is unlikely to result in competitive harm and will result in significant 
consumer benefits for particularly vulnerable consumers; 

 the period of authorisation is for a limited period of 12 months from the date of the 
ACCC's final determination and can be discontinued in the event that the effects of 
the pandemic subside at an earlier date. This is no more than is reasonably 
necessary to ensure, as much as possible, an industry wide approach to financial 
and other relief to vulnerable customers; and 

 the AEC will notify the ACCC of the terms of any financial relief and other 
measures arising from the Proposed Conduct at least 24 hours before it is 
implemented. This would enable the ACCC to raise any concerns with the parties 
and, if those concerns could not be resolved, withdraw authorisation pursuant to its 
legislative powers. 

4.17. The ACCC considers that the Proposed Conduct is likely to result in public detriment in 
the form of reduced competition between energy retailers as to the design, 
implementation and communication of financial and/or other relief to energy 
customers. In this respect, it is noted that the AEC has identified that the industry will 
continue to share information and may choose to adopt common approaches to 
payment plans, bill deferrals or deferral of disconnections. It is also noted that 
cooperation between competitors can give rise to competition concerns if it increases 
the likelihood of coordination (rather than competition) beyond the terms of the 
authorisation.  

4.18. The AEC is also seeking authorisation to permit collective discussions by retailers with 
the ENA. The ACCC considers that this may result in some public detriment in the 
form of an increased risk of coordination outside these collective discussions. While a 
collective approach to implementing the ENA Networks Relief Package was covered 
by the interim authorisation, retailers and networks ultimately engaged with the ENA 
on an individual basis. However, the AEC considers that collective engagement by 
retailers may still be required to ensure that customers are effectively protected as the 
pandemic continues. It has identified tariff optimisation mechanisms and resetting 
customer demand profiles as two examples of retailer/network engagement that could 
occur. 

4.19. As noted below, the ACCC proposes to limit discussions and agreements between or 
involving the Applicants to exclude the extent to which any future networks relief 
package is passed on to customers. The Applicants will be able to discuss and 
negotiate the appropriate form and amount of the relief from networks, but not discuss 
or agree the amount or proportion to be passed on to customers. 

4.20. The ACCC considers that the risk of the above public detriments occurring is likely to 
be limited, noting:  

 authorisation does not allow AEC members to discuss, share information or reach 
agreement on their usual retail prices for electricity or gas; 

 the Proposed Conduct is a temporary measure to assist energy users facing 
financial difficulties as a result of the pandemic;  

 participation by retailers is on an opt-in basis; and 

 the Proposed Conduct provides that any measures adopted will not be materially 
inconsistent with the applicable principles of the AER’s Statement of Expectations. 
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Conclusion on public detriments 

4.21. The ACCC considers that the Proposed Conduct is likely to result in public detriment in 
the form of reduced competition between energy retailers as to the design, 
implementation and communication of financial and/or other relief to energy customers 
and an increased risk of coordination outside the scope of the authorisation. However, 
for the reasons noted above, the ACCC considers that the risk of these public 
detriments occurring is likely to be limited. 

Balance of public benefit and detriment  

4.22. The ACCC considers that the Proposed Conduct is likely to result in public benefit by 
providing a mechanism to allow energy retailers to collaborate and, if needed, develop 
customer support initiatives. By collaborating to identify the support needs of 
customers, including business customers, the participating retailers will be better 
placed to provide a timely and appropriately targeted support response, and 
communicate the support available. The Proposed Conduct may also reduce barriers 
to customer participation in support programs. 

4.23. The ACCC considers that the Proposed Conduct is likely to result in public detriment in 
the form of reduced competition between energy retailers as to the design, 
implementation and communication of financial and/or other relief to energy customers 
and an increased risk of coordination outside the scope of the authorisation. However, 
for the reasons noted above, the ACCC considers that the risk of these public 
detriments occurring is likely to be limited. 

4.24. Further, the ACCC is proposing to specify conditions in the proposed authorisation to 
increase transparency on the nature and impact of the Proposed Conduct. 

4.25. Overall, the ACCC considers that the Proposed Conduct is likely to result in a public 
benefit and that this public benefit would outweigh any likely detriment to the public 
from the Proposed Conduct. 

Proposed Conditions of authorisation  

4.26. The ACCC may specify conditions in an authorisation.9 The legal protection provided 
by the authorisation does not apply if any of the conditions are not complied with.10  

4.27. In its May 2020 interim authorisation, the ACCC imposed conditions to ensure 
transparency of the arrangements and for the termination of agreements in certain 
circumstances. The interim authorisation also required that any arrangements entered 
into must not be inconsistent with the AER’s Statement of Expectations.  

4.28. The ACCC considers that the conditions imposed under the interim authorisation have 
been effective. Therefore, the ACCC proposes to continue these conditions as part of 
the substantive authorisation.   

Length of authorisation   

4.29. The Act allows the ACCC to grant authorisation for a limited period of time.11 This 
enables the ACCC to be in a position to be satisfied that the likely public benefits will 
outweigh the detriment for the period of authorisation. It also enables the ACCC to 

                                                
9  Section 88(3) of the Act. 
10  Section 88(3) of the Act. 
11  Subsection 91(1) 
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review the authorisation, and the public benefits and detriments that have resulted, 
after an appropriate period. 

4.30. In this instance, the Applicants seek authorisation for 12 months from the date of final 
authorisation.  

4.31. The joint submission from the CFA and ECA considered that the period of 
authorisation sought by the AEC is too long, particularly given that the AER’s 
Statement of Expectations envisages financial assistance “until at least 31 July 2020”. 

4.32. The ACCC considers that there is a careful balance to be struck in ensuring that 
applications for authorisation responding to the pandemic are granted for an 
appropriate period. The ACCC is proposing to grant authorisation until 30 June 2021.  

4.33. The ACCC will further consider the appropriate length of the authorisation, including 
any submissions it receives, when it makes its final decision. 

5. Draft determination 

The application 

5.1. On 17 April 2020, the Applicants lodged application AA1000502 with the ACCC, 
seeking authorisation under subsection 88(1) of the Act.    

5.2. On 24 July 2020, the Applicants varied their application. The AEC, AEC Members and 
Notified Non-Members now seek authorisation to:  

a) share information, discuss, and in due course enter into and/or give effect to any 
contract, arrangement or understanding between them, or engage in any conduct; 

b) which has the purpose of providing financial and/or other relief to retail energy 
customers facing financial difficulties as a result of the COVID-19 pandemic, 
including residential customers and business customers of any size; 

c) provided no such contract, arrangement understanding or conduct is (or contains 
one or more provisions that are) materially inconsistent with relevant applicable 
principles set out in the AER’s ‘Statement of Expectations of energy businesses: 
Protecting consumers and the market during COVID-19’, dated 9 April 2020 (as 
amended, extended or replaced by the AER from time to time 

(the Proposed Conduct). 

5.3. The Proposed Conduct is limited to: 

a) discussing and agreeing on the residential and business customers likely to be 
facing financial difficulties as a result of the pandemic; 

b) discussing, agreeing and implementing a consistent minimum approach to 
customer relief, limited to bill deferrals, payment plans and/or deferral of 
disconnections; 

c) if relevant, discussing, agreeing and implementing with ENA and its members any 
further networks relief package, providing the AEC provides the ACCC with 24 
hours' notice of any meeting in which a proposed networks relief package which 
relies on the authorisation is expected to be discussed or entered into;  

d)  discussing, agreeing and implementing common processes for delivering any of 
the above customer relief or communicating the customer relief that is available; 
and 
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e) discussing and agreeing with state, territory and federal governments any of the 
above. 

5.4. Subsection 90A(1) of the Act requires that before determining an application for 
authorisation, the ACCC shall prepare a draft determination. 

The authorisation test  

5.5. Under subsections 90(7) and 90(8) of the Act, the ACCC must not grant authorisation 
unless it is satisfied in all the circumstances that the Proposed Conduct would result, 
or is likely to result, in a benefit to the public and the benefit would outweigh the 
detriment to the public that would result, or be likely to result, from the Proposed 
Conduct.  

5.6. The ACCC considers that, in all the circumstances, the Proposed Conduct would result 
in a benefit to the public, and the benefit to the public would outweigh the detriment to 
the public that would result or be likely to result from the Proposed Conduct.  

5.7. Accordingly, the ACCC proposes to grant conditional authorisation. 

Proposed conditions of authorisation 

5.8. The ACCC may specify conditions in an authorisation.12 The legal protection provided 
by the authorisation does not apply if any of the conditions are not complied with.13 

5.9. The ACCC may specify conditions in circumstances where, although the relevant 
public benefit test is met, without the conditions the ACCC would not be prepared to 
exercise its discretion in favour of the authorisation.14  

5.10. In this instance, the ACCC proposes to grant authorisation subject to the following 
conditions: 

Condition 1: Notification of future parties  

The AEC must provide notice to the ACCC of any new Notified Non-Members that will 
be involved in the conduct for which interim authorisation is granted at least one 
business day before the new Notified Non-Members engage in any Proposed Conduct. 

Condition 2: Notification of meetings  

The AEC must provide the ACCC/AER with at least 24 hours’ notice of any meetings 
(including by telephone or video link) where material proposed decisions, contracts, 
arrangements or understandings which rely on this authorisation are expected to be 
discussed, made or entered into, including details of what is intended to be discussed 
at this meeting. An ACCC/AER representative may attend any such meeting. 

Condition 3: Reporting requirements  

The AEC must provide monthly updates to the ACCC/AER regarding the type of 
information which has been shared between some or all AEC Members and Notified 
Non-Members, in reliance on the authorisation, as well as material developments in 
relation to the Proposed Conduct and all material decisions made as part of engaging 
in the Proposed Conduct (including any material contracts and agreements made and 

                                                
12  Section 88(3) of the Act. 
13  Section 88(3) of the Act. 
14  Application by Medicines Australia Inc (2007) ATPR 42-164 at [133]. 
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understandings entered into). The AEC, any AEC member and any Notified Non-
Member involved or proposing to be involved in the conduct which is authorised must 
promptly provide any further information about the Proposed Conduct or compliance 
with the conditions imposed by this authorisation that the ACCC requests from time to 
time. 

Condition 4: Termination of contracts 

Any contract, arrangement or understanding entered into in reliance on this 
authorisation must provide for its immediate termination upon the expiry or revocation 
of this authorisation, other than: 

 any provisions dealing with ongoing confidentiality obligations; or 

 any commitments made to residential or business customers by AEC Members or 
Notified Non-Members including, without limitation, payment plans or bill deferrals. 

Conduct which the ACCC proposes to authorise  

5.11. The ACCC proposes to grant conditional authorisation AA1000502 to enable the 
Applicants to engage in the Proposed Conduct.  

5.12. The Proposed Conduct may involve a cartel provision within the meaning of Division 1 
of Part IV of the Act or may have the purpose or effect of substantially lessening 
competition within the meaning of section 45 of the Act. 

5.13. This proposed authorisation does not permit the Applicants to 

a) discuss, share information or reach agreements relating to their retail prices for 
electricity or gas;  

b) discuss or reach agreements about wholesale energy prices;  

c) discuss or reach agreements about the extent of pass-through of any networks 
relief package to customers; or 

d) discuss or reach agreements about any other matters relating to their businesses.  

5.14. The ACCC proposes to grant authorisation AA1000502 until 30 June 2021. 

5.15. This draft determination is made on 5 August 2020. 

Interim authorisation 

5.16. Section 91 of the Act allows the ACCC, where it considers it appropriate, to grant 
interim authorisation. This allows the parties to engage in the Proposed Conduct while 
the ACCC is considering the substantive application. 

5.17. On 24 July 2020, the AEC wrote to the ACCC to narrow the scope of the conduct 
sought under authorisation and requested that the interim authorisation be varied to 
reflect the revised Proposed Conduct. 

5.18. For the reasons set out in this draft determination, the ACCC considers it appropriate 
to grant conditional interim authorisation to the Proposed Conduct as varied on 24 July 
2020. Accordingly the ACCC has decided to revoke the 1 May 2020 interim 
authorisation and grant a replacement conditional interim authorisation to allow the 
Participants to engage in the revised Proposed Conduct. The interim authorisation 
commences immediately and will remain in place until the date the ACCC’s final 
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determination comes into effect, until the interim authorisation is revoked or the 
application for authorisation is withdrawn. 

5.19. The ACCC grants interim authorisation subject to the following conditions: 

Condition 1: Notification of future parties  

The AEC must provide notice to the ACCC of any new Notified Non-Members that will 
be involved in the conduct for which interim authorisation is granted at least one 
business day before the new Notified Non-Members engage in any Proposed Conduct.  

Condition 2: Notification of meetings  

The AEC must provide the ACCC/AER with at least 24 hours’ notice of any meetings 
(including by telephone or video link) where material proposed decisions, contracts, 
arrangements or understandings which rely on the interim authorisation are expected 
to be discussed, made or entered into, including details of what is intended to be 
discussed at this meeting. An ACCC/AER representative may attend any such 
meeting. 

Condition 3: Reporting requirements  

The AEC must provide monthly updates to the ACCC/AER regarding the type of 
information which has been shared between some or all AEC Members and Notified 
Non-Members, in reliance on the interim authorisation, as well as material 
developments in relation to the Proposed Conduct and all material decisions made as 
part of engaging in the Proposed Conduct (including any material contracts and 
agreements made and understandings entered into). The AEC, any AEC member and 
any Notified Non-Member involved or proposing to be involved in the conduct which is 
authorised must promptly provide any further information about the Proposed Conduct 
or compliance with the conditions imposed by this interim authorisation that the ACCC 
requests from time to time.  

Condition 4: Agreements not to endure beyond authorisation period  

Any contract, arrangement or understanding entered into in reliance on this interim 
authorisation must provide for its immediate termination if the Proposed Conduct is no 
longer authorised by this interim authorisation or a final authorisation and all conduct 
giving effect to any such contract, arrangement or understanding must cease upon 
termination, other than:  

 any provisions dealing with ongoing confidentiality obligations; or  

 any commitments made to residential or business customers by AEC Members or 
Notified Non-Members including, without limitation, payment plans or bill deferrals. 

6. Next steps 

6.1. The ACCC now invites submissions in response to this draft determination. In addition, 
consistent with section 90A of the Act, the applicant or an interested party may request 
that the ACCC hold a conference to discuss the draft determination. 
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Schedule A – AEC Members 

 

AGL Energy 

Alinta Energy 

Amaysim 

Aurora Energy 

CleanCo Queensland 

Click Energy 

CS Energy 

Delta Electricity 

EnergyAustralia 

Energy Developments Limited (EDL) 

Energy Queensland 

Engie 

GloBird Energy 

Hydro Tasmania 

Infigen 

InterGen 

Kleenheat 

Lumo Energy 

Momentum Energy 

Origin Energy 

Pacific Hydro 

Powershop 

Red Energy 

Snowy Hydro 

Stanwell 

Synergy 

Tango Energy 

WinConnect 
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Schedule B – Notified Non-Members 

 

Flow Power 

Sumo 

Locality Planning Energy 

1st Energy 

ERM Power / Shell Energy Australia 

Vocus Group 
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