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Summary

The ACCC proposes to deny authorisation to enable Bakers Delight Holdings Ltd
(Bakers Delight) to implement a price tiering system for a range of promotional
products in its new point-of-sale system.

The ACCC considers that the Proposed Conduct has the potential to result in some
public benefits in the form of Franchisee Bakeries avoiding additional technology
fees and costs. However, the ACCC invites further submissions from Bakers Delight
as well as the Franchisee Bakeries about the impacts of these additional costs to
assist the ACCC in deciding how much weight to attribute to this public benefit.

The ACCC considers that the Proposed Conduct is likely to result in a significant
public detriment by limiting Franchisee Bakeries in their ability to make
independent decisions affecting their financial viability (based on their particular
local market conditions).

On current information, the ACCC is not satisfied that the Proposed Conduct would
be likely to result in a public benefit that would outweigh any likely detriment to the
public from the Proposed Conduct.

The ACCC invites submissions in relation to this draft determination before making
its final decision.

1. The application for authorisation

1.1. On 30 August 2023, Bakers Delight Holdings Ltd (Bakers Delight) lodged an
application for authorisation AA1000650 with the Australian Competition and
Consumer Commission (the ACCC). Bakers Delight are seeking authorisation to
implement a price tiering system for a range of promotional products (Promotion
Discounts) in their new Point of Sale (POS) system.

1.2. Bakers Delight seeks authorisation for a period of 5 years.

1.3. This application for authorisation was made under subsection 88(1) of the Competition
and Consumer Act 2010 (Cth) (the Act). If granted, an authorisation provides the
relevant parties with protection from legal action under the specified provisions in Part
IV of the Act in respect of the specified conduct. The ACCC has a discretion to grant
authorisation, but must not do so unless it is satisfied in all the circumstances that the
conduct would or is likely to result in benefit to the public that would outweigh any likely
public detriment (ss 90(7) and 90(8) of the Act (the authorisation test)).

1.4. Bakers Delight also requested interim authorisation to enable it to engage in the
Proposed Conduct while the ACCC is considering the substantive application. On 27
October 2023, the ACCC denied interim authorisation in accordance with subsection
91(2) of the Act.!

Bakers Delight

1.5. Bakers Delight is a franchisor that owns all the intellectual property relating to the
conduct of Bakers Delight retail bakery businesses throughout Australia as well as in
New Zealand, Canada and the United States of America. Bakers Delight grants
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See the ACCC's interim authorisation decision of 27 October 2023 on the ACCC'’s public register.
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franchises for the operation of retail bakeries and itself owns and operates a small
number of retail bakeries.

1.6. Bakers Delight Bakeries are required to operate these businesses in accordance with
the comprehensive bakery systems, methods, procedures, and controls specified by
Bakers Delight for the production and retail sale of fresh baked bread, bread-based
products and pastry-based products developed by Bakers Delight.

1.7. As of 30 August 2023, there are 509 Bakers Delight Bakeries in Australia, with 504
owned by franchisees (the Franchisee Bakeries) and 5 owned by Bakers Delight (the
Company Owned Bakeries) (collectively, the Bakers Delight Bakeries).

1.8. Bakers Delight is introducing a new POS system that it will require all Bakers Delight
Bakeries to use.? Bakers Delight submitted that it intended to begin implementation of
the new POS system in October 2023 and that it intends to have the system
implemented across the network for use by the Bakers Delight Bakeries by February
2024. Bakers Delight submits that a new POS system will be introduced regardless of
whether authorisation is granted or not.

1.9. The cost of implementing the new POS system will be spread amongst all Bakers
Delight Bakeries.

1.10. Under the existing POS system, the Franchisee Bakeries retain complete freedom to
set their own prices on individual products they sell. Under the new POS system, the
Franchisee Bakeries will retain that freedom in relation to individual products.

1.11. Under the existing POS system, a range of products are sold via Promotion Discounts,
which are described as a set of rules that get evaluated against a customer’s shopping
cart and determine if the customer gets a discount or not. Promotion Discounts can
apply to multiple Bakers Delight products of the same type which are known as Value
Packs (e.g., 6 hot cross buns) or specific combinations of products which are known
as Combos (e.g., a bottle of water and a loaf of bread). As at the date of the
Application, Bakers Delight has provided the ACCC with a confidential list of 38
Promotion Discounts which are sold across the network of the Bakers Delight
Bakeries.

1.12. A number of Promotion Discounts are mandatory and must be sold by the Bakers
Delight Bakeries. For those that are not mandatory, the Bakers Delight Bakeries can
choose which Promotion Discounts to offer for sale.

1.13. Bakers Delight specifies a Recommended Retail Price (RRP) for all products sold in
the Bakers Delight Bakeries, including Promotion Discounts. Under the existing POS
system, the Franchisee Bakeries are not required to sell products, including Promotion
Discounts, at that price. Under the existing POS system, the Franchisee Bakeries can
deviate the Promotion Discount price to any price they want.

2 Bakers Delight has indicated that it intends to exercise its contractual rights under its relevant franchisee agreements to
require the implementation of the new POS system. The ACCC notes that Bakers Delight has an exclusive dealing
notification (N98304) that allows it to require Bakers Delight Bakeries to acquire technology, including POS software and
hardware, from nominated suppliers.


https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/exclusive-dealing-notifications-register/bakers-delight-holdings-ltd-notification-n98304

The Proposed Conduct

1.14

1.15.

1.16.

1.17.

1.18.

1.19.

1.20.

1.21.
1.22.

1.23.

1.24.

. Bakers Delight seek authorisation of the Proposed Conduct on its own behalf,® as the
franchisor of the Bakers Delight retail baker businesses and the owner of the Company
Owned Bakeries, as well as on behalf of current and future franchisees of the
Franchisee Bakeries.*

As part of the introduction of the new POS system, Bakers Delight proposes to
implement price limits, as part of a price tiering system, on all Promotion Discounts
sold in the Bakers Delight Bakeries.

Bakers Delight proposes to limit the price that the Bakers Delight Bakeries will be able
to charge for Promotion Discounts to five tiers of pricing. One price tier would be a
RRP set by Bakers Delight, one price tier would be below that RRP and the remaining
price tiers would be above that RRP.

In setting these price tiers, Bakers Delight proposes that the price tiers will be standard
price increments from the RRP, and larger increments will apply where the RRP for a
product is higher. For example, if the RRP is $10.00, then the price increments may be
set at $1.00 increments below and above the RRP, and for a product with a RRP of
$4.00 the price increments may be $0.25 below and above the RRP.

Once the price tiers are set for all Promotion Discounts in the new POS system,
Bakers Delight proposes that the Bakers Delight Bakeries will only be able to select
one of the pre-configured price tiers for each Promotion Discount.

Bakers Delight proposes that, in the initial implementation of the price tiers, it would set
the five tiers to reflect existing pricing patterns for Promotion Discounts across the
Bakeries Delight Bakeries.

On 5 September 2023, Bakers Delight clarified that the Proposed Conduct is also
intended to cover future changes to the rationale for setting individual price tiers, the
spread of the price tiers and include Promotion Discounts not currently listed in a
confidential list provided to the ACCC as part of the application for authorisation.

The conduct set out in paragraphs 1.15— 1.20 is the Proposed Conduct.

Bakers Delight submits that it is not proposing to limit the ability of Bakers Delight
Bakeries to set pricing for individual products (being all products other than Promotion
Discounts), including setting their own discounts for such products.

Authorisation is not sought for the introduction of the new POS system itself; however,
the need for authorisation of the Proposed Conduct has arisen due to limitations that
the specific POS system that Bakers Delight has selected has in its handling of price
deviations for Promotion Discounts. Bakers Delight submits that these limitations do
not affect individual products as they are administered in a different way within the
POS system to Promotion Discounts.

Bakers Delight have clarified that authorisation does not extend to the involvement of
the Franchisees Bakeries in the setting of the five price tiers for Promotion Discounts,
as this conduct would constitute cartel conduct under the Act, in that there would be an

3 Authorisation is not sought on behalf of the related entities and associates of Bakers Delight Holdings Ltd: see application
for authorisation available on the public register, [2].

4 Franchisee details are provided in Schedule 4 of the application for authorisation available on the public register (as at the

d

ate of the Application).
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understanding or agreement that the Promotion Products would be fixed, controlled or
maintained.®

1.25. Bakers Delight submit that the rationale for the Proposed Conduct is as follows:

e The Proposed Conduct arises due to the implementation of the new POS system
across the Bakers Delight network, which Bakers Delight submits is set to be
completed in February 2024. All users of the existing POS system, including the
Bakers Delight Bakeries and the Franchisee Bakeries, will be required to
implement the new POS system.

o The new POS system has limitations in its handling of price deviations for
Promotion Discounts. This limitation does not affect individual products, as they are
administered in a different way to Promotion Discounts.

¢ A new Promotion Discount rule needs to be manually created in the new POS
system for each price deviation which a Bakers Delight Bakery may wish to select.
Therefore, under the Proposed Conduct, for each Promotion Discount a set of five
records (corresponding to each price tier) must be separately set up in the POS
system. The price for each record is defined within the Promotion discount record.
Each Promotion Discount record needs to be tested to ensure that it works as
intended.

e The new POS system does not allow for individual Bakers Delight Bakeries to
interact with or modify either the products to which a Promotion Discount applies or
the price of the Promotion Discount. This differs from the existing POS system,
which allows individual Bakers Delight Bakeries to set the price of a Promotion
Discount.

o With the new POS system, it is not practical to create separate Promotion Discount
records on the POS system to allow Bakers Delight Bakeries the unrestricted
ability to deviate pricing as this would require the manual creation (by the Bakers
Delight Information Technology Service Team) of potentially a high number of
different records in the POS system. Based on data extrapolated by Bakers Delight
from the existing POS system, to accommodate price deviations by individual
Bakers Delight Bakers, thousands of new Promotion Discount records will need to
be set up in the new POS system (this is calculated by reference to the number of
Promotion Discounts that currently exist, multiplied by the current average of 36
price deviations per Promotion Discount). Such a process would be extremely
labour-intensive and would generate a significant amount of work for the Bakers
Delight Information Technology Service Team.

e To address the limitation with the new POS system, the Proposed Conduct will
allow Bakers Delight Bakeries to deviate to one of the five price tiers available for
that Promotion Discount, with such price tiers reflecting the majority of the current
deviations. The Proposed Conduct will require significantly less Promotion
Discount records to be set up in the new POS system, as compared to what would
be required if the Proposed Conduct is not authorised.

1.26. Bakers Delight seeks authorisation for the Proposed Conduct for a period of five years
from the date of the ACCC’s final determination. Bakers Delight submit that this period
is appropriate for the following reasons:

5 Bakers Delight submission dated 20 October 2023 on the public register, [Response to interested parties submission].
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e Changing a POS system is a major undertaking and not something that Bakers
Delight will pursue again for at least 5 years (unless there are major unexpected
issues with the new system or it is not fit for purpose).

¢ While there will be a slight adjustment for the Bakers Delight Bakeries when
Bakers Delight implements the POS system, Bakers Delight expects the Bakers
Delight Bakeries will quickly adopt the changes and will subsequently prefer that no
further changes are made and cause further disruption by changing the Promotion
Discount pricing again.

2. Consultation

2.1

2.2.

2.3.

2.4.

The ACCC invited submissions from a range of potentially interested parties including
the Franchisee Bakeries. The ACCC received 3 submissions from interested parties in
relation to the application. All of these submissions were from owners of the
Franchisee Bakeries.

An interested party submits that they have reviewed all submissions by Bakers Delight
and found that the initial proposed tier pricing aligns with the majority of current price
deviations in the Bakers Delight network. However, if authorised by the ACCC,
franchisees will no longer have input into pricing in future price adjustments. The
Franchisee Bakeries will have to rely on Bakers Delight to increase the tiered options
every 6 —12 months. In its submission, the interested party suggests amending the
application to include 10% of bakeries in the network requesting that a tiered price
point be amended, Bakers Delight should be required to amend the price point
accordingly. Currently, over 50% of Bakers Delight Bakeries deviate above the RRP
set by Bakers Delight, indicating an increasing number of franchisees no longer see
the RRP as appropriate. The interested party submits that a dispute resolution method
should be explicitly stated in the application for authorisation to avoid improper power
being given to Bakers Delight.

An interested party submits that franchisees in the Bakers Delight network are
concerned about the potential retribution from the franchisor for not allowing individual
pricing in tiers. The interested party submits that the new POS system will prevent
franchisees from surcharging, potentially causing business owners and consumers to
pay more due to cost spreads or product reductions.

An interested party, who supported the application for authorisation and understood
the reasoning to try control the cost of the new POS system, submits that there needs
to be clear guidelines and procedures for dispute resolution between Bakers Delight
and the Franchisee Bakeries in relation to mandatory Promotion Discounts and the
pricing tiers for each Promotion Discount. Specifically, the interested party raises the
following issues in its submissions:

e Concerns about the misalignment between Bakers Delight royalties and
franchisees' key focuses, where Bakers Delight royalties are a percentage of net
sales, while franchisees need to make a profit to survive.

e Concerns about the mandatory Promotion Discounts. If approved, more discounts
could put franchisees at risk of not being able to run a viable and profitable
business. Currently, even if a Promotion Discount is mandatory, franchisees can
price it at full price, effectively eliminating the discount.

e That all Promotion Discounts be optional if franchisees cannot choose their own
price point outside of the five tiers proposed by Bakers Delight with a minimum
dispute resolution procedure in place if franchisees believe Bakers Delight are
abusing their power to mandate these discounts.
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2.5.

2.6.

2.7.

2.8.

e The proposed price tiers for Promotion Discounts are not consistent or incremental,
and further clarification is needed on how they will be determined. In an example
provided by Bakers Delight shows that only one bakery deviated below the RRP,
suggesting a more accurate representation of pricing tiers would be RRP and four
tiers above RRP.

e The percentage of mandatory Promotion Discounts may account for a larger
portion of sales at key trading times, such as Christmas and Easter.

e |tis important for franchisees to have enough input into setting the price tiers and
establish a dispute resolution procedure if they believe Bakers Delight are
compromising the ability of Franchisee Bakeries to make a profit when Promotion
Discount pricing tiers are set.

Bakers Delight made a submission in response to these interested party submissions,
in which it submits that the submissions do not provide compelling reasons for the
ACCC to disapprove the application for authorisation.

In its submission, Bakers Delight emphasises that its main objective in setting the price
tiers is ensuring that the current pricing behaviours for Promotion Discounts remain
unchanged, and that:

o Bakers Delight does not wish to engage in the Proposed Conduct, and the
Proposed Conduct is only necessary to address a limitation in the new POS
system. Bakers Delight does not take issue with the Franchisee Bakeries selecting
the price of Promotion Products and indeed individual products.

e By maintaining the status quo of prices, there will be minimal changes to:
o the profit and sales of Bakers Delight Bakeries
o the price of Promotion Discounts for consumers.

¢ In trying to maintain the status quo, Bakers Delight acknowledges that it will not
accommodate every price deviation that currently exists. Promotion Discounts are
deviated on average by 36 Bakers Delight Bakeries, with the highest recorded
number of deviations for a particular Promotion Discount being 121 deviations out
of a total of 509 Bakers Delight Bakeries. The Proposed Conduct is intended to
accommodate for price deviations, whilst balancing the need to minimise costs and
disruption to the Bakers Delight Bakeries that do not price deviate and therefore do
not directly benefit from the introduction of the price tiers.

In its submission, Bakers Delight also made further submissions in response to the
concerns raised by interested parties about the mandatory Promotion Discounts and
Promotion Discount tiers.

In relation to the mandatory Promotion Discounts, Bakers Delight submit they have the
sole discretion in determining the list of products that can be sold by a Bakers Delight
Bakery, including what specific combinations of products constitute a Promotion
Discount. Bakers Delight submits that it prioritises the combination of products that
would likely increase revenue, as it receives royalties from the Franchisee Bakeries
calculated on net sales. Bakers Delight has no intention to arbitrarily introduce more
mandatory Promotion Discounts and declines the suggestion that all Promotion
Discounts be made optional. The foundation of the Bakers Delight’s franchise system
is the adherence by the Franchisee Bakeries to Bakers Delight's standards and
policies, which ensure uniform operation of all Bakers Delight Bakeries. Customers will
have inconsistent shopping experiences if there is no uniformity in the Bakers Delight
product list and mandatory Promotion Discounts offered at every Bakers Delight
Bakery. Under the Proposed Conduct, the Franchisee Bakeries can select whichever
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price tier suits their needs, with price tier 5 being high enough to effectively eliminate
the discount offered by grouping Individual Products (priced at the RRP) into the
Promotion Discount. Baker Delight notes that dispute resolution mechanisms exist in
the franchise system, and Bakers Delight will comply with good faith obligations under
the Franchising Code in relation to the transition to the Proposed Conduct.

2.9. Inrelation to the Promotion Discount price tiers, Bakers Delight submit:

o Bakers Delight has not finalised its guidelines for setting the proposed price tiers
for Promotion Discounts, which is a resource-intensive process. The guidelines will
be substantially the same as the information provided in the Application and further
responses to the ACCC. There will be five price tiers: Tier 1, Tier 2, Tier 3, and
Tiers 3 — 5, which will reflect 80% of all existing Promotion Discount price
deviations. The spread of the price tiers will depend on current pricing patterns and
may not be uniform or standard increments.

e The spread of the price tiers will be determined based on the price of the RRP, with
larger price increments applying where the RRP for a product is higher. There is
only a small percentage of price deviations below the RRP. Bakers Delight
acknowledges the submission that setting one price tier as the RRP and four price
tiers above the RRP would be a more accurate representation of pricing
behaviours. However, they intend to set a price tier below the RRP to enable
competitive pricing if appropriate in the circumstances.

e Bakers Delight disagrees with the submission that the application does not disclose
how many Bakers Delight Bakeries currently deviate prices. Schedule 4 of the
Application contains de-identified data relating to Promotion Discounts, including
the number of Bakers Delight Bakeries that have deviated the price from the RRP
of Promotion Discount and the actual deviation from the RRP.

e Bakers Delight does not agree with the suggestion that it should involve the
Franchisee Bakeries in setting the price tiers, as this conduct would constitute
cartel conduct under the Act. Instead, they will set price tiers based on an objective
analysis of current pricing behaviours, without any element of collusion.

o Bakers Delight acknowledges that the Proposed Conduct may limit the profit of a
small number of Bakers Delight Bakeries, but it does not consider this as the most
compelling consideration. Bakers Delight is responsible for the interests of the
Bakers Delight network, which does not deviate from its prices. The new POS
system has limitations, allowing greater discretion to deviate prices, which is
against the majority of Franchisee Bakeries' best economic interests. Additionally,
the RRP is set at a price that would allow an average Bakers Delight Bakery to
generate a profit based on average sales of individual products and Promotion
Discounts. Bakers Delight Bakeries can select up to three price tiers above the
RRP and compete on other factors.

2.10. Public submissions by Bakers Delight and interested parties are available on the
ACCC'’s public register for this matter.

3. ACCC assessment

3.1. Bakers Delight have sought authorisation for the Proposed Conduct that would or
might constitute a cartel provision within the meaning of Division 1 of Part IV of the Act
and may substantially lessen competition within the meaning of section 45 of the Act.
Specifically, Bakers Delight seeks authorisation to engage in conduct that would or
might constitute cartel conduct within the meaning of sections 45AD(2) and (4) of the
Act.
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3.2. Consistent with subsections 90(7) and 90(8) of the Act, the ACCC must not grant
authorisation unless it is satisfied, in all the circumstances, that the conduct would
result or be likely to result in a benefit to the public, and the benefit would outweigh the
detriment to the public that would be likely to result.

Relevant areas of Competition

3.3. To assess the likely effect of the Proposed Conduct, the ACCC identifies the relevant
areas of competition likely to be impacted.

3.4. The ACCC considers the relevant area of competition likely to be affected by the
Proposed Conduct is:

e the manufacturing and retail sale of fresh baked bread, bread-based products and
pastry-based products

e intra-brand competition between Bakers Delight Bakeries.

3.5. The ACCC considers that generally, competition for manufacturing and retail sale of
fresh baked bread, bread-based products and pastry-based products is characterised
by competition in local areas. Accordingly, relevant to Bakers Delight Bakery locations,
the ACCC considers that the Bakers Delight Bakeries are likely to be constrained from
a number of effective competitors that manufacture and or sell of fresh baked bread,
bread-based products and pastry-based products including independent and/or other
franchised bakeries, convenience stores or petrol stations, grocery stores and
supermarkets such as Coles, Woolworth and IGA stores.

Future with and without the Proposed Conduct

3.6. In applying the authorisation test, the ACCC compares the likely future with the
Proposed Conduct that is the subject of the authorisation to the likely future in which
the Proposed Conduct does not occur.

3.7. Bakers Delight submit that in the future without the Proposed Conduct:

o Bakers Delight will continue its agreement with the new POS system supplier and
progress the implementation of its plan for the new POS system.

e The Franchisee Bakeries will continue to have unrestricted ability to deviate pricing
for all Bakers Delight products, including for Promotion Discounts.

e Bakers Delight will prioritise the performance of the POS system because it directly
affects the consumer’s shopping check out experience and the ability for Bakers
Delight Bakeries to facilitate transactions. To ensure that the performance of the
new POS system is at a high standard, Bakers Delight will incur costs associated
with maintaining and servicing the POS system and the purchase of additional
computer capacity. These are ongoing, recurring fees that will affect the entire
franchise network and will be passed on to franchisees by way of increased
technology fees.

e The technology fees and costs associated to the new POS system will also
increase due to:

(i) Inflation. The fee for the current POS system has also increased, so the
technology fees for the Bakers Delight Bakeries will increase regardless of the
change in the POS system;

(i) The additional features and improvements that will be derived from the POS
system including: integrated payment gateway, more secure payment options,
better layout and user interface and more customer support from the supplier.
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Furthermore, the supplier of the POS system is a multinational company so it
can better facilitate BDH'’s global business and expansion plans and be
implemented in other jurisdictions; and

(iii) Increase in fees that are not related to the POS system implementation, such
as increases in the salary of Bakers Delight Information Technology Services
Team employees which would also impact the costs of the existing POS
system.

3.8. The ACCC considers that in the future without the Proposed Conduct:

e Bakers Delight would likely proceed with the implementation of the new POS
system and the Franchisee Bakeries would incur additional charges in relation to
the implementation of that system.

e The Franchisee Bakeries would likely continue to have the unrestricted ability to
deviate pricing of all Bakers Delight products, including for Promotion Discounts.

o The Franchisee Bakeries would likely face additional technology fees and costs
associated with the implementation of pricing records in the new POS system
reflecting the unrestricted ability to deviate pricing of Promotion Discounts.

Public benefits

3.9. The Act does not define what constitutes a public benefit. The ACCC adopts a broad
approach. This is consistent with the Australian Competition Tribunal (the Tribunal)
which has stated that in considering public benefits:

...we would not wish to rule out of consideration any argument coming within the
widest possible conception of public benefit. This we see as anything of value to the
community generally, any contribution to the aims pursued by society including as
one of its principal elements ... the achievement of the economic goals of efficiency
and progress.®

3.10. Bakers Delight submit that the Proposed Conduct is likely to result in the following
public benefits:

o Efficiencies in the supply of Bakers Delight products, including Promotion
Discounts, to consumers across the Bakers Delight network.

¢ Increased brand reputation of Bakers Delight by providing more consistent prices
to consumers across the Bakers Delight network.

e Lower costs charged to the Bakers Delight Bakeries for the setup of Promotion
Discounts in the new POS system, which in turn results in lower costs for
consumers.

3.11. A number of other matters raised in submissions by Bakers Delight as potential public
benefits would not be, in the ACCC’s assessment, causally connected to the Proposed
Conduct in that they would be likely to exist or not be materially different in the future
with as against the future without the Proposed Conduct because Bakers Delight
would introduce the new POS system in any event:

6  Queensland Co-operative Milling Association Ltd (1976) ATPR 40-012 at 17,242; cited with approval in Re 7-Eleven
Stores (1994) ATPR 41-357 at 42,677.



3.12.

3.13.

o As afully integrated payment solution for the Bakers Delight Bakeries, the new
POS system will provide cost-efficiencies, a more seamless check-out experience
for consumers and automated accounting processes.

e The new POS system includes production and waste tracking features allowing
Bakers Delight Bakeries to easily report the level of production and waste in their
stores.

e The new POS system has UberEATS integration allowing for Bakers Delight
product prices to be automatically loaded, rather than manually entered by
employees. The integration will reduce the number of steps that Bakers Delight
Bakeries must do to accept UberEATS delivery orders and streamline the entire
process.

e Data from the Bakers Delight loyalty program will be integrated into the new POS
system. As a result, customers will no longer be required to call the Bakers Delight
Customer Relation department if they wish to receive a refund because refunds
can be processed through the new POS system, which will reflect the consumer’s
loyalty points in their account.

The ACCC understands from Bakers Delight that the new POS system will be
implemented across the Bakers Delight network irrespective of the authorisation.” The
ACCC considers that the matters identified by Bakers Delight in paragraph 3.11 above
are likely to occur with and without the Proposed Conduct. Therefore, the ACCC
considers that these potential public benefits lack a causal connection to the Proposed
Conduct. Consequently, they are unlikely to materially affect whether the ACCC is
satisfied of the test in section 90(7) of the Act.

The ACCC’s assessment of the likely public benefits is set out below.

Efficiencies in supply

3.14.

3.15.

3.16.

Bakers Delight submit that the Franchisee Bakeries will be able to offer Promotion
Discounts through the centralised POS system and consumers can conveniently and
efficiently purchase Promotion Discounts from Bakers Delight Bakeries through the
centralised POS system.®

Bakers Delight submits that the Proposed Conduct will enable the Bakers Delight
Bakeries and Franchisee Bakeries to use a streamlined interface that only contains
five pricing deviations per Promotion Discount. Without the Proposed Conduct, Bakers
Delight submits that they will need to set individual Promotion Discount records in the
new POS system which will cause a degradation of system performance. Bakers
Delight also submits that this would cause delay in the processing of customer
transactions which has a detrimental impact on the customer service experience.®

In response to the ACCC'’s request for further information, Bakers Delight also submits
that consumers will receive the same or a better consumer experience when engaging
with Bakers Delight Bakeries if the Proposed Conduct is authorised.

7 See Bakers Delight submission dated 20 October 2023 on the public reqgister.

8 The application for authorisation AA1000650 is available on the public register, [Public Benefits, Efficiencies in supply].

9  The application for authorisation AA1000650 is available on the public register, [Public Benefits, Efficiencies in supply].
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ACCC view

3.17. The ACCC considers that the streamlined interface for Promotion Discounts by setting
five price tiers, as well as the reduced risk of degradation and delay of the entire POS
system, may facilitate a better customer experience, compared to a point-of-sale
experience where potential degradation to the POS system (because of the number of
additional records or rules required in the POS system to allow unrestricted pricing on
Promotion Discounts) results in delays in processing customer transactions. To the
extent that the Proposed Conduct facilitates a more efficient and reliable POS system
for Bakers Delight Bakeries, the ACCC considers this may be likely to result in some
small public benefit in the form of a more seamless customer experience for
consumers purchasing Bakers Delight products, including Promotion Discounts.

3.18. Bakers Delights submits that without the Proposed Conduct it would prioritise the
performance of the new POS system because it directly affects the consumer’s
shopping check out experience and the ability for the Bakers Delight Bakeries to
facilitate transactions. *° To ensure that the performance of the new POS system is at
a high standard, Bakers Delight will incur costs associated with maintaining and
servicing the new POS system and the purchase of additional computer capacity.

3.19. Based on this information, the ACCC considers that customer experience is likely to be
the same with or without the Proposed Conduct and consumers would conveniently
and efficiently purchase Promotion Discounts from Bakers Delight Bakeries with or
without the Proposed Conduct.

3.20. The ACCC accepts that a more efficient and reliable POS system for Bakers Delight
Bakeries may constitute a small public benefit in the form of a more seamless
customer experience for consumers purchasing Bakers Delight products, including
Promotion Discounts. However, based on the information currently before it, the ACCC
is unable form a view that this public benefit is likely to result from the Proposed
Conduct.

Brand reputation

3.21. Bakers Delight submits that the Proposed Conduct will limit any excessive prices by
Bakers Delight Bakeries by putting a limit on how far the Franchisee Bakeries can
deviate from the RRP. Bakers Delight submits that, as in all franchise networks, the
behaviour of one franchisee can negatively impact the whole brand and its network of
franchisees.!

3.22. Bakers Delight submits that by reducing the spread of price deviations throughout the
Bakers Delight network, consumers will benefit from the consistency in pricing
particularly as some consumers may not be aware that prices are not consistent
across the Bakers Delight network. Bakers Delight submits this is pertinent, given that
consumers will want more certainty in pricing during an environment of high inflation
and increasing costs of living.*?

ACCC view

3.23. The ACCC acknowledges that there are benefits a franchisee receives from entering
into business arrangements under a franchising model, including a franchisor’s brand,
reputation and customer loyalty. Therefore, maintaining positive brand reputation and

10

See Bakers Delight submission dated 20 October 2023 on the public reqister.

1 The application for authorisation AA1000650 is available on the public register, [Public Benefits, Brand reputation].

12

The application for authorisation AA1000650 is available on the public register, [Public Benefits, Brand reputation].
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loyal customers is likely important for the overall success of a franchise and its
franchisees, and may constitute a benefit to the public.

3.24. Based on the information currently before it, the ACCC is not persuaded that the
introduction of pricing tiers for Promotion Discounts, which will reduce the spread of
price deviations and result in more consistent prices for consumers throughout the
Bakers Delight network, is likely to result in a benefit to the public in the form of
increased brand reputation. In particular, the ACCC notes that:

¢ Bakers Delight submits that its customers are typically loyal to one Bakers Delight
Bakery and are unlikely to purchase products from other Bakers Delight Bakeries
(which may have different pricing of Bakers Delight products).® It also submits that
there is very little intra-brand competition between the Company Bakeries and
Franchisee Bakeries. The ACCC considers that the benefit of increased brand
reputation, on the basis of more consistent pricing across the Bakers Delight
Bakeries, is not likely to result from the Proposed Conduct if consumers are
unlikely to purchase from other Bakers Delight Bakeries and if intra-brand
competition is low.

e Bakers Delight submits that the Proposed Conduct does not seek to limit any price
deviations on individual products across the Bakers Delight network: it is confined
to the price deviations on Promotion Discounts. The ACCC considers that the
application does not address why these two categories are treated differently in
relation to their impacts on brand reputation, in particular where Promotion
Discounts account for a significantly smaller portion of total sales for an average
Bakers Delight Bakery.

3.25. The ACCC considers that there is not sufficient evidence to support the submission
that the Proposed Conduct is likely to result in a public benefit through increased brand
reputation for Bakers Delight by providing more consistent prices to consumers across
the Bakers Delight network. The ACCC welcomes further submissions on this claimed
public benefit.

Lower costs

3.26. Bakers Delight submits that reducing the potential number of Promotion Discounts
records in the new POS system will ensure that the POS system is run at a lower
cost.'* Bakers Delight submits that this is a benefit to the public because lower costs
charged to the Bakers Delight Bakeries will in turn result in lower costs for consumers
purchasing Bakers Delight products.

3.27. Without the Proposed Conduct, Bakers Delight submits that the Franchisee Bakeries
will continue to have unrestricted ability to deviate pricing in respect of all products,
including Promotion Discounts. This means that Bakers Delight will need to manually
set up thousands of Promotion Discount records in the new POS system, resulting in:*®

e Bakers Delight’s Information Technology Service Team devoting significant time
and resources to set up the Promotion Discounts and Promotion Discount records
to facilitate the unrestricted ability for Bakers Delight Bakeries to deviate pricing.

13 The application for authorisation AA1000650 is available on the public register, [Overlapping Products and Intra-brand
Competition].

14 The application for authorisation AA1000650 is available on the public register, [Public Benefits, Lower Costs].

15 see Bakers Delight submission dated 22 September 2023 on the public register.
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3.28.

3.29.

3.30.

3.31.

3.32.

e The costs associated with setting up the Promotion Discounts and Promotion
Discount records to facilitate the unrestricted ability to deviate pricing would be
passed on to the Franchisee Bakeries by way of increase to their IT services
monthly fee.

¢ More “compute” resources needing to be added to the new POS system. If the
additional Promotion Discounts and Promotion Discount records degrade system
performance then the further costs associated with this will be directly charged to
the Franchisee Bakeries again via an increase to their monthly IT services fee.

¢ Increased costs in the form of increases to the monthly IT services fee will most
likely lead to price increases of Bakers Delight products to enable the Franchisee
Bakeries to recover their increased IT service costs.

Bakers Delight also provided information to the ACCC on the processes that would be
necessary to set up Promotion Discounts in the new POS system if authorisation was
not granted and provided a confidential estimate of the costs associated with these
processes.'®

With the Proposed Conduct, Bakers Delight submits that the costs detailed in
paragraph 3.27 will be avoided as only five price deviations per Promotion Discount
will be set up on each POS system. Bakers Delight submits that the Proposed Conduct
will save on technology costs and fees which would otherwise be passed onto Bakers
Delight Bakeries and in turn to consumers in the form of higher prices to recoup
increased costs.!’

Bakers Delight submits that the Proposed Conduct will minimise the chance that the
Bakers Delight Bakeries will change their current pricing strategy, whilst also reducing
the work effort and associated cost of Bakers Delight’s Information Technology Service
Teams to implement the coding of Promotion Discounts in the new POS system.!®

However, Bakers Delight also submits that technology costs and fees may increase
due to a number of other factors, which is not solely caused by the implementation of
the POS system, and will increase in the likely future with and without the Proposed
Conduct.

Further, Bakers Delight submits that irrespective of whether the Proposed Conduct is
authorised, Bakers Delight’s Information Technology Service Team will need to create
a new Promotion Discount record in the POS system for each price deviation which
Bakers Delight or a franchisee may want to select for a Promotion Discount,
including:*®

e Services rendered by Bakers Delight’s Information Technology Service Team are
directly chargeable to the Franchisee Bakeries via the technology services fee. The
more work undertaken by this team, the higher the costs that could be on-charged
to consumers by way of Bakers Delight Bakeries’ decision to increase Bakers
Delight products and recoup the increased supply-side costs.

16

17

18

19

See Bakers Delight submission dated 20 October 2023 is available on the public register
The application for authorisation AA1000650 is available on the public register, [Public Benefits, Lower Costs].
See Bakers Delight submission dated 22 September 2023 on the public register, [p 2, paragraph 4].

See Bakers Delight submission dated 22 September 2023 on the public register.
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3.38.

¢ At one extreme, the costs charged by Bakers Delight’s Information Technology
Service Team is greatest where the Bakers Delight Bakeries are granted the
unfettered ability to deviate the pricing of Promotion Discounts.

¢ At the other extreme, the lowest cost solution is to completely restrict the ability for
Bakers Delight Bakeries to choose the price of Promotion Discounts.

Bakers Delight submits the technology costs associated with the new POS system will
be similar to the costs under the existing POS system.?

ACCC view

3.34.

3.35.

3.36.

3.37.

3.38.

As noted in paragraph 3.7, Bakers Delight have made commercial arrangements for
the procurement and implementation of the new POS system at all Bakers Delight
Bakeries. The costs of implementing the new POS system will be incurred with or
without the Proposed Conduct. The ACCC understands that Bakers Delight proposing
to set five price tiers for Promotion Discounts mitigates limitations of the new POS
system.

The ACCC understands that the public benefit of lower costs charged to the
Franchisee Bakeries, which in turn may results in lower costs for consumers, relates to
additional costs over and above the implementation of the new POS system that would
not be incurred if the Proposed Conduct was authorised.

The ACCC accepts that setting five price tiers per Promotion Discount would be likely
to reduce the time and resources needed to continue to facilitate unrestricted ability to
deviate pricing to Promotion Discounts. To the extent that the Proposed Conduct
avoids additional technology fees and costs being incurred compared to the likely
future without the Proposed Conduct, the ACCC considers this would be likely to result
in potential cost savings on recurring payments made by the Franchisee Bakeries to
Bakers Delight, and in turn lower costs for consumers.

As noted in paragraph 3.28, Bakers Delight has provided information on the estimated
costs that would be passed onto the Franchisee Bakeries if authorisation was not
granted. However, as the estimated costs to be passed onto the Franchisee Bakers
was provided on a confidential basis, the ACCC has not been able to assess the
impact of those potential costs on the Franchisee Bakeries.

Notwithstanding this, the ACCC considers that it is likely that the Proposed Conduct
would give rise to some public benefit in the form of potential cost savings on recurring
payments made by the Franchisee Bakeries to Bakers Delight. The ACCC notes
however that further submissions from Bakers Delight as well as the Franchisee
Bakeries about the impacts of these additional costs would assist the ACCC in
deciding how much weight to attribute to this public benefit.

ACCC conclusion on public benefit

3.39.

The ACCC considers that the Proposed Conduct is likely to result in some public
benefits by avoiding additional technology fees and costs to the Franchisee Bakeries,
and in turn lower costs for consumers.

20

See Bakers Delight submission dated 22 September 2023 on the public register, [p 3, paragraph 9].
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Public detriments

3.40.

3.41.

The Act does not define what constitutes a public detriment. The ACCC adopts a
broad approach. This is consistent with the Tribunal which has defined it as:

...any impairment to the community generally, any harm or damage to the aims
pursued by the society including as one of its principal elements the achievement of
the goal of economic efficiency.?

Bakers Delight submit that the Proposed Conduct is not likely to result any measurable
detriments to the public. Potential public detriments identified by Bakers Delight
include:

¢ Increased/higher prices
o Decreased intra-brand competition for Promotion Discounts

¢ Increased technology fees to franchisees

Increased/higher prices

3.42.

3.43.

3.44.

Bakers Delight submits that neither the Company Bakeries or Franchisee Bakeries
have sufficient market power in the market for retail baked bread, pastries and other
yeast raised products and the products relevant to the Proposed Conduct are limited to
Promotion Discounts.??

Bakers Delight submits that the Proposed Conduct is unlikely to cause any increase in
product prices set by the Bakers Delight Bakeries, as the Proposed Conduct will be
setting five price tier deviations from the RRP for Promotion Discounts, which
encapsulates the current pricing deviation practices of almost all Bakers Delight
Bakeries. The Proposed Conduct will create a range of Promotion Discounts for
Bakers Delight Bakeries.?® Furthermore, the Company Bakeries and Franchisee
Bakeries will continue to be constrained from raising prices by:?*

(i) intense competition from a large number of competitors offering the same/similar
product ranges; and

(i) consumers, who are price sensitive, who can easily purchase product from
competitors.

Bakers Delight submits that competitors are unlikely to increase prices in response to
the Proposed Conduct due to the same constraining factors. As a result, Bakers
Delight submit that the Proposed Conduct is not intended, and is not expected, to
result in any increases to the price of products sold at the Bakers Delight Bakeries.?®

Decreased intra-brand competition for Promotion Discounts

3.45.

Bakers Delight submits that intra-brand competition may be lessened as Bakers
Delight Bakeries are restricted to compete using fixed price tiers for Promotion
Discounts. However, Bakers Delight submit that Promotion Discounts are a relatively
small subset of products that Bakers Delight Bakeries sell, and only comprise of a

2l Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683.

22 The application for authorisation AA1000650 is available on the public register, [Increased/Higher Prices].

2 The application for authorisation AA1000650 is available on the public register, [Increased/Higher Prices].

2 The application for authorisation AA1000650 is available on the public register, [Increased/Higher Prices].

% The application for authorisation AA1000650 is available on the public register, [Increased/Higher Prices].
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portion of the total sales of Bakers Delight Products. Bakers Delight submit that sales
of Promotion Discounts would not be large enough to constitute a material loss in
potential price competition in any relevant market, including intra-band competition.2®

3.46. Bakers Delight submits that the Franchisee Bakeries can continue to set any price for
individual products and there is considerable competition over the price of other
products instead of Promotion Discounts.?’

Increased technology fees to franchisees

3.47. Bakers Delight submits that the technology fees and costs payable by franchisees may
increase due to the implementation of the new POS system, which may then be
passed on to consumers by way of increases in the prices of Bakers Delight product.
The technology fees may increase due to a number of factors, including:?®

(i) Inflation. The fee for the existing POS system has also increased, so the
technology fees for the Bakers Delight Bakeries will increase regardless of the
change in POS system.

(i) The additional features and improvements that will be derived from the POS
system including: integrated payment gateway, more secure payment options,
better layout and user interface and more customer support from the supplier.
Furthermore, the supplier of the POS system is a multinational company so it can
better facilitate Bakers Delight’s global business and expansion plans and be
implemented in other jurisdictions.

(iii) Increase in fees that are not related to the POS system implementation, such as
increases in the salary of Bakers Delight’s Information Technology Services team
employees which would also impact the costs of the existing POS system.

3.48. Bakers Delight submits that the increased fee is not solely caused by the
implementation of the new POS system. It is noted that the technology fees and costs
will be increased regardless of the Proposed Conduct taking place and that if the
Proposed Conduct does not occur then the technology fees may be further increased
to set up the additional Promotion Discount Records in the new POS system.?®

3.49. The ACCC has considered the following public detriments:

o Higher prices charged to consumers across the Bakers Delight network

e Cost controls limit a franchisee’s ability to make independent decisions affecting
their financial viability

Higher prices charged to consumers across the Bakers Delight network

3.50. The ACCC notes that the Proposed Conduct would eliminate the scope for the
Company Bakeries and Franchisee Bakeries to set their own individual prices for
Promotion Discounts in the new POS system. The ACCC considers that the Proposed
Conduct would be likely to lead to a public detriment if it leads to customers paying

% The application for authorisation AA1000650 is available on the public register, [Cartel conduct — decreased intra-brand
competition for Promotion Discounts].

27 The application for authorisation AA1000650 is available on the public register, [Cartel conduct — decreased intra-brand
competition for Promotion Discounts].

2 The application for authorisation AA1000650 is available on the public register, [Increased Technology Fees to
Franchisees].

2 The application for authorisation AA1000650 is available on the public register, [Increased Technology Fees to
Franchisees].
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3.51.

more for Promotion Discounts. However, based on the information currently before it,
the ACCC considers that this public detriment is likely to be limited due to the following
factors:

o Competition from other manufacturers and retail sellers of fresh baked bread,
bread-based products and pastry-based products are likely to constrain Bakers
Delight’s ability to use the Proposed Conduct to raise retail prices.

e As afranchise model, Bakers Delight’s incentives are likely tied to the Franchisee
Bakeries remaining competitive and able to adapt to their local market conditions.

e The unrestricted ability of the Franchisee Bakeries to deviate on all individual
products is not affected by the Proposed Conduct, which accounts for a greater
portion of products sold at the Bakers Delight Bakeries.

e As noted in paragraph 3.24, Bakers Delight customers are typically loyal to one
Bakers Delight Bakery and there is very little intra-brand competition between the
Company Bakeries and Franchisee Bakeries.

Further, as noted in paragraphs 3.47 and 3.48, increases in technology costs and fees
for the Bakers Delight Bakeries are likely to occur for a number of factors, both with
and without the Proposed Conduct. Accordingly, the ACCC considers that the
Proposed Conduct is not likely to result in a public detriment in the form of higher
prices for consumers due to increases in technology costs and fees that are passed
onto to the Franchisee Bakeries.

Cost controls limit a franchisee’s ability to make independent decisions
affecting their financial viability

3.52.

3.583.

3.54.

Most franchisee operators in Australia are small businesses. In the current economic
environment, the ACCC understands that small business operators are under
significant pressure from inflation, high interest rates and the rising costs of inputs. The
ACCC considers that putting price controls on franchisees operating small businesses
is likely to increase this financial pressure and may make it more difficult for
franchisees to recoup the costs of running their business.

The ACCC notes that the Franchising Council of Australia, a key industry association
in franchising, publishes an annual ‘State of Franchising’ report.*® The 2023 report
includes the results of quarterly surveys of the franchising sector conducted by
FRANdata for the Franchising Council of Australia. The recent survey from June 2023
was responded to by 65 franchise brands. According to the most recent survey results,
rising interest rates and the economic environment was the top concern of
respondents at 66%. This is an increase from the previous three quarterly surveys
(being 60%, 56% and 54%). 31% of respondents also stated that financial
performance was a challenge.

In the ACCC'’s experience, the profitability and viability of an individual franchisee is
fundamentally dependent on the good operation and management of the system by
the franchisor. When franchisees set their own prices, they take into account factors
such as their financial viability as a business. The ACCC considers this ability to set
their own prices to take into account their particular circumstances is important to
franchisees. The introduction of the price tiers under the Proposed Conduct may not
provide Franchisee Bakeries with the flexibility to respond to their individual
circumstances. The ACCC considers that this is a source of public detriment.

30 See Franchising Council of Australia 2023 ‘State of Franchising’ report here.
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3.55. The ACCC also notes the 2019 parliamentary joint committee report into Fairness in
Franchising, which provided examples of the impact of cost controls.?! For example,
the report noted that “wage theft continues to occur in many franchises: partly due to
the business model franchisors operate and partly due to a range of socio-cultural
problems. At times, wage theft was occurring as a way for franchisees to extract profits
or service payments in order to stay afloat in a financially constrained business model
(given wages are one of the greatest costs in the franchisee's control).” The committee
further noted that the issue of underpayment is complex and “partly inherent to the
business models' structural breakdown of power and the imposition of cost controls.”
The ACCC considers that this is a clear example that demonstrates the importance of
franchisees being able to set their own prices to take into account their particular
circumstances.

3.56. The ACCC is concerned that the Proposed Conduct will limit the flexibility and ability of
the Franchisee Bakeries to independently respond to local market conditions and the
particular financial pressures they face.

3.57. In general, concerns of this nature would be reduced where franchisor royalty
payments are a percentage of a franchisee’s net sales, because the incentives of a
franchisor should be aligned with those of its franchisees and the franchisor would
want its franchisees to set their own prices at optimal prices; that is, one that
maximises the franchisee’s net sales depending on their respective local market
conditions.

3.58. The ACCC understands from Bakers Delight that the Franchisee Bakeries pay a range
of royalty fees based on the upfront franchise fee that was paid and those fees are
paid on gross sales (being the total dollar amount of all sales of any goods, including
sales on credit, online sales and/or any third party online ordering services and
including any GST included in such amount.) This approach may lessen the incentives
for franchisor and franchisee interests to be aligned.

3.59. Accordingly, the ACCC considers that the Proposed Conduct is likely to result in a
public detriment by limiting the important ability of the Franchisee Bakeries to make
independent decisions affecting their financial viability (based on their particular local
market conditions) in relation to Promotion Discounts. The ACCC considers this to be
significant public detriment. However, the ACCC would benefit from submissions from
the Franchisee Bakeries as to the extent this likely public detriment is offset against
any additional technology costs that would be incurred if the Proposed Conduct was
not authorised. The ACCC invites further submissions from Bakers Delight and the
Franchisee Bakeries on this issue.

ACCC conclusion on public detriment

3.60. The ACCC considers that the Proposed Conduct is likely to result in a significant public
detriment in the form of limiting Franchisee Bakeries in their important ability to make
independent decisions affecting their financial viability (based on their particular local
market conditions).

81 See Fairness in Franchising report, March 2019, Parliamentary Joint Committee on Corporations and Financial Services.
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Balance of public benefit and detriment

3.61.

3.62.

3.63.

3.64.

The ACCC'’s assessment of whether it is satisfied that the likely public benefits of the
Conduct would outweigh the likely public detriments requires a balancing exercise.*

The ACCC considers that the Proposed Conduct is likely to result in some public
benefits in the form of Franchisee Bakeries avoiding additional technology fees and
costs.

The ACCC considers that the Proposed Conduct is likely to result in a significant public
detriment by limiting the Franchisee Bakeries in their ability to make independent
decisions affecting their financial viability (based on their particular local market
conditions).

On balance, for the reasons outlined in this draft determination, the ACCC considers
that at the time of this draft determination, it is currently not satisfied that the Proposed
Conduct would be likely to result in a public benefit that would outweigh any likely
detriment to the public from the Proposed Conduct.

4. Draft determination

The application

4.1.

4.2.

4.3.

On 30 August 2023, Bakers Delight lodged application AA1000650 with the ACCC,
seeking authorisation under subsection 88(1) of the Act.

Bakers Delight seek authorisation of the Proposed Conduct on its own behalf,* as the
franchisor of the Bakers Delight retail baker businesses and the owner of the Company
Owned Bakeries, as well as on behalf of current and future franchisees of the
Franchisee Bakeries.3*

Bakers Delight seeks authorisation for:

e As part of the introduction of the new POS system, Bakers Delight proposes to
implement price limits, as part of a price tiering system, on all Promotion Discounts
sold in the Bakers Delight Bakeries.

e Bakers Delight proposes to limit the price that Bakers Delight Bakeries will be able
to charge for Promotion Discounts to five tiers of pricing. One price tier would be a
recommended retail price (RRP) set by Bakers Delight, one price tier would be
below that RRP and the remaining price tiers would be above that RRP.

¢ In setting these price tiers, Bakers Delight proposes that the price tiers will be
standard price increments from the RRP, and larger increments will apply where
the RRP for a product is higher.

e Once the price tiers are set for all Promotion Discounts in the new POS system,
Bakers Delight proposes that the Bakers Delight Bakeries will only be able to select
one of the pre-configured price tiers for each Promotion Discount.

82 Australian Competition and Consumer Commission v Australian Competition Tribunal (2017) 254 FCR 341, at [7]
(Besanko, Perram and Robertson JJ).

33

Authorisation is not sought on behalf of the related entities and associates of Bakers Delight Holdings Ltd: see application

for authorisation available on the public register, [2].

34

Franchisee details are provided in Schedule 4 of the application for authorisation available on the public register (as at the

date of the Application).
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4.4.

The
4.5.

4.6.

4.7.
4.8.

o Bakers Delight proposes that, in the initial implementation of the price tiers, it would
set the five tiers to reflect existing pricing patterns for Promotion Discounts across
the Bakeries Delight Bakeries.

e The Proposed Conduct is also intended to cover future changes to the rationale for
setting individual price tiers, the spread of the price tiers and include Promotion
Discounts not currently listed in a confidential list provided to the ACCC as part of
the application for authorisation.

(the Proposed Conduct).

Subsection 90A(1) of the Act requires that before determining an application for
authorisation, the ACCC shall prepare a draft determination.

authorisation test

Under subsections 90(7) and 90(8) of the Act, the ACCC must not grant authorisation
unless it is satisfied in all the circumstances that the Proposed Conduct is likely to
result in a benefit to the public and the benefit would outweigh the detriment to the
public that would be likely to result from the Proposed Conduct.

For the reasons outlined in this draft determination, the ACCC is currently not satisfied,
in all the circumstances, that the Proposed Conduct would be likely to result in a
benefit to the public and the benefit to the public would outweigh the detriment to the
public that would result or be likely to result from the Proposed Conduct, including any
lessening of competition.

Accordingly, the ACCC proposes to deny authorisation.

This draft determination is made on 14 December 2023.

5. Next steps

5.1.

The ACCC now invites submissions in response to this draft determination by 19
January 2024. In addition, consistent with section 90A of the Act, Bakers Delight or an
interested party may request that the ACCC hold a conference to discuss the draft
determination.

20



	Summary
	1. The application for authorisation
	Bakers Delight
	The Proposed Conduct

	2. Consultation
	3. ACCC assessment
	Relevant areas of Competition
	Future with and without the Proposed Conduct
	Public benefits
	Efficiencies in supply
	ACCC view

	Brand reputation
	ACCC view

	Lower costs
	ACCC view

	ACCC conclusion on public benefit


	Public detriments
	ACCC conclusion on public detriment

	Balance of public benefit and detriment
	4. Draft determination
	The application
	The authorisation test
	5. Next steps

