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Summary 

The ACCC proposes to re-authorise the Finance Brokers Association of Australia 
Limited (FBAA) to enable it to continue to implement its disciplinary scheme 
(consisting of its Disciplinary Rules and certain clauses in its Constitution) for a 
further 5 years. The disciplinary scheme enforces the FBAA’s Code of Conduct for 
dealing with disciplinary disputes involving members of the FBAA. This conduct has 
been previously authorised since 2017 and remains substantively unchanged in the 
current application. 

The ACCC considers the FBAA’s disciplinary scheme is likely to continue to result in 
public benefit by allowing for more effective and transparent regulation of the conduct 
of FBAA members and creating a higher standard of conduct and compliance for 
members than that which exists under current legislation.  

The ACCC considers the FBAA’s disciplinary scheme is unlikely to result in public 
detriment because of the voluntary nature of obtaining FBAA membership, the 
presence of alternative industry associations, and the availability of an independent 
review process administered by the FBAA Tribunal. 

The ACCC invites submissions in relation to this draft determination by 14 January 
2022 before it proceeds to make its final decision.  

1. The application for revocation and substitution  

1.1. On 13 September 2021, the Finance Brokers Association of Australia Limited (FBAA) 
lodged an application to revoke authorisations A91554 and A91555 (the Previous 
Authorisations) and substitute new authorisation AA1000578 for the ones revoked 
(referred to as re-authorisation) with the Australian Competition and Consumer 
Commission (the ACCC).  

1.2. The FBAA, on behalf of itself, its directors and members, seeks re-authorisation to 
implement its disciplinary scheme (the ‘Disciplinary Rules’ and certain clauses in its 
Constitution1) to enforce its Code of Conduct (the Conduct) for a further 5 years. 

1.3. Initially, the FBAA sought re-authorisation for its Disciplinary Rules, but not for part of 
its Constitution which was included within the scope of the Previous Authorisations. On 
22 October 2021, the FBAA clarified that it wished to also seek authorisation in respect 
of certain clauses in its Constitution.  

1.4. The Disciplinary Rules remain unchanged since the Previous Authorisations. The 
FBAA seeks authorisation for 6 provisions in the FBAA Constitution, some of which 
have been updated since the Previous Authorisations (these are referred to in 
Attachment A).2  

1.5. The FBAA does not seek authorisation in respect of any provisions in its Code of 
Conduct.3 

1.6. This application for re-authorisation AA1000578 was made under subsection 91C(1) of 
the Competition and Consumer Act 2010 (Cth) (the Act). 

 
1  See Attachment A. 
2  The FBAA does not seek authorisation for other clauses in its Constitution that were covered by the Previous 

Authorisations but have since been deleted (see FBAA’s letter dated 22 October 2021). 
3  The Code of Conduct has recently been updated to more fulsomely prescribe a finance or mortgage broker’s duties and 

obligations to their client. The updated Code of Conduct is at Attachment B in the application for authorisation. 

https://www.accc.gov.au/system/files/public-registers/documents/D17%2B22248.pdf
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1.7. The ACCC may grant authorisation, which provides businesses with protection from 
legal action under the competition provisions in Part IV of the Act for arrangements 
that may otherwise risk breaching those provisions in the Act, but are not harmful to 
competition and/or are likely to result in overall public benefits. 

1.8. The FBAA also requested interim authorisation to enable it to continue to engage in 
the Conduct in the event the ACCC does not make a final determination before the 
Previous Authorisations expire on 15 March 2022. At this stage, the ACCC anticipates 
being able to make a final determination which will come into effect before that date. 
However, if circumstances change the ACCC will consider the FBAA’s request for 
interim authorisation at that time. 

The FBAA 

1.9. The FBAA is an association of finance and mortgage brokers who provide services to 
prospective borrowers seeking domestic, commercial, lease and motor vehicle and 
business or debtor finance. The FBAA also provides services to, and advocates on 
behalf of, finance and mortgage brokers, and credit providers (such as banks) for the 
purpose of cultivating and facilitating relationships between credit providers and 
consumers.  

1.10. The FBAA has approximately 9,200 members. Membership of FBAA is voluntary and 
non-exclusive but members must comply with the FBAA Code of Conduct, Constitution 
and Disciplinary Rules. 

FBAA disciplinary scheme 

1.11. The FBAA’s Code of Conduct imposes a higher standard of conduct on its members 
than that required under the National Consumer Credit Protection Act 2009 (Cth) 
(NCCPA)4 administered by the Australian Securities and Investments Commission 
(ASIC). A breach of the Code of Conduct can form the basis for a complaint to be 
made under the Disciplinary Rules, and can be cause for expulsion or suspension from 
membership of the FBAA under the FBAA Constitution.  

1.12. The Disciplinary Rules provide the FBAA with several options to handle complaints 
about misconduct of members (including, issuing a ‘Show Cause Notice’ under the 
Constitution, conducting an investigation, or referring the matter to the FBAA Tribunal 
or to a regulator). The Disciplinary Rules also provide an avenue for members to 
appeal decisions of the FBAA’s Board regarding membership or misconduct 
complaints to the FBAA Tribunal. 

1.13. The FBAA Tribunal consists of a Chairperson (a current or retired Australian legal 
practitioner) and at least two members who are nominated by the FBAA Board and 
approved by the Chairperson. The Disciplinary Rules set out the process that must be 
followed if the Chairperson or any Tribunal members has a conflict of interest.  

2. Background 

2.1. Membership of a professional association (such as FBAA) is not a requirement of 
becoming licensed under the NCCPA, although the ACCC understands that the 
majority of brokers are members of an industry association. 

 
4  The NCCPA imposes general conduct obligations and responsible lending obligations on credit providers, including 

mortgage brokers and credit assistance providers in respect to consumer credit. 
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2.2. The ACCC has previously authorised the disciplinary rules of another industry 
association, the Mortgage Finance Association of Australia (MFAA), most recently in 
2020 for a period of 2 years.5 The ACCC is currently considering an application for re-
authorisation lodged by the MFAA on 19 November 2021.6 

3. Consultation 

3.1. A public consultation process informs the ACCC’s assessment of the likely public 
benefits and detriments from the Conduct. 

3.2. The ACCC invited submissions from a range of potentially interested parties including 
providers of mortgage and financial services, other industry associations and state and 
federal government regulatory bodies.7 The ACCC has received no submissions from 
interested parties in relation to the application.  

4. ACCC assessment  

4.1. The ACCC’s assessment of the Conduct is carried out in accordance with the relevant 
authorisation test contained in the Act.   

4.2. The FBAA has sought authorisation for Conduct that would or might constitute a cartel 
provision within the meaning of Division 1 of Part IV of the Act and may substantially 
lessen competition within the meaning of section 45 of the Act. Consistent with 
subsections 90(7) and 90(8) of the Act, 8 the ACCC must not grant authorisation unless 
it is satisfied, in all the circumstances, that the conduct would result or be likely to 
result in a benefit to the public, and the benefit would outweigh the detriment to the 
public that would be likely to result (authorisation test). 

Relevant areas of Competition 

4.3. To assess the likely effect of the Conduct, the ACCC identifies the relevant areas of 
competition likely to be impacted.   

4.4. The FBAA submits that the relevant areas of competition that may be affected by re-
authorisation are:  

• finance or credit provided by banks, building societies or credit unions directly 
or facilitated by a finance or mortgage broker, and  

• professional membership services, such as services to assist finance or 
mortgage brokers in the running of their businesses, including through the 
provision of standard forms and procedures. 

4.5. The ACCC considers that it is not necessary to precisely define the relevant markets 
for the purpose of this authorisation. The ACCC considers there are two relevant areas 
of competition that may be affected by the Conduct: 

 
5  AA1000432 28 February 2020. The ACCC also granted authorisation for the MFAA’s disciplinary rules for 5 year periods in 

2014 (A91396) 2009 (A91118) and 2004 (A90880). 
6      AA1000589 Mortgage and Finance Association of Australia. 
7   A list of the parties consulted and the public submissions received is available from the ACCC’s public register 

www.accc.gov.au/authorisationsregister. 
8     See subsection 91C(7). 

https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/authorisations-register/mortgage-and-finance-association-of-australia
https://www.accc.gov.au/system/files/public-registers/documents/D14%2B63887.pdf
https://www.accc.gov.au/system/files/public-registers/documents/D09%2B53290.pdf
https://www.accc.gov.au/system/files/public-registers/documents/D04%2B8821.pdf
https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/authorisations-register/mortgage-and-finance-association-of-australia-0
http://www.accc.gov.au/authorisationsregister
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• the supply of mortgage and finance related services (whether provided by banks, 
building societies and credit unions, or being provided by finance brokers) in 
Australia,9 and 

• the supply of professional membership services to mortgage brokers and credit 
providers. 

Future with and without the Conduct 

4.6. In applying the authorisation test, the ACCC compares the likely future with the 
Conduct that is the subject of the authorisation to the likely future in which the Conduct 
does not occur.  

4.7. The FBAA submits that in a future without the Conduct, competing member 
associations will be able to maintain a self-regulation disciplinary regime (under ACCC 
authorisation) while the FBAA will not; incidents of misconduct by FBAA members will 
not be appropriately investigated; and the FBAA will have limited ability to respond to 
complaints of misconduct by its members. 

4.8. The ACCC considers that in the future without the Conduct, the FBAA would be 
unlikely to enforce its disciplinary scheme which provides for suspension or expulsion 
of members due to the risk of breaching the Act, however its members would still be 
subject to the NCCPA. 

Public benefits 

4.9. The Act does not define what constitutes a public benefit. The ACCC adopts a broad 
approach. This is consistent with the Australian Competition Tribunal (the Tribunal) 
which has stated that in considering public benefits: 

…we would not wish to rule out of consideration any argument coming within the 
widest possible conception of public benefit. This we see as anything of value to the 
community generally, any contribution to the aims pursued by society including as 
one of its principal elements … the achievement of the economic goals of efficiency 
and progress.10 

4.10. The FBAA submits that between 2018 and now, 44 complaints about its members 
were finalised (with 20 complaints resolved and 24 complaints rejected) by the FBAA.11 
The FBAA also advises that during this time no members elected to appeal the FBAA’s 
decision to the FBAA Tribunal. The FBAA submits that this demonstrates its 
disciplinary scheme has generated public benefits because complaints which can be 
made under the Disciplinary Rules are effectively dealt with and invalid complaints are 
rejected.  

4.11. The ACCC has considered the following public benefits:  

• more effective and transparent regulation of members, and  

• a higher standard of conduct and compliance for members than that exist under 
current legislation. 

 
9  As discussed in the Previous Authorisations, the ACCC considers that this relevant area of competition should be defined 

broadly given the types / range of members within FBAA and the broad range of services these members provide.   

10  Queensland Co-operative Milling Association Ltd (1976) ATPR 40-012 at 17,242; cited with approval in Re 7-Eleven 
Stores (1994) ATPR 41-357 at 42,677. 

11  The FBAA has received an additional complaint which has been not resolved.  
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More effective and transparent regulation of members 

4.12. The FBAA submits that the disciplinary scheme enables it to have the ability to apply a 
broader range of remedies proportional to the severity of the member’s alleged breach 
of the Code of Conduct.  

4.13. The ACCC considers that the Disciplinary Rules (together with the provisions of 
FBAA’s Constitution) provide the FBAA with more efficient enforcement mechanism for 
regulating the conduct of its members. The ACCC considers that these mechanisms 
are likely to provide a deterrent against professional misconduct by FBAA members, in 
addition to the regulatory role of ASIC. 

4.14. The ACCC notes that decisions by the FBAA Tribunal will be published by the FBAA 
on a publicly available register to enable consumers to consider the historic behaviour 
of the member they are dealing with. The ACCC considers that this transparency can 
also operate as a deterrent against misconduct by FBAA members. 

4.15. The ACCC therefore considers that the Conduct is likely to result in public benefit by 
providing measures for more effective and transparent regulation of FBAA members. 

Higher standard of conduct and compliance for members 

4.16. The ACCC considers that industry associations can generate a public benefit by 
enforcing a higher standard of conduct and compliance for members than is legislated. 
This can assist members to act ethically and professionally within the industry and 
thereby improve consumer confidence and consumer protection.  

4.17. The ACCC considers that the FBAA’s Disciplinary Rules provide a mechanism for the 
FBAA to impose a higher standard of conduct on its members than is prescribed under 
existing regulations  

4.18. As such, the ACCC considers that the Conduct is likely to result in public benefit by 
requiring FBAA members to adhere to standards of conduct and compliance that are 
higher than what is contained in relevant legislation.  

Public detriments 

4.19. The Act does not define what constitutes a public detriment. The ACCC adopts a 
broad approach. This is consistent with the Tribunal which has defined it as: 

…any impairment to the community generally, any harm or damage to the aims 
pursued by the society including as one of its principal elements the achievement of 
the goal of economic efficiency.12 

4.20. The FBAA submits that the Disciplinary Rules would be likely to result in a public 
detriment from either: 

• abuse of interpretation of the Code of Conduct, creating the risk that members of 
FBAA would be expelled for malicious and potentially anti-competitive purposes, 
or 

• excessive action taken by the FBAA to enforce the Code of Conduct, resulting in 
such a proportion of members being expelled for misconduct that there is a drastic 
reduction in the number of competitive finance brokers. 

 
12  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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4.21. The ACCC has considered the following public detriments: 

• reduced competition in the supply of broker services, and 

• disciplinary Rules may be used for an anti-competitive purpose. 

Reduced competition in the supply of broker services 

4.22. The FBAA submits that its handling of complaints over the past 4 years (see 
paragraph 4.10 above) and the fact that no member has elected to appeal its decision 
to the FBAA Tribunal during this time, shows that FBAA is not interpreting the Code in 
a way that leads to anti-competitive outcomes.  

4.23. The ACCC considers that the Conduct is not likely to reduce competition to provide 
finance and mortgage related services, because: 

• membership of the FBAA (and other industry associations) is voluntary, non-
exclusive, and not a requirement of becoming licensed under the NCCPA,  

• the existence of other industry associations which brokers can join, including the 
MFAA and Commercial Asset Finance Brokers Association of Australia, and 

• there is no evidence that FBAA has used its disciplinary scheme to inappropriately 
exclude members under the Previous Authorisations. 

4.24. The ACCC therefore considers that the Conduct is not likely to result in public 
detriment in the form of reduced competition in the supply of broker services. 

Disciplinary Rules may be used for an anti-competitive purpose 

4.25. The FBAA submits that it has not excessively utilised its disciplinary scheme during the 
period of the Previous Authorisations. The FBAA points out that, since 2018, there 
have been 44 complaints finalised during the relevant period, which has resulted in 
less than 5 members leaving the FBAA per year following the issuance of a Show 
Cause Notice. The FBAA also submits that no members elected to appeal the FBAA’s 
decision to the FBAA Tribunal. 

4.26. The ACCC considers that the risk that FBAA’s disciplinary scheme being used for an 
anti-competitive purpose is limited, because:  

• there is an independent review process under the FBAA Disciplinary Rules, 
whereby the FBAA Tribunal can be requested to adjudicate upon and 
determine misconduct and membership complaints, and 

• there is no evidence that FBAA has taken disciplinary actions against its 
members for an anti-competitive purpose under the Previous Authorisations. 

Balance of public benefit and detriment  

4.27. For the reasons outlined in this draft determination, the ACCC considers that the 
Conduct is likely to result in a public benefit and that this public benefit would outweigh 
any likely detriment to the public from the Conduct.  

4.28. The ACCC notes that the FBAA’s disciplinary scheme has been authorised by the 
ACCC since March 2017 and has been operating effectively. The ACCC did not 
receive any information that suggests this is no longer the case. 
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Length of authorisation   

4.29. The Act allows the ACCC to grant authorisation for a limited period of time.13  This 
enables the ACCC to be in a position to be satisfied that the likely public benefits will 
outweigh the detriment for the period of authorisation. It also enables the ACCC to 
review the authorisation, and the public benefits and detriments that have resulted, 
after an appropriate period. 

4.30. In this instance, the FBAA seeks re-authorisation for 5 years. Given the ACCC’s 
conclusion on the likely public benefits and detriments, the ACCC proposes to grant 
re-authorisation for 5 years. 

5. Draft determination 

The application 

5.1. On 13 September 2021, the FBAA lodged an application to revoke authorisations 
A91554 and A91555 and substitute authorisation AA1000578 for the ones revoked 
(referred to as re-authorisation). This application for re-authorisation AA1000578 was 
made under subsection 91C(1) of the Act.  

5.2. The FBAA seeks authorisation for the Conduct defined in paragraph 1.2. Subsection 
90A(1) of the Act requires that before determining an application for authorisation, the 
ACCC shall prepare a draft determination. 

The authorisation test  

5.3. Under subsections 90(7) and 90(8) of the Act, the ACCC must not grant authorisation 
unless it is satisfied in all the circumstances that the Conduct is likely to result in a 
benefit to the public and the benefit would outweigh the detriment to the public that 
would be likely to result from the Conduct.  

5.4. For the reasons outlined in this draft determination, the ACCC considers that that the 
Conduct would be likely to result in a benefit to the public and the benefit to the public 
would outweigh the detriment to the public that would result or be likely to result from 
the Conduct, including any lessening of competition.  

5.5. Accordingly, the ACCC proposes to grant re-authorisation. 

Conduct which the ACCC proposes to re-authorise  

5.6. The ACCC proposes to revoke authorisation A91554 and A91555 and grant 
authorisation AA1000578 in substitution to enable the FBAA to continue to implement 
its disciplinary scheme (the ‘Disciplinary Rules’ and certain provisions in its 
Constitution) to enforce its Code of Conduct, as described in paragraph 1.2 and 
defined as the Conduct. 

5.7. The Conduct may involve a cartel provision within the meaning of Division 1 of Part IV 
of the Act or may have the purpose or effect of substantially lessening competition 
within the meaning of section 45 of the Act.  

5.8. The ACCC proposes to grant re-authorisation AA1000578 for 5 years. 

 

13  Subsection 91(1) 
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5.9. This draft determination is made on 8 December 2021. 

6. Next steps 

6.1. The ACCC now invites submissions in response to this draft determination by 14 
January 2022. In addition, consistent with section 90A of the Act, the applicant or an 
interested party may request that the ACCC hold a conference to discuss the draft 
determination. 
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Attachment A – Changes to the relevant clauses in FBAA’s 

Constitution between the Previous Authorisations and the 

current application for re-authorisation 

 

Clause  Summary of clause If changed, how and why 

2.1 (p) 

 

Definition of “Disciplinary Rules”. Newly defined to mean the rules as 
amended from time to time that govern 
the management and determination of 
complaints made against Members of 
in relation to the management and 
determination of complaints 
concerning membership of a Member. 

9.1(b) 

 

Obligations that Members 
acknowledge and agree to upon 
admission. 

The inclusion of “and Disciplinary 
Rules” to the end of the clause.  

This changed means that all Members 
agree to be bound by the new 
Disciplinary Rules in addition to the 
provisions of the Constitution and 
Code of Conduct. 

13.1(a) and 
(d) 

 

Defines what an “Expulsion 
Event” means in respect of a 
Member. 

The inclusion of “and Disciplinary 
Rules” to the end of the clause.  

This changed means that a failure to 
abide by the Disciplinary Rules will be 
treated just as seriously as a failure to 
abide by the constitution or Code of 
Conduct. 

13.2 

 

Reasons the Directors may 
resolve to expel or suspend a 
Member. 

The new provision allows the Board to 
either continue to follow an existing 
“Disciplinary Notice” process, or, in 
appropriate circumstances, can 
proceed on the determination made by 
the new Disciplinary Tribunal. 

13.3 Obligations on Directors under 
clause 13.2. 

Deletion of entire clause. 
More detailed processes are now set 
out in the Disciplinary Rules. 

13.4 Ability of Members to request a 
review of their expulsion under 
clause 13.2. 

Deletion of entire clause. 
More detailed processes are now set 
out in the Disciplinary Rules. 

13.5 Directors obligation to propose a 
general meeting that a resolution 
be moved to confirm a Member’s 
expulsion, under clause 13.4. 

Deletion of entire clause. 
More detailed processes are now set 
out in the Disciplinary Rules. 

13.6 Reasons a person will cease to 
be a Member under clause 13.2. 

Deletion of entire clause. 
No longer necessary due to the 
deletion of clauses 13.4 and 13.5. 
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13.7 Directors ability to reinstate an 
expelled Member. 

Renumbered as 13.3. 

61.1 The Board’s powers to make by-
laws, rules and regulations 
consistent with the constitution. 

Addition of “Subject to clause 61.2”. 

Ensures the main governance 
documents of the FBAA are not 
subject to arbitrary changes by the 
Board. 

61.2 Rules of amending the key 
governance documents. 

New provision. 

Changes to the key governance 
documents (the Code of Conduct and 
Disciplinary Rules) require approval by 
the Members. 
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