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summary

The ACCC is proposing to authorise the Australian Screen Directors Authorship
Collecting Society Ltd (ASDACS) to continue to require its member directors to assign, to
ASDACS, copyrights owned in relation to the retransmission of audio-visual content
(films and television shows) and to distribute related revenue to its members (the
Conduct).

The Conduct has been authorised since 19 September 2020 and is limited to copyrights
arising through the retransmission of free-to-air broadcasts of non-commissioned
audiovisual content over a cable or satellite network.

The ACCC considers that the Conduct is likely to provide public benefits in the form of
transaction cost savings attributed to improved efficiencies in administering the
retransmission rights and better monetary outcomes for ASDACS member directors.

The ACCC is of the view that the Conduct is likely to result in public detriments
characterised by reduced flexibility for ASDACS members in assigning retransmission
rights, and reductions in competition between directors and between rights
administration agencies. However, the materiality of these detriments is likely to be
negligible given that the total quantum of retransmission revenue collected by ASDACS
is very low and that directors have the option to re-assign their rights (or to self-manage
these rights) upon cessation of their membership with ASDACS.

The ACCC proposes to grant authorisation for 10 years and invites submissions on this
draft determination before making its final decision.

1. The application for
revocation and substitution

1.1.  On 28 April 2025 ASDACS lodged an application to revoke authorisation AA1000474
and substitute authorisation AA1000698 for the one revoked with the Australian
Competition and Consumer Commission (the ACCC). ASDACS is seeking authorisation
for 10 years to continue to require its members to assign to ASDACS their copyrights
owned under the ‘Retransmission Scheme’ (as set out in the Copyright Act 1968 (Cth)
(the Copyright Act).

1.2. This application for revocation and substitution was made under subsection 91C(1) of
the Competition and Consumer Act 2070 (Cth) (the Act). If granted, an authorisation
provides the relevant parties with protection from legal action under the specified
provisions in Part IV of the Act in respect of the specified conduct. The ACCC has a
discretion to grant authorisation, but must not do so unless it is satisfied in all the
circumstances that the conduct would result, or be likely to result, in a benefit to the
public and that benefit would outweigh the detriment to the public that would result, or
be likely to result, from the conduct (ss 90(7) and 90(8) of the Act (the authorisation
test)).



The applicant - ASDACS

1.3.

1.4.

1.5.

1.6.

1.7.

1.8.

ASDACS is a not-for-profit organisation which administers and distributes, to its
member directors, remuneration for audio-visual work arising from any right conferred
on screen directors by legislation in any country, including the Copyright Act. ASDACS
manages domestic distributions for directors of monies received from the designated
collecting society in Australia (Audio-Visual Copyright Society Limited, trading as
Screenrights).

ASDACS also receives remuneration from overseas collecting societies, and
distributes, to its director members, royalties payable under foreign legislation for the
use of audio-visual content shown in other countries. Income collected from overseas
collection societies constitutes most of ASDACS' total annual revenue.

ASDACS provides support and general advice on members’ rights and entitlements
and contributes to a cultural and charitable purpose fund to support Australian film
directors and the broader film industry. ASDACS also has capacity to instigate or
defend legal proceedings for the purpose of enforcing relevant rights.

ASDACS does not license the use of copyrighted audio-visual work on behalf of its
members or collect copyright fees directly from users of copyrighted audio-visual
work, nor is itinvolved in negotiations with users of copyrighted audio-visual work on
licence fee charges/other licence conditions. ASDACS simply receives, and distributes
to its members, royalty income collected from overseas collecting societies and from
Screenrights. Accordingly, ASDACS' functions are very limited in scope relative to
those undertaken by other copyright collecting societies.

ASDACS currently has around 1600 members, which represents a 3% increase in its
membership base since it was granted authorisation in 2020. ASDACS submits that,
based on Australian employment data (produced by Jobs and Skills Australia), its
membership base appears to represent most freelance film and television directors in
Australia.

ASACS finances its operations through a 10% membership levy on royalty distributions
and a variable administration fee. The membership fee is waived for directors who are
also members of the Australian Directors’ Guild (ADG) or the Directors and Editors
Guild of Aotearoa New Zealand (DEGANZ).

The Conduct

1.9.

ASDACS is seeking authorisation for 10 years to maintain the amendments made to its
constitution in accordance with its existing Authorisation AA1000474, as outlined
below:

(a) Clause 3.1(b) of the ASDACS Constitution, whereby ASDACS requires that as a
condition of membership, members must assign to ASDACS all future
copyright, and any past or present copyrights they hold in relation to the
‘Retransmission Scheme’ (as set out under section 98(6) of the Copyright Act).

(b) Clause 5 of the Constitution which provides that ASDACS will administer the
collection and distribution of income attributable to director members under
the Retransmission Scheme.



(c) Clause 4.2(b) of the ASDACS Constitution which provides after a minimum
period of 12 months and with a minimum of 3 months’ notice, members may
resign from ASDACS and require the reassignment of their copyrights from
ASDACS.

(collectively, the Conduct)

1.10. ASDACS submits that the rationale for the Conduct is to:

2.

2.1.

2.2.

2.3.

e ensure that Australian Directors consistently benefit from the entitlement
conferred on directors through the Retransmission Scheme (as per the Copyright
Act)

e reduce the overall costs of negotiating and distributing directors’ entitlements to
retransmission remuneration

e remove inequities in bargaining power between directors and producers.

Background

The Copyright Act was amended in 2005 to recognise that directors have an
ownership interest in the copyrights that exist for audio-visual work. The entitlement
that falls within the scope of the Conduct is a director’s right to a copyright ownership
interest in a ‘cinematograph film’ (referred to in this draft determination as the
‘Relevant Rights’). A cinematograph film includes documentaries, feature films, and
material produced for television broadcast, together with any other audio-visual
production (‘Films’).

The scope of the Relevant Rights is limited and extends ‘only so far as the copyright
consists of the right to include the Film in a retransmission of a free-to-air broadcast’
(subsection 98(6) of the Copyright Act). Accordingly, the Relevant Rights reflect a
director’s entitlement to income arising from the retransmission of Films
(Retransmission Remuneration).

The Relevant Rights are not owned by directors who are engaged as employees to
direct a Film or by directors of commissioned Films. Section 98 of the Copyright Act
defines a ‘commissioned Film’ as one in which ‘a person makes, for valuable
consideration, an agreement with another person for the making of a cinematograph
Film by the other person and the Film is made in pursuance of the agreement’.

The Retransmission Scheme

2.4.

Copyrights in the retransmission of free-to-air broadcasts are dealt with under the
Retransmission Scheme which is legislated under the Copyright Act. Retransmission,
in this context, is the simultaneous or delayed (to the equivalent local time)
transmission of a free-to-air broadcast, usually over a cable or satellite network. For
example, Foxtel may retransmit free-to-air channels as part of its service package. The
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2.5.

2.6.

2.7.

2.8.

2.9.

Retransmission Scheme does not apply to retransmissions which occur over the
internet.?

The Retransmission Scheme enables retransmitters to retransmit free-to-air
broadcasts without breaching copyrights where they have given the relevant collecting
society a ‘remuneration notice’ (that is, an undertaking to pay equitable remuneration
for retransmission of free-to-air broadcasts), to the relevant collecting society for the
underlying copyrights.

The Federal Government has appointed Screenrights as the relevant collecting society
for the Retransmission Scheme. Screenrights is a not-for-profit membership
organisation that provides rights and royalty management services to the screen
industry. Screenrights negotiates rates of Retransmission Remuneration with
retransmitters, but where Screenrights and a retransmitter cannot agree on the rate,
the Copyright Act provides for the Copyright Tribunal to determine the rate.

Screenrights then distributes any Retransmission Remuneration collected under the
Retransmission Schemeto the owners of the Relevant Rights for Films (as well as the
owners of copyrights in the relevant music, scripts, recordings and artworks included
in Films). While section 98 of the Copyright Act expresses the Relevant Rights in terms
of directors owning, for limited purposes, a part of the copyright in the Film, the
Relevant Rights only reflect the right to receive a portion of the monies collected from
retransmitters and distributed to the relevant copyright owners by Screenrights under
the Retransmission Scheme. Further, the Copyright Act does not specify the
percentage allocation of the Retransmission Remuneration between rights owners.

ASDACS is not involved in setting or negotiating the level of fees or equitable
remuneration with retransmitters. As noted above, this role is undertaken by
Screenrights.

The ACCC notes that, in practice, the Relevant Rights are unlikely to apply to most
Films as free-to-air broadcasts generally consist of commissioned Films. Examples of
non-commissioned Films broadcast on free-to-air television may include Indie and
First Nations Films.

The previous authorisation & relevant factors

2.10. ASDACS was first authorised on 19 September 2020 for 5 years to enable it to amend

211.

its constitution to require its members to assign the Relevant Rights to ASDACS, and
for ASDACS to collectively distribute remuneration arising from the Relevant Rights to
its members. The authorised Conduct includes the requirement for a minimum 12-
month membership period and the provision of at least 3 months’ notice prior to
resignation from membership (consistent with the Conduct for which re-authorisation
is sought).

In accordance with the authorised Conduct, Screenrights distributes Retransmission
Remuneration to ASDACS, and ASDACS subsequently distributes that money to its
director members and overseas collecting societies. ASDACS does not receive any
other source of secondary rights income from Screenrights.

2 Refer to section 135ZZJA of the Copyright Act 1968.



2.12. Following the 2020 authorisation decision, Screenrights added Presumption 11
(effective from 2023) to its Express Resolution Process (ERP) to mandate a 50% split
in Retransmission Renumeration between ASDACS (on behalf of its members) and
producers.

3. Consultation

3.1. The ACCC invited submissions on the application from a range of potentially
interested parties including the Australian Directors’ Guild (ADG), the Australian Guild
of Screen Composers, Screen Producers Australia and Foxtel.

3.2. The ACCC received one submission from the ADG3, which is an industry guild
representing the interests of over 600 directors across Australia who work in the film,
television, online, arts and entertainment, music video, animation, commercial
advertising and related industries.

3.3. The ADG's submission strongly supported authorisation of the Conduct. The
submission noted that the Conduct will ensure that directors receive their fair share of
retransmission royalties through mitigating the risk that directors will re-assign these
rights to producers on account of imbalances in bargaining power.

3.4. The ADG's submissionis available onthe ACCC's public register for this matter and is
considered, where appropriate, in Section 4 below.

4. ACCC assessment

4.1. ASDACS has sought authorisation for conduct in relation to Division 1 of Part IV of the
Act (cartel conduct), section 45 of the Act (contracts, arrangements or understandings
that restrict dealings or affect competition) and section 47 of the Act (exclusive
dealing). Consistent with subsections 90(7) and 90(8) of the Act,* the ACCC must not
make a determination granting authorisation unless it is satisfied, in all the
circumstances, that the conduct would result, or be likely to result, in a benefit to the
public and that benefit would outweigh the detriment to the public that would result, or
be likely to result, from the conduct.

42. To assist with the assessment of the Conduct, the ACCC considers that the relevant
areas of competition likely to be affected by the Conduct are:

e competition amongst freelance directors (i.e. between ASDACS members and
non-member directors) for engagement by a producer to direct a non-
commissioned Film

e competition between ASDACS and other entities/collection societies for the
administration and distribution of Retransmission Remuneration.

3 Submission from ADG, 23 May 2024, Available: https://www.accc.gov.au/public-registers/authorisations-and-
notifications-registers/authorisations-register/australian-screen-directors-authorship-collecting-society-limited

4 See subsection 91C(7).



4.3. The ACCC considers that the likely future without the Conduct is a reversion to the
situation that existed prior to the previous authorisation, constituted by the following:

e The Relevant Rights would be re-assigned to ASDACS members. Members could
voluntarily choose to assign these rights back to ASDACS.

e There would likely be higher number of disputes regarding ownership of the
Relevant Rights.

e Screenrights would likely remove Presumption 11 as this was established in
response to authorisation of the Conduct in 2020, hence there would no longer be
a specific quantitative precedent for the percentage allocation of Retransmission
Remuneration between directors and producers.

Public benefits

4.4. The Act does not define what constitutes a public benefit. The ACCC adopts a broad
approach. This is consistent with the Australian Competition Tribunal (the Tribunal)
which has stated that in considering public benefits:

...we would not wish to rule out of consideration any argument coming within the
widest possible conception of public benefit. This we see as anything of value to the
community generally, any contribution to the aims pursued by the society including as
one of its principal elements ... the achievement of the economic goals of efficiency
and progress.®

4.5. The ACCC has considered the following public benefits:
e transaction cost savings for ASDACS and its members

e improved monetary outcomes for member directors with respect to the Relevant
Rights.

Transaction cost savings for ASDACS and its members

4.6. ASDACS submits that the Conduct will provide transaction cost savings associated
with negotiating, administering and distributing Retransmission Remuneration.
ASDACS also submits that the Conduct will result in it investing less resources in
managing disputes regarding ownership of the Relevant Rights.

4.7. Consistent with the previous Authorisation decisioné, the ACCC agrees that the
Conduct is likely to reduce transaction costs for ASDACS and its members through
improved efficiencies in administering Retransmission Remuneration (i.e. a reduction
in the administration burden associated with claiming Retransmission Remuneration
from Screenrights). For example, ASDACS will not be required to review individual
contracts or check the assignment of the Relevant Rights (as these rights are
automatically assigned to ASDACS upon commencement of membership). However,
noting that total annual Retransmission Remuneration collected by ASDACS is

5  Re Queensland Co-operative Milling Association Ltd (1976) ATPR 40-012 at 17,242; cited with approval in Re 7-Eleven
Stores Pty Limited (1994) ATPR 41-357 at 42,677.

6  Authorisation AA1000474-1 - Australian Screen Directors Authorship Collecting Society Ltd (ASDACS) | ACCC



https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/authorisations-register/australian-screen-directors-authorship-collecting-society-ltd-asdacs#:~:text=On%2028%20August%202020%2C%20the,document%20can%20be%20found%20below.

4.8.

4.9.

4.10.

relatively small, cost savings arising from these administrative efficiencies are unlikely
to be significant.

Given that the Conduct will provide greater certainty with respect to the ownership of
the Relevant Rights, the ACCC is of the view that this is likely to result in a reduction in
the number of disputes lodged, which will further reduce transaction costs for ASDACS
and its members.

ASDACS’ application indicates that the number of disputes relating to the Relevant
Rights has reduced since the Conduct was authorised, with the value of claims in
dispute decreasing significantly from 2020 to 2025. ASDACS advised that this has also
led to a material increase in the annual quantum of Retransmission Renumeration
collected (from Screenrights) from 2020 to 2024. The ADG's submission supports this
claim, noting that the level of Retransmission Remuneration reported by ASDACS has
increased significantly since authorisation.

The ACCC notes that re-authorisation of the Conduct will not have any legal bearing on
disputes concerning aspects of the Relevant Rights that are not related to ownership,
such as whether the rights exist for a particular Film under the Copyright Act.

Improved monetary outcomes for members with respect to the
Relevant Rights

4.11.

4.12.

4.13.

4.14.

ASDACS asserts that the Conduct will ensure that directors receive their statutory
entitlement to Retransmission Renumeration (as legislated under the Copyright Act).
ASDACS notes that, without the Conduct, and assuming that members do not
voluntarily assign the Relevant Rights to ASDACS, directors would need to determine
how their contracts with producers, in relation to each production on which they have
been engaged as a freelance director, is to be interpreted in terms of their negotiated
share of any of the Relevant Rights.

The ACCC understands that, prior to authorisation of the Conduct, there was a risk that
member directors would unwittingly assign the Relevant Rights to producers due to a
lack of awareness of their entitlement and/or pressure from producers who generally
hold greater bargaining power on account of representing well-resourced production
companies. The ADG’s submission also raises issues with respect to inequities in
bargaining power and strongly supports re-authorisation of the Conduct to ensure that
such inequities do not result in directors re-assigning their rights.

Consistent with the previous authorisation decision, the ACCC recognises that
ASDACS is likely to be more informed and better resourced than individual directors
and therefore, is better placed to negotiate with producers in relation to the Relevant
Rights. Accordingly, the ACCC considers that the Conduct may lead to more favourable
monetary outcomes for member directors i.e. directors will be more likely to receive
Retransmission Remuneration through ASDACS' ensuring that a member’s entitlement
to the Relevant Rights is reflected in a Film contract.

Noting that the Copyright Act does not specify the percentage allocation of
Retransmission Remuneration between rights owners, the ACCC considers that the
Conduct is likely to improve certainty for members with respect to the percentage of
renumeration revenue received. Further, ASDACS standard form contract clauses
stipulate a percentage allocation to directors (of 50%) that is consistent with the
allocation that is mandated by Screenrights in the event of a dispute between ASDACS



(as the rights owner) and producers (in accordance with Presumption 11 of
Screenrights’ ERP).

4.15. ASDACS further asserts that the Conduct benefits the public through promoting equity,
efficiency and employment growth in the Australian film industry. To the extent that
the Conduct improves monetary outcomes for ASDACS members and therefore,
prevents an under-investment in the screen director sector, the ACCC considers that
this will contribute to a further public benefit through assisting to retain and attract
talent to the film directing sector. However, noting that the Relevant Rights exist in very
limited circumstances and do not attract significant remuneration (relative to other
Film rights) it is likely that this public benefit will be small.

ACCC conclusion on public benefit
4.16. The ACCC considers that the Conduct is likely to resultin the following public benefits:

e transaction cost savings due to improved administration efficiencies and a likely
reduction in the number of disputes regarding the Relevant Rights

e improved monetary outcomes for member directors on account of increased
certainty with respect to the allocation of the Relevant Rights and the share of
income received for these rights.

Public detriments

4.17. The Act does not define what constitutes a public detriment. The ACCC adopts a
broad approach. This is consistent with the Tribunal which has defined it as:

..any impairment to the community generally, any harm or damage to the aims
pursued by the society including as one of its principal elements the achievement of
the goal of economic efficiency.”

4.18. The ACCC has considered the following public detriments:
e reduced flexibility for ASDACS members in negotiating their Relevant Rights

e reduced competition - amongst directors, and between rights administration
entities.

Reduced flexibility for ASDACS members in negotiating their
Relevant Rights

4.19. The Conduct precludes ASDACS members from assigning the Relevant Rights to
another entity or negotiating directly with producers on the allocation of these rights.
However, a director can re-assign these rights (or manage these directly) upon
resignation from ASDACS membership (after a 12-month minimum membership
period and the provision of 3 months’ notice of resignation).

7 Re 7-Eleven Stores Pty Limited (1994) ATPR 41-357 at 42,683.



4.20. The ACCC considers that to the extent ASDACS members would prefer to retain
flexibility with respect to the assignment of these rights, whilst maintaining their
membership with ASDACS, this represents a public detriment. However, this detriment
is likely to be very small on account of the following:

The value of the Relevant Rights is relatively immaterial with respect to the total
contract consideration and as such, this inflexibility is unlikely to have a
significant impact on contract negotiations.

The Conduct does not limit a director’s capacity to negotiate with the producer to
amend other (more material) aspects of the contract to compensate for the loss
of flexibility created through the inability to re-assign the Relevant Rights.

ASDACS’ membership base has increased (by 3%) since the previous
authorisation, with no effective cancellations during this period, which may
indicate that ASDACS directors do not have concerns with assigning the Relevant
Rights to ASDACS.

The ACCC did not receive any submissions from directors which raised concerns
about the authorised Conduct. Further, the submission made by the ADG, which
represents the interests of many Australian film and entertainment directors,
strongly supports re-authorisation and considers that mandatory assignment will
ensure that directors receive their share of the retransmission royalties.

The ACCC understands that directors can access professional development
opportunities and events, and other relevant resources through membership with
the ADG.

Reduced competition - amongst directors, and between rights
administration entities

4.21. The ACCC considers that the Conduct may result in some public detriment in the form
of adverse competition impacts. Specifically, the Conduct may potentially reduce
competition amongst freelance directors (i.e. between ASDACS members and non-
member directors) in negotiating Film contracts and constrain competition between
collecting societies/rights entities with respect to the administration and distribution
of Retransmission Remuneration.

4.22.

However, the ACCC is of the view that any reduction in competition within these
sectors is likely to be very minimal on account of the following factors:

The Relevant Rights represent a very minor amount of the total contract value for
a Film. Accordingly, the Conduct is notlikely to influence a producer’s decision on
whether to engage the services of a particular director.

There is limited competition in the collection of Film retransmission royalties on
behalf of director members, as it is only Screenrights, in addition to ASDACS, that
currently undertakes this function. Further, Retransmission Remuneration
appears to be a relatively insignificant income source as it constitutes a very
small portion of total royalties collected by ASDACS and the Relevant Rights to
this revenue only exist in very limited circumstances. As such, the Conduct is
unlikely to attract a high level of competitive interest from other rights agencies.



e The Conduct is unlikely to significantly increase the barriers to entry for the
administration of the Relevant Rights. The only barrier to re-assignment of these
rights is the minimum membership period of 12 months (and the provision of at
least 3 months’ notice of membership cancellation).

ACCC conclusion on public detriment

4.23. The ACCC considers that the Conduct is likely to result in some detriment in the form
of:

e reduced flexibility for members, to the extent that member directors are seeking
to individually manage or re-assign their Relevant Rights whilst maintaining
membership with ASDACS

e reductions in the level of competition between ASDACS members and non-
member directors, and between rights agencies.

4.24. However, noting the relative immateriality of total Retransmission Renumeration, and
the mitigating factors outlined above, the ACCC is of the view that the level of public
detriment is likely to be negligible.

Balance of public benefit and detriment

4.25. The ACCC considers that the likely public benefits arising from the Conduct, relating to
reduced transaction costs and improved monetary outcomes for members, whilst
small in scale, outweigh the very negligible detriments associated with reduced
flexibility and potential competition impacts.

4.26. Accordingly, for the reasons outlined in this determination, the ACCC is satisfied that
the Conduct is likely to result in public benefits and that these would outweigh any
likely detriment to the public arising from the Conduct.

5. Draft determination

The application

5.1. On 28 April 2025 ASDACS lodged an application to revoke authorisation AA1000474
and substitute authorisation AA1000698 for the one revoked. This application
authorisation AA1000698 was made under subsection 91C(1) of the Act.

5.2. ASDACS seeks authorisation to maintain amendments made to its constitution (i.e.
the Conduct which is currently authorised under AA1000474), to continue to mandate
the assignment of the Relevant Rights (to receive Retransmission Remuneration) to it
from its members.

5.3. Subsection 90A(1) of the Act requires that before determining an application for
authorisation, the ACCC shall prepare a draft determination.

10



The authorisation test

5.4.

5.5.

5.6.

Under subsections 90(7) and 90(8) of the Act, the ACCC must not make a
determination granting an authorisation unless it is satisfied in all the circumstances
that the Conduct would result, or be likely to result in a benefit to the public and the
benefit would outweigh the detriment to the public that would result, or be likely to
result, from the Conduct.

For the reasons outlined in this draft determination, the ACCC is satisfied, in all the
circumstances, that the Conduct would be likely to result in a benefit to the public and
the benefit to the public would outweigh the detriment to the public that would result
or be likely to result from the Conduct, including any lessening of competition.

Accordingly, the ACCC proposes to grant authorisation.

Conduct which the ACCC proposes to authorise

5.7.

5.8.

5.9.

The ACCC proposes to revoke authorisation AA1000474 and grant authorisation
AA1000698 in substitution.

The ACCC proposes to grant authorisation AA1000698 to ASDACS to enable it to
maintain the amendments made to its constitution in accordance with its existing
Authorisation AA1000474, as outlined below:

(a) Clause 3.1(b) of the ASDACS Constitution, whereby ASDACS requires that as a
condition of membership, members must assign to ASDACS all future
copyright, and any past or present copyrights they hold in relation to the
‘Retransmission Scheme’ (as set out under section 98(6) of the Copyright Act).

(b) Clause 5 of the Constitution which provides that ASDACS will administer the
collection and distribution of income attributable to director members under
the Retransmission Scheme.

(c) Clause 4.2(b) of the ASDACS Constitution which provides after a minimum
period of 12 months and with a minimum of three months’ notice, members
may resign from ASDACS and require the reassignment of their copyrights
from ASDACS.

The ACCC proposes to grant authorisation AA1000698 in relation to Division 1 of Part
IV of the Act, and section 45 of the Act for 10 years.

5.10. This draft determination is made on 2 July 2025.

6. Next steps

6.1.

The ACCC now invites submissionsin response to this draft determination. In addition,
consistent with section 90A of the Act, the applicant or an interested party may
request that the ACCC hold a conference to discuss the draft determination.
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