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Summary 

1. The application for authorisation  

1.1. On 30 November 2022, Bayside Council and Georges River Council (the Applicants) 
lodged application for authorisation AA1000631 with the Australian Competition and 
Consumer Commission (the ACCC). The Applicants are seeking authorisation for the 
joint procurement of waste and recycling collection services for 15 years (the Proposed 
Conduct). This application for authorisation AA1000631 was made under subsection 
88(1) of the Competition and Consumer Act 2010 (Cth) (the Act). 

1.2. The ACCC may grant authorisation, which provides businesses with protection from 
legal action under the competition provisions in Part IV of the Act for arrangements 
that may otherwise risk breaching those provisions in the Act, but that are not harmful 
to competition and/or are likely to result in overall public benefits. 

1.3. The Applicants also requested interim authorisation to enable them to engage in the 
Proposed Conduct while the ACCC is considering the substantive application. The 
request for interim authorisation is discussed further in section 6 of this draft 
determination. 

The Applicants 

1.4. The Applicants are: 

• Bayside Council 

• Georges River Council 

1.5. The Applicants are local councils in New South Wales (NSW), located in the southern 
suburbs of Sydney (see Figure 1 below). Bayside Council has a population of 

The ACCC proposes to grant authorisation to Bayside Council and Georges River 

Council to enable them to jointly tender for waste and recycling services and enter 

into separate contracts for these services. 

The ACCC previously granted authorisation to the Applicants in 2007 and 2013 for 

the same conduct. 

The ACCC considers the arrangement is likely to result in public benefits in the 

form of transaction cost savings and other efficiencies and some environmental 

benefits. The proposed conduct is likely to result in little, if any, public detriment, 

particularly given that the Councils represent 2 of the 29 local councils in Greater 

Sydney and there will be competition by waste and recycling service provides to 

participate in the joint tender process. 

The ACCC proposes to grant authorisation for 15 years. 

The ACCC has also granted interim authorisation to enable the Applicants to 

commence the joint tender arrangements while the ACCC is considering the 

substantive application. Interim authorisation will remain in place until it is revoked 

or the date the ACCC’s final determination comes into effect.  

The ACCC invites submissions in relation to this draft determination before making 

its final decision.  
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approximately 178,000 people,1 and Georges River Council has a population of 
approximately 152,000 people.2 

Figure 1: Map of Applicants’ local government areas3 

 

 

 

 

 

 

 

 

The Proposed Conduct  

1.6. The Applicants are seeking authorisation to jointly tender for waste and recycling 
collection services covering the local government areas of both Applicants. The 
Applicants are also seeking authorisation to enter into separate contracts for a period 
of 12 years with the option of three (3) extension periods of one (1) year each at the 
end of the contract term (the Proposed Conduct).  

1.7. The joint tender and contracts for waste and resource recovery (recycling) collection 
services include: 

• Garbage Services 

• Recyclables Services 

• Organics Services 

• Bulky Waste Clean Up Waste Services 

• Public Place Waste and Litter Bins Services (Georges River Council only) 

• Illegally Dumped Waste Services (Georges River Council only) 

• Infirm Services 

• Mobile Bin Wheel-out Wheel-back collection services 

• Supply, repair and removal of mobile bins 

• Waste education and customer services (optional for both Councils) 

• Recyclables ownership (optional for Georges River Council only). 

 

1 Bayside Council, Our Community, 2021, Bayside Council website, accessed 10 January 2023 

2 Georges River Council, Our Community, 2021, Georges River Council website, accessed 10 January 2023  

3 Wikimedia Commons, Map showing local government areas in Sydney, 2016 (note that the relevant LGAs have been 

highlighted, unlike the original map), accessed 9 January 2023. 

https://www.bayside.nsw.gov.au/community/our-community
https://www.georgesriver.nsw.gov.au/Community/Our-Community/Community-profile
https://commons.wikimedia.org/wiki/File:Sydney_councils.png
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1.8. Whilst the Applicants intend to advertise a joint request for tender, they will each make 
an independent evaluation and enter into an individual contract with a tenderer and 
provide an independent report to their respective council. 

Interim authorisation 

1.9. The Applicants also requested interim authorisation to enable them to engage in the 
Proposed Conduct while the ACCC is considering the substantive application. The 
request for interim authorisation is considered further in section 6 of this draft 
determination. 

2. Background 

2.1. In 2016: 

• Hurstville City Council and Kogarah Municipal Council amalgamated, forming 
Georges River Council. 

• Rockdale City Council and Botany Bay City Council amalgamated forming 
Bayside Council.  

2.2. Prior to the amalgamation, the ACCC authorised similar conduct of the Applicants. 

• In 2007, A91019 authorised Hurstville City Council, Kogarah Municipal Council 
and Rockdale City Council to jointly tender and contract for the provision of all 
waste and recycling services in their respective local government areas. 
Authorisation A91019 was granted until 30 June 2018.  

• In 2016, A91530 authorised Hurstville City Council, Kogarah Municipal Council 
and Rockdale City Council to jointly contract for the provision of waste and 
recycling collections services. This authorisation expires on 2 February 2023. 

2.3. The NSW State Government’s Waste Avoidance and Resource Recovery Strategy 
encourages local councils to work together to improve efficiencies in waste collection.4  

2.4. The ACCC has previously approved a number of authorisations of similar conduct of 
Councils.5   

2.5. In a March 2021 resolution, the Applicants entered into a Memorandum of 
Understanding to jointly procure waste services. The existing contract arrangements 
are due to expire in February 2023 at the same time the existing ACCC authorisation 
is due to expire. 

3. Consultation 

3.1. A public consultation process informs the ACCC’s assessment of the likely public 
benefits and detriments from the Proposed Conduct. 

3.2. The ACCC invited submissions from a range of potentially interested parties including 
suppliers, relevant industry associations or peak bodies, consumer groups, 

 

4 NSW Environmental Protection Agency, Waste Avoidance and Resource Recovery Strategy, December 2014, EPA website, 

accessed 16 January 2023. 

5 AA1000568 Surf Coast Shire Council & Ors; AA1000596 Albury City Council & Ors; A91387 Bathurst Regional Council & Ors; 

A91544 Cairns Regional Council & Ors; AA1000430 Central Highlands Regional Council & Isaac Regional Council; 

AA1000597 Gippsland Waste and Resource Recovery Group & Ors; AA1000588 Gladstone Regional Council & Ors; 

AA1000584 City of Hobart Council & Ors https://www.accc.gov.au/public-registers/authorisations-and-notifications-

registers/authorisations-register. 

https://www.epa.nsw.gov.au/your-environment/recycling-and-reuse/warr-strategy
https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/authorisations-register
https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/authorisations-register
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neighbouring local councils, state and federal government and relevant regulatory 
bodies.6  

3.3. The ACCC received one submission from the Waste Contractors & Recyclers 
Association of NSW (WCRA). WCRA’s submission supported the request for 
authorisation but noted a number of issues that could impact the costs of the Proposed 
Conduct. This included the impact of proposed and current Commonwealth and NSW 
legislation and policy decisions.  

3.4. WCRA also noted that its support was subject to the Applicants meeting a number of 
requirements, including limiting the scope of the tender to the specified conduct, 
complying with NSW Environmental Protection Agency guidelines and model contracts 
and ensuring compliance with the Waste Management Award 2020 and the National 
Employment Standards.7 

3.5. It is the ACCC’s view that these concerns are addressed given that the authorisation 
applies only to the Proposed Conduct. Other requirements, such as compliance with 
the relevant award, are regulated by other bodies and ACCC authorisation does not 
exempt the Applicants from such legal and compliance obligations. 

4. ACCC assessment  

4.1. The Applicants sought authorisation for Proposed Conduct that would or might 
constitute a cartel provision within the meaning of Division 1 of Part IV of the Act and 
may substantially lessen competition within the meaning of section 45 of the Act. 
Consistent with subsection 90(7) and 90(8) of the Act, the ACCC must not grant 
authorisation unless it is satisfied, in all the circumstances, that the conduct would 
result or be likely to result in a benefit to the public, and the benefit would outweigh the 
detriment to the public that would be likely to result (the authorisation test). 

4.2. In applying the authorisation test, the ACCC compares the likely future with the 
Proposed Conduct that is the subject of the authorisation to the likely future in which 
the Proposed Conduct does not occur.  

4.3. To assist with the assessment of the Proposed Conduct, the ACCC considers the 
relevant areas of competition likely to be affected by the Proposed Conduct are the 
supply and acquisition of waste and recycling services in the inner southern suburbs of 
Sydney.  

4.4. The ACCC considers that the likely future without the Proposed Conduct would involve 
each Applicant carrying out a separate tender process for waste and recycling 
collection services. Given the Applicants are neighbouring councils, it would likely be 
more expensive to operate separate waste and recycling collection services in each 
local government area, compared to a more streamlined joint tender process. 

Public benefits 

4.5. The Act does not define what constitutes a public benefit. The ACCC adopts a broad 
approach. This is consistent with the Australian Competition Tribunal (the Tribunal) 
which has stated that in considering public benefits:  

 

6  A list of the parties consulted and the public submissions received is available from the ACCC’s public register 

https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/authorisations-register/bayside-council-

georges-river-council  

7 Part 2-2 of the Fair Work Act 2009 

https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/authorisations-register/bayside-council-georges-river-council
https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/authorisations-register/bayside-council-georges-river-council
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…we would not wish to rule out of consideration any argument coming within the 
widest possible conception of public benefit. This we see as anything of value to the 
community generally, any contribution to the aims pursued by society including as 
one of its principal elements … the achievement of the economic goals of efficiency 
and progress.8 

4.6. The Applicants submit that the Proposed Conduct would result in a number of public 
benefits. The ACCC has considered the following public benefits:  

• transaction cost savings and other efficiencies 

• environmental benefits. 

Transaction cost savings and other efficiencies 

4.7. The Applicants submit that the benefits of the Proposed Conduct would continue from 
those of the previous authorisation, including transaction cost savings and other 
efficiencies. 

4.8. The Applicants submit that a public benefit would arise from savings accrued through 
carrying out a joint procurement process and that if the tenders occurred separately it 
would result in duplication of activities and higher costs. 

4.9. This is supported by a number of documents highlighted in the Applicants’ submission: 

a) The Department of Planning, Industry and Environment’s document titled NSW 
Waste and Sustainable Materials Strategy 2041 (the Strategy Paper) supports the 
joint procurement of waste services by local councils. To support the claim of 
transaction cost savings and efficiencies, the Strategy Paper suggests: 

• Councils that tender for waste services individually are often at a disadvantage 
because of their relatively small purchasing power. 

• Consolidating local government waste volumes and approaching the market 
with scale can put downward pressure on costs for councils and households. 

• The NSW Government will fund the new joint procurement facilitation service.9 

b) The Local Government Tendering Regulation Review Discussion Paper released in 
2021 discusses value for money as: 

Tendering is not just about securing the lowest price. Value for money 
considers a range of financial and non-financial factors such as quality, cost, 
capability, capacity and risk.10 

c) The Applicants submit that the IPART Draft Report Review of Domestic Waste 
Management Charges 2021 demonstrates the financial public benefit to the 
communities of Bayside and Georges River Councils with the fourth and fifth most 

 

8  Queensland Co-operative Milling Association Ltd (1976) ATPR 40-012 at 17,242; cited with approval in Re 7-Eleven 

Stores (1994) ATPR 41-357 at 42,677. 

9 NSW Department of Planning, Industry and Environment, NSW Waste and Sustainable Materials Strategy 2041, June 2021, 

NSW DPIE website, accessed 16 January 2023.  

10 NSW Office of Local Government, Local Government Tendering Regulation Review Discussion Paper, September 2021, 

OLG website, accessed 19 January 2023. 

https://www.dpie.nsw.gov.au/__data/assets/pdf_file/0006/385683/NSW-Waste-and-Sustainable-Materials-Strategy-2041.pdf
https://www.olg.nsw.gov.au/wp-content/uploads/2021/09/Discussion-Paper-Tendering-Provisions.pdf
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affordable fees levied to their respective communities from 12 councils, supported 
by the current joint tendering conduct and authorisation.11 

4.10. The Applicants further relied on data submitted to the ACCC for consideration in the 
2007 and 2016 application. The data indicated that a saving of $46 million over the life 
of the previous contract would occur and savings to each household within the 
Applicants’ local government areas of $60 per annum.12 The Applicants also provided 
confidential information to support the calculation of the estimated savings over the 
term of the contract. 

4.11. The Applicants submit that the shared costs, savings and efficiencies resulting from 
joint tendering include: 

• contract preparation 

• legal advice 

• consultants 

• education strategy, plans, resources 

• waste strategy (particularly across regions) 

• shared fleet, plant, equipment resources. 

4.12. The Applicants provided information to the ACCC on a confidential basis regarding 
these costs and savings, relative to if the Applicants operated individually in the tender 
and subsequent contract management process.  

4.13. The Applicants submit that cost savings have previously been passed on to ratepayers 
through rebates, reductions in fees and charges or by subsiding costs of waste 
disposal and processing. 

4.14. The Applicants also submit that in 2021 and 2022, Bayside Council had used its 
savings to acquire land to expand its in-house waste services, including bulky waste 
clean-up, community litter bin services and introducing a sustainable waste 
management unit. 

4.15. The Applicants provided confidential information to the ACCC to support their 
submission regarding the use of the savings. 

4.16. The ACCC considers that the Proposed Conduct is likely to result in transaction cost 
savings and improved efficiencies for both the Applicants and the successful tenderer 
and these are likely to be a public benefit.  

Environmental benefits 

4.17. The Proposed Conduct is in line with NSW State Government efforts to promote 
innovation in waste management and create a circular economy for waste by 2041.13  

4.18. The NSW State Government Strategy Paper referred to at 4.9(a) promotes and 
encourages Councils to jointly procure waste services to help to “achieve better waste 

 

11 Independent Pricing and Regulatory Tribunal NSW, Draft Report – Review of Domestic Waste Management Charges, 13 

December 2021, p.25, accessed 24 January 2023. 

12 See p 4, Attachment C, application for revocation of authorisation A91019 and substitution of authorisation A91530, 

https://www.accc.gov.au/system/files/public-registers/documents/D16%2B33475.pdf. 

13 NSW Department of Planning, Industry and Environment, NSW Waste and Sustainable Materials Strategy 2041, June 2021, 

NSW DPIE website, accessed 16 January 2023. 

https://www.ipart.nsw.gov.au/documents/draft-report/draft-report-review-domestic-waste-management-charges-13-december-2021?timeline_id=13087
https://www.accc.gov.au/system/files/public-registers/documents/D16%2B33475.pdf
https://www.dpie.nsw.gov.au/__data/assets/pdf_file/0006/385683/NSW-Waste-and-Sustainable-Materials-Strategy-2041.pdf
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and recycling outcomes.” 14  We note that it is voluntary for councils to participate in the 
strategy and the NSW Government joint procurement facilitation service. 

4.19. The Strategy Paper, of which joint procurement forms a key part, plans to increase 
recycling and introduce Food Organics and Garden Organics (FOGO) collection 
across NSW, which is intended to lower carbon emissions and save landfill space.  

4.20. The Applicants submit that the existing authorisation has enabled them to use the cost 
savings referred to at 4.7 to invest in alternative waste processing technologies to 
reduce landfill, and the use of these will continue over the lifetime of the new contract. 

4.21. The Applicants also note that in 2017 the-then Kogarah and Rockdale Councils 
entered into a contract with Veolia to process organic waste into compost,15 which was 
then used to rehabilitate a contaminated mine site in Tarago and for waste-to-energy 
power generation.16  

4.22. Whilst the ACCC acknowledges that some of the environmental benefits identified by 
the Applicants may have occurred in the past and/or may occur in any event due to the 
NSW Government’s policy, the ACCC considers that the Proposed Conduct is likely to 
result in some environmental benefits through the efficient collection of waste for reuse 
in recycling programs and a reduction in landfill. 

ACCC conclusion on public benefit 

4.23. The ACCC considers that the Proposed Conduct is likely to result in public benefits 
from: 

• improved cost efficiencies (including due to the Applicants acting jointly to manage 

the tender process) 

• environmental benefits (through a reduction in landfill, streamlined recycling and 

the introduction of FOGO collection).  

Public detriments 

4.24. The Act does not define what constitutes a public detriment. The ACCC adopts a 
broad approach. This is consistent with the Tribunal which has defined it as: 

…any impairment to the community generally, any harm or damage to the aims 

pursued by the society including as one of its principal elements the achievement of 

the goal of economic efficiency.17 

4.25. The Applicants acknowledge that a public detriment may arise from the joint 
procurement of waste services and subsequent loss of competition. The ACCC has 
considered the public detriment that may result from this below. 

 

14 Ibid, p.24. 

15 Veolia Australia and New Zealand, Sydney Councils, July 2017, Veolia website, accessed 24 January 2022.  

16 Costin Roe Consulting, Veolia Woodlawn MBT Facility, Tarago NSW, 2016, CRC website, accessed 24 January 2022. 

17 Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 

https://www.veolia.com/anz/our-services/our-services/household-residents/sydney-councils
https://www.costinroe.com.au/project/veolia-woodlawn-mbt-facility-tarago-nsw/
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Reduced competition 

4.26. The ACCC notes that the Proposed Conduct will, as with the previous authorised 
conduct, effectively foreclose competition for waste collection services in southern 
Sydney for a significant period.  

4.27. However, the Proposed Conduct does not significantly differ from common industry 
practice, in which contracts operate for a number of years to make the tender more 
attractive to would-be participants.  

4.28. Whilst the Applicants acknowledge that a public detriment may arise from any joint 
procurement that involves a significant portion of the market, they submit that there is 
a fair opportunity for all waste service providers to respond to the tender and submit a 
competitive proposal on a level playing field with all other waste service providers. 

ACCC conclusion on public detriment 

4.29. The ACCC considers that the Proposed Conduct is unlikely to result in any significant 
public detriments, because: 

• The Proposed Conduct is limited to 2 of the 29 local councils within Greater 

Sydney, and therefore does not remove a significant number of opportunities for 

competitors to bid for contracts to provide waste collection service providers. 

• Whilst the Applicants intend to jointly tender, they will make an independent 

evaluation and may enter into individual contracts with a tenderer and select 

different tenderers. 

Balance of public benefit and detriment  

4.30. For the reasons outlined in this draft determination, the ACCC is satisfied that the 
Proposed Conduct is likely to result in a public benefit and that this public benefit 
would outweigh any likely detriment to the public from the Proposed Conduct. 

Length of authorisation   

4.31. The Act allows the ACCC to grant authorisation for a limited period of time.18 This 
enables the ACCC to be in a position to be satisfied that the likely public benefits will 
outweigh the detriment for the period of authorisation. It also enables the ACCC to 
review the authorisation, and the public benefits and detriments that have resulted, 
after an appropriate period. 

4.32. In this instance, the Applicants seek authorisation for 15 years. The Applicants 
propose to enter into a 12-year agreement for the supply of waste and recycling 
services, with three (3) options to extend the contract each by one (1) year. 

4.33. The ACCC notes that long-term contracts are common in joint council tendering, due 
to the need for a competitive tender process and Tenderers to realise returns on any 
investments made. The ACCC considers that the requested term of authorisation, 
including the optional extensions, is likely to support the goals of the Proposed 
Conduct and associated public benefits. The ACCC accepts that the minimum 12-year 
period as described by the Applicants will provide certainty to the community with 
regard to the transition from Garden Organics collection service to a FOGO collection 
service.  

 

18  Subsection 91(1) 
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5. Draft determination 

The application 

5.1. On 30 November 2022, the Applicants lodged application AA1000631 with the ACCC, 
seeking authorisation under subsection 88(1) of the Act.  

5.2. The Applicants seek authorisation for the Proposed Conduct. Subsection 90A(1) of the 
Act requires that before determining an application for authorisation, the ACCC shall 
prepare a draft determination. 

The authorisation test  

5.3. Under subsections 90(7) and 90(8) of the Act, the ACCC must not grant authorisation 
unless it is satisfied in all the circumstances that the Proposed Conduct is likely to 
result in a benefit to the public and the benefit would outweigh the detriment to the 
public that would be likely to result from the Proposed Conduct.  

5.4. For the reasons outlined in this draft determination, the ACCC is satisfied, in all the 
circumstances, that the Proposed Conduct would be likely to result in a benefit to the 
public and the benefit to the public would outweigh the detriment to the public that 
would result or be likely to result from the Proposed Conduct, including any lessening 
of competition.  

5.5. Accordingly, the ACCC proposes to grant authorisation. 

Conduct which the ACCC proposes to authorise  

5.6. The ACCC proposes to grant authorisation AA1000631 to enable the Applicants to 
jointly tender for waste and recycling services as described in paragraph 1.5 and 
defined as the Proposed Conduct. 

5.7. The Proposed Conduct may involve a cartel provision within the meaning of Division 1 
of Part IV of the Act or may have the purpose or effect of substantially lessening 
competition within the meaning of section 45 of the Act.  

5.8. The ACCC proposes to grant authorisation AA1000631 for 15 years. 

5.9. This draft determination is made on 1 February 2023. 

6. Interim authorisation 

6.1. The ACCC has decided to grant interim authorisation.  

6.2. At the time of lodging the application, the Applicants requested urgent interim 
authorisation to: 

• prepare and advertise the Request for Tender 

• evaluate the responses from the tenderers 

• communicate and seek clarifications where required. 

(the Interim Conduct). 

6.3. The Applicants do not seek to execute any contracts under the interim authorisation 
but to limit conduct to the Interim Conduct. 

6.4. The Applicants sought interim authorisation due to the below factors: 
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a) The Applicants’ current authorisation expires on 1 February 2022, and 
therefore will require interim authorisation to continue their joint activities. 

b) Without interim authorisation, the Applicants anticipate that potential 
tenders may be jeopardised due to their need for significant lead time prior 
to commencement of any proposed contracts.  

c) The Applicants submitted that the granting of interim authorisation would 
not alter the competitive dynamics in the relevant market or give rise to 
anti-competitive effects. The ACCC accepts this submission, given that 
the Applicants have previously operated under an existing authorisation 
and interim authorisation in this case would essentially maintain the 
existing market dynamics. 

6.5. The ACCC grants interim authorisation to the Applicants for the above Interim 
Conduct.  

6.6. Interim authorisation commences immediately and remains in place until it is revoked 
or the date the ACCC’s final determination comes into effect or when the application 
for re-authorisation is withdrawn. 

7. Next steps 

The ACCC invites submissions in response to this draft determination. In addition, consistent 
with section 90A of the Act, the applicant or an interested party may request that the ACCC 
hold a conference to discuss the draft determination. 
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