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Dear Mr Jones

Virgin Australia Pty Ltd & Ors – Application for authorisation A91575 & A91576: submission in 
response to draft determination  

Virgin Australia, HNA Group, Hong Kong Airlines and HK Express (together, the Applicants) welcome 

the ACCC’s draft determination proposing to grant authorisation in relation to the proposed Alliance 

(Draft Determination).

This letter constitutes the Applicant’s response to the Draft Determination and addresses the ACCC’s 

proposal to grant authorisation subject to a non-exclusivity condition in relation to interline and/or 

codeshare arrangements. Defined terms in this letter have the same meaning as in the ACCC’s Draft 

Determination. 

In the Draft Determination, the ACCC is proposing to grant authorisation subject to a condition that the 

Applicants do not, during the term of the authorisation, enter into or give effect to any contract, 

arrangement or understanding which has the effect of preventing or restricting any of the Alliance 

airlines from entering into interline and/or codeshare agreements with any other airline.  

The Draft Determination has proposed such a condition in response to a submission from Air China 

that the Alliance may restrict feeder traffic on Virgin Australia’s domestic routes if the Alliance 

Framework Agreement included an exclusivity clause that prevented Air China from reaching a 

codeshare or other cooperative agreement with Virgin Australia. The Draft Determination concluded 

that a restriction on the ability of Virgin Australia to enter into agreements in relation to onward 

domestic travel within Australia with Chinese airlines other than the Alliance airlines may lessen 

competition in the Australia-Hong Kong and Australia-China markets.

The Applicants make the following submissions in relation to this proposed condition.
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1 The proposed condition is unnecessary

It is noted that the Alliance Framework Agreement does not prevent or restrict:

the Alliance airlines from continuing or commencing interline arrangements with other airlines; 
and

Virgin Australia from continuing or commencing codeshare arrangements with other airlines, 
including other Chinese airlines, in relation to Australian domestic routes if there was a 
commercial benefit in entering into such an arrangement. 

It appears that the condition proposed in the ACCC’s Draft Determination is in contemplation of the 

potential future entry into interline and/or codeshare exclusivity arrangements by any one or more of 

the Applicants, amongst themselves or with third parties.  

As such, the proposed condition is unnecessary.  This is because authorisation of the Alliance 

Framework Agreement would not otherwise prevent any of the Alliance airlines from entering into 

exclusive interline agreements with other airlines, or Virgin Australia from entering into exclusive 

codeshare arrangements in relation to Australian domestic routes.

A further point flows from this, as the authorisation does not confer on the parties any exemption from 

such conduct (and authorisation is not sought for such conduct), it is not appropriate to impose some 

general form of restriction on the entry into that kind of agreement.  That is, in considering the benefits 

and detriments of the proposed Alliance, it is not relevant or appropriate to conjecture the impact of 

some other conduct that one or more of the Applicants could potentially engage in in the future,

conclude that the conduct might have an anti-competitive effect, and then impose a restriction on that 

conduct.  Such a condition would not relate to the conduct for which authorisation is sought.

At the most, all that is required to address the issues raised by Air China is to note that the 

authorisation does not extend to the entry into exclusive interline arrangements, or an exclusive 

codeshare agreement in relation to Australian domestic routes.

2 The proposed condition is extremely broad and not responsive to the issues raised in the 

Draft Determination

The condition proposed in the Draft Determination is extremely broad, restricting the ability of any of 

the Alliance airlines to enter into interline and/or codeshare arrangements with any other airline 

(apparently unrestricted to domestic Australian routes, or Australia-China and Australia-Hong Kong

routes, although that may be unintended).

It is noted that the condition has been proposed in response to a submission from Air China, which 

specifically relates to the ability of Virgin Australia to enter into cooperative agreements with other 

Chinese airlines in relation to domestic Australian routes. This is quite a narrow issue.  

As outlined in the Applicant’s response to the ACCC’s information request dated 4 April 2017 

(response submitted on 20 April 2017), Air China’s concern is misplaced.  Virgin Australia has an 

existing interline arrangement with Air China and the Alliance Framework Agreement does not 

preclude Virgin Australia from offering domestic Australian codeshare to Air China if it considered that

there was a commercial benefit to doing so.
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It is noted that Air China did not raise similar concerns in relation to the Qantas and China Eastern 

Airlines alliance and no condition of the type proposed in the Draft Determination was imposed in 

respect of that alliance, which also relates to co-operation in respect of Australia-China routes. It is 

understood that Qantas had existing codeshare arrangements with both China Southern and Cathay 

Pacific at the time the authorisation application was lodged and that its ability and incentive to continue 

those arrangements and enter into similar arrangements with other airlines is not impacted by the 

alliance with China Eastern.

The Applicants submit that there is no unique characteristic or market circumstance in relation to the 

proposed Alliance that would justify the imposition of the proposed condition, particularly in 

circumstances where there are no restrictions on Virgin Australia’s ability to enter into interline and/or 

codeshares on Australian domestic routes under the Alliance Framework Agreement.

3 The proposed condition has the capacity to have unintended consequences

The broad condition proposed in the Draft Determination could lead to unintended consequences and 

undermine the public benefits that would otherwise result from the Alliance.  

As the ACCC has recognised in previous airline authorisations, authorisation provides airlines with the 

ability and commercial incentive to integrate their operations and align their commercial interests.  

Commercial alignment of alliance partners results in material public benefits which would not be 

achieved without an integrated, authorised alliance.  A broad condition of the type proposed could 

undermine the ability of the Applicants to align their commercial interests, which would put the benefits 

promised by the Alliance (and recognised in the Draft Determination) at risk.   

[CONFIDENTIAL]

******

This letter contains information that is commercially confidential to the Applicants. The disclosure of 

this information would unreasonably and adversely affect the Applicants in respect of their lawful 

business, commercial and financial affairs. On this basis, we request that this letter be withheld from 

the public register.  We will provide a version of the letter which may be placed on the public register.

The letter is provided on a confidential basis and on the ACCC’s usual confidentiality terms.
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Please let us know if you have any questions or if we can be of further assistance. 

Yours faithfully

Gilbert + Tobin

Luke Woodward

Partner

T +61 2 9263 4014

lwoodward@gtlaw.com.au

Morelle Bull

Lawyer

T +61 3 8656 3330

mbull@gtlaw.com.au


