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Determination A91577  1 

Summary 

The ACCC has decided to grant authorisation to allow Queensland Sugar Ltd, 
Bundaberg Sugar Limited, Isis Central Sugar Mill Co. Ltd and Mackay Sugar 
Limited (the Applicants) to collectively negotiate, make and give effect to storage 
and handling agreements with Sugar Terminals Ltd (STL) in relation to the 
provision of storage and handling services at the six bulk sugar terminals in 
Queensland. The Applicants are users of the bulk sugar terminals owned by STL. 
The ACCC grants authorisation for five years (until 6 July 2022). 

The applicants sought to extend authorisation to the other terminal users (being 
Wilmar Sugar, MSF Sugar and Tully Sugar). The ACCC is not extending 
authorisation to Wilmar Sugar, MSF Sugar and Tully Sugar as they do not wish to 
participate in the collective bargaining group. 

MSF Sugar strongly opposes the authorisation. Its key concerns are that the 
proposed collective negotiations will be likely to distort competition in the supply 
of sugar marketing services; entrench the perception within the sugar industry 
(particularly among cane growers) that QSL is the market leader; and allow QSL 
to gain access to MSF Sugar’s commercially sensitive information. 

However, the ACCC considers that the proposed collective negotiations are likely 
to result in little, if any, public detriment, given that: 

 (a)  there is currently limited competition between terminal users for the 
  acquisition of bulk terminal services provided by STL 

 (b)  participation in the arrangements is voluntary – authorisation of the 
  conduct will not compel any of the applicants or STL to participate 
  in the proposed collective negotiations 

 (c) QSL is likely to be the operator of the terminals with or without the 
  proposed collective negotiations, so the ACCC does not consider 
  any additional detriment is likely to arise as a result of QSL  
  operating the terminals 

 (d)  under the proposed collective negotiations, QSL will have no  
  greater ability to obtain MSF Sugar’s (or other terminal users’ that 
  do not participate in the negotiations) commercially sensitive  
  information. 

The application for authorisation 

1. On 27 March 2017 Queensland Sugar Ltd (QSL) lodged authorisation A91577 
with the ACCC under subsections 88(1A) and (1) of the Competition and 
Consumer Act 2010 (CCA). 

2. The application is made by QSL on behalf of itself, Bundaberg Sugar Ltd, Isis 
Central Sugar Mill Co. Ltd and Mackay Sugar Ltd (together, the Applicants). 
The Applicants also sought authorisation for the benefit of the other terminal 
users, being Wilmar Sugar Australia Ltd, MSF Sugar Ltd and Tully Sugar Ltd in 
case they wish to be involved in collective negotiations in the future. 
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3. Authorisation was sought for the Applicants to collectively negotiate, execute 
and give effect to storage and handling agreements with Sugar Terminals 
Limited (STL) for the provision of storage and handling services at the bulk 
sugar terminals in Queensland which are owned by STL (the proposed 
collective negotiations). 

4. Participation in the proposed collective negotiations by users of the terminals 
would be voluntary. Authorisation has not been sought for any collective boycott 
conduct. 

5. The Applicants sought authorisation for five years. 

6. On 27 April 2017 the ACCC issued a draft determination proposing to grant 
authorisation for five years.1 A pre-decision conference was not requested in 
response to the ACCC’s draft determination. 

7. On 27 April 2017 the ACCC also granted interim authorisation for Queensland 
Sugar Ltd, Bundaberg Sugar Ltd, Mackay Sugar Ltd and Isis Central Sugar Mill 
Co. Ltd to collectively negotiate and execute storage and handling agreements 
with STL concerning the provision of services at the six bulk sugar terminals in 
Queensland, that contain a provision such that they will not come into effect 
unless and until the ACCC grants final authorisation. 

Background 

Bulk sugar terminals 

8. There are six bulk sugar terminals in Queensland located at the ports of Cairns, 
Mourilyan, Lucinda, Townsville, Mackay and Bundaberg (the terminals). The 
terminals have a combined storage capacity of 2.5 million tonnes of bulk raw 
sugar, which is around 60 per cent of Queensland’s total annual production. This 
storage capacity allows year round exports of raw sugar.2 

9. The Applicants advise that not all users of the terminals access all of them. 
Rather, users access the terminals closest to their mill areas as set out in the 
table below (with QSL using all six terminals due to it acquiring sugar from all 
milling companies). Freight costs (particularly where specific investments have 
been made in rail facilities) mean that it is mostly uneconomic to change the 
terminal(s) to which deliveries from a given mill are made.3 
 

Terminal Number of 
terminal users 

Terminal users 

Cairns 3 Mackay Sugar, MSF Sugar, QSL 

Mourilyan 3 MSF Sugar, QSL, Tully Sugar 

Lucinda 2 QSL, Wilmar Sugar 

                                                
1
 Subsection 90A(1) of the CCA requires that before determining an application for authorisation the ACCC 

shall prepare a draft determination. 
2
 A91558 – Queensland Cane Growers Organisation Ltd – Final determination dated 13 April 2017, 

paragraph 39. 
3
 Applicants, Submission, 27 March 2017, paragraph 6.1. 
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Townsville 2 QSL, Wilmar Sugar 

Mackay 3 Mackay Sugar, QSL, Wilmar Sugar 

Bundaberg 4 Isis Central, Bundaberg Sugar, MSF Sugar, QSL 

 

10. The following map shows the location of the bulk sugar terminals compared to 
the cane growing regions and producing raw sugar mills in Queensland.4 

 

The Applicants 

11. QSL is a not for profit company in which growers and millers own shares. Its 
members comprise each of the Queensland mill owners and representatives of 
each of the Queensland cane growing regions. QSL currently markets to 
overseas customers the majority of raw sugar produced in Queensland and 
operates the six bulk sugar terminals for the storage and handling of all raw 
sugar produced.5 

12. Bundaberg Sugar is a grower, miller, refiner and marketer of sugar and sugar 
related products in Australia. It is one of Australia's largest cane growers and 

                                                
4
 Ibid. 

5
 Applicants, Submission, 27 March 2017, paragraph 4.1. 
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owns and operates two sugar mills in Queensland. Bundaberg Sugar 
participates in all levels of the raw sugar industry in the districts in which it 
operates, and sells sugar to retail, industrial and export customers.6 

13. Isis Central is a public unlisted Australian company, which operates a sugar mill 
near Childers, Queensland to produce raw non-food grade sugar for sale to 
export markets or domestic refineries. Isis Central also owns and either leases 
to others, or farms itself, a number of cane farming properties in the area.7 

14. Mackay Sugar is a mill, refiner and marketer of raw sugar in Queensland, which 
operates four sugar mills: Racecourse, Marian, Farleigh and Mossman. Mackay 
Sugar manufactures raw sugar, as well as molasses and renewable energy.8 

The other terminal users 

15. As noted above, the Applicants are also seeking authorisation for the benefit of 
the other terminal users (Wilmar Sugar, MSF Sugar and Tully Sugar), in case 
they wish to be involved in collective negotiations in the future. 

16. Wilmar Sugar, MSF Sugar and Tully Sugar are ‘miller-marketers’ of raw sugar in 
Queensland. 

 Wilmar Sugar operates mills in Macknade, Victoria, Invicta, Pioneer, 
Kalamia, Inkerman, Proserpine and Plane Creek. 

 MSF Sugar operates mills in Tableland, Mulgrave, South Johnstone and 
Maryborough. 

 Tully Sugar operates a mill in Tully.9 

STL (the counterparty) 

17. Sugar Terminals Limited is the owner (via long term lease from the relevant port 
authorities) of the bulk sugar terminals. 

18. STL is listed on the National Stock Exchange and has two classes of shares – 
G Class (where the shareholder is required to be a sugar cane grower in 
Queensland) and M Class (where the shareholder is required to own a mill). 

Changes to storage and handling arrangements for the 2017 season onwards 

19. QSL advises that for some time, STL has subleased all of the bulk sugar 
terminals to QSL, and has been a relatively passive infrastructure investor.10 

20. QSL has operated the terminals and has storage and handling arrangements 
with each of the users of the terminals. These arrangements are either 
embedded in the Raw Sugar Supply Agreements (RSSAs) between QSL and 
users (where QSL arranged storage for sugar it produced under the RSSAs), or 
contracted through standalone storage and handling agreements between QSL 
and users (for sugar not marketed by QSL). 

                                                
6
 Applicants, Submission, 27 March 2017, paragraph 4.2. 

7
 Applicants, Submission, 27 March 2017, paragraph 4.3. 

8
 Applicants, Submission, 27 March 2017, paragraph 4.4. 

9
 See A91558 – Queensland Cane Growers Organisation Ltd – Final determination dated 13 April 2017. 

10
 Applicants, Submission, 27 March 2017, paragraph 5. 
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21. STL's revenue primarily comprises the rent paid by QSL for exclusive use of the 
terminals (the STL Rent). The STL rent was based on a model providing a 
return of and on capital which was commercially negotiated between STL and 
QSL. 

22. To date, QSL has operated the terminals and provided the relevant services on 
a cost pass through basis. While the industry has borne the cost of the STL Rent 
paid by QSL, QSL has, effectively, negotiated that cost on behalf of industry. 

23. As at 1 July 2017, STL and QSL intend to terminate the existing sublease, and 
replace it with an operating agreement between the parties (the OA). 

24. From the 2017 season onwards, it is anticipated that: 

 STL will directly contract with users of the bulk sugar terminals to provide 
storage and handling services11 

 STL will subcontract QSL to provide operations and maintenance 
services). 

25. Under the proposed new contractual structure, STL will be the counterparty to 
the storage and handling agreements governing the terms on which storage and 
handling services are supplied to users of the terminals. This means that STL, 
rather than QSL, will be responsible for determination of how operational issues 
are managed at the terminals and how users of the terminals are charged for 
those services. That is, for the first time users are now negotiating storage and 
handling terms directly with STL. 

26. STL has been in discussions with the industry in relation to potential storage and 
handling terms since late 2016. The most recent draft storage and handling 
agreement was provided on 3 February 2017. The draft agreement contains 
substantial changes from the arrangements governing storage and handling 
services in previous seasons, including new mechanisms for the calculation of 
storage and handling costs. The draft storage and handling agreements, as 
drafted by STL, proposed that the term of the agreements be three years. 

Consultation 

27. The ACCC tests the claims made by the applicant in support of an application 
for authorisation through an open and transparent public consultation process. 

28. The ACCC invited submissions from 36 potentially interested parties including 
STL, other terminal users, relevant regulatory bodies and relevant industry 
organisations / grower associations. 

Prior to the draft determination 

29. The ACCC received submissions from five interested parties: 

 STL (the counterparty to the proposed collective negotiations) supports 
the application, subject to any authorisation being limited to the four 
Applicants.12 

                                                
11 

There are anticipated to be seven users of the bulk sugar terminals, being the Applicants, MSF Sugar, 
   Tully Sugar and Wilmar Sugar. 
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 Three grower organisations (Tableland Canegrowers Ltd13, Canegrowers 
Isis14 and Queensland Cane Growers Association Ltd15) support the 
application for authorisation 

 MSF Sugar made two submissions in opposition to the application, 
including the request for interim authorisation.16 MSF Sugar submits that 
the proposed collective negotiations are unnecessary, will not realise the 
public benefits claimed in the application and will result in significant 
detriment because of QSL’s dual position as both the operator of the bulk 
sugar terminals and a marketer of raw sugar to the global export market. 

30. The Applicants provided a submission to the ACCC in response to submissions 
from interested parties.17 

Following the draft determination 

31. The ACCC invited further submissions in response to its draft determination and 
submissions were received from the Applicants and MSF Sugar. 

32. The Applicants provided two submissions in support of the application and in 
response to submissions by interested parties.18 

33. MSF Sugar made submissions setting out its concerns in relation to the ACCC’s 
draft determination.19 In particular, MSF Sugar submits that the ACCC failed to 
give proper weight to relevant considerations (and in one instance failed to take 
into account a relevant consideration at all) and those factors have led the 
ACCC into error in its draft determination.20 

34. The concerns raised by MSF Sugar, and the responses by the Applicants, are 
addressed throughout this determination. 

35. Copies of all public submissions may be obtained from the ACCC’s public 
register: www.accc.gov.au/authorisations.21 

ACCC assessment 

36. The ACCC’s assessment of the proposed collective negotiations is in 
accordance with the relevant net public benefits tests22 contained in the CCA. In 
broad terms, the ACCC may grant authorisation if it is satisfied that the likely 
benefit to the public from the proposed conduct would outweigh the likely public 
detriment constituted by any lessening of competition. 

37. In order to assess the effect of the proposed collective negotiations and the 
public benefits and detriments likely to result, the ACCC identifies the relevant 
areas of competition and the likely future with and without the proposed conduct. 

                                                                                                                                           
12

 STL, Submission, 12 April 2017. 
13

 Tableland Canegrowers Ltd, Submission, 3 April 2017. 
14

 Canegrowers Isis Ltd, Submission, 4 April 2017. 
15

 Queensland Cane Growers Organisation Ltd, Submission, 3 April 2017. 
16

 MSF Sugar Ltd, Submission, 4 April 2017 and 21 April 2017. 
17

 Applicants, Submission, 10 April 2017. 
18

 Applicants, Submissions, 11 May 2017 and 19 May 2017. 
19

 MSF Sugar Ltd, Submission, 12 May 2017. 
20

 Applicants, Submission, 10 April 2017. 
21

  www.accc.gov.au/authorisationsregister 
22

  Subsections 90(5A), 90(5B), 90(6) and 90(7) of the CCA. 

http://www.accc.gov.au/authorisations
http://www.accc.gov.au/authorisationsregister
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The relevant areas of competition 

38. The ACCC considers that the relevant areas of competition for assessing the 
proposed collective negotiations include: 

 the supply of storage and handling services at bulk sugar terminals in 
Queensland 

 the supply of sugar marketing services in Queensland. 

39. The Applicants submit that they agree with the ACCC’s assessment of the 
relevant areas of competition set out in the ACCC’s draft determination.23 

40. The ACCC considers precise identification of the relevant areas of competition is 
not required for the purpose of assessing the application for authorisation. The 
ACCC can consider the areas of competition in a broad sense when assessing 
the public benefits and detriments that would likely result from the proposed 
collective bargaining arrangements. 

The future with and without the conduct 

41. The ACCC compares the public benefits and detriments likely to arise in the 
future where the proposed conduct occurs, against the future in which the 
proposed conduct does not occur. 

42. The Applicants submit that they agree with the ACCC’s assessment in the draft 
determination that the future without the proposed collective negotiations would 
likely involve each terminal user individually negotiating the terms of the storage 
and handling agreements, and STL ultimately collating those views to offer a 
standard form storage and handling agreement that it considered commercially 
acceptable to itself and to industry.24 

43. The ACCC notes concerns raised by interested parties in relation to the dual role 
of QSL as both marketer and operator of the terminals under contract to STL. 
However, the ACCC considers that with or without the proposed collective 
negotiations, QSL is likely to continue to be the operator of the terminals. 

44. MSF Sugar submits that the ACCC has failed to apply the correct counterfactual 
scenario in its draft determination. Instead, MSF Sugar considers that the ACCC 
should ask what QSL will gain in the future from the collective negotiations that it 
would not gain in the future without the collective negotiations.25 

45. The ACCC has considered the dual role of QSL in its assessment of the net 
public benefit test, as detailed below. 

46. In its draft determination, the ACCC also noted concerns raised by interested 
parties that STL is effectively a natural monopolist in the provision of bulk sugar 
terminal services in Queensland. Consistent with its draft determination, the 
ACCC notes the possibility that parties may seek regulated access to the 
terminals, including via declaration. The ACCC is not aware of any party actively 
seeking regulated access to the terminals. Further, any declaration would likely 

                                                
23

 Applicants, Submission, 11 May 2017, page 2. 
24

 Applicants, Submission, 11 May 2017, page 2. 
25

 MSF Sugar Ltd, Submission, 12 May 2017, page 2. 
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take a number of years. As a result, the ACCC considers that over the relevant 
period, it is unlikely that terminal users would be able to contract for access 
under a regulated regime. 

47. In summary, in the future without the proposed collective negotiations, the 
ACCC considers that it is likely that: 

 STL will offer standard form storage and handling agreements to terminal 
users 

 each terminal user would individually negotiate their contract with STL. 

Public benefits 

48. Public benefit is not defined in the CCA. However, the Tribunal has stated that 
the term should be given its widest possible meaning. In particular, it includes: 

…anything of value to the community generally, any contribution to the aims 
pursued by society including as one of its principal elements … the 
achievement of the economic goals of efficiency and progress.26 

Applicants’ submissions 

49. The Applicants submit that the proposed collective negotiations will be likely to 
result in public benefits in the form of: 

 equalising bargaining power between a monopoly infrastructure owner 
and users of the terminals 

 improving the negotiating position for smaller users and/or users without 
experience in storage and handling arrangements 

 more efficient negotiations 

 cost efficiency (including for the reason that authorisation would 
dissuade an application being made for declaration of the terminals 
under an access regime) 

 fair access and transparent terms of access. 

50. The Applicants submit that they agree with the ACCC’s assessment in the draft 
determination that the proposed collective negotiations are likely to result in 
public benefit from transaction cost savings, as well as more comprehensive and 
efficient contracts of greater benefit to all parties due to reduced costs of 
negotiations for each of the Applicants.27 

Interested party submissions 

51. Canegrowers Isis supports the application and submits that the proposed 
collective negotiations are likely to result in public benefits as: 

                                                
26

 Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative Milling 
Association Ltd (1976) ATPR 40-012 at 17,242. 
27

 Applicants, Submission, 11 May 2017. 
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 STL are proposing major changes to the charging methodology, 
availability, access charges and a different pricing model than historical 
arrangements for the terminals. The new structures proposed by STL 
would give it an ability to capture significant additional rents from users of 
the facilities if left unbalanced. 

 collective negotiation will achieve a fairer outcome for all parties.28 

52. Queensland Cane Growers Organisation Ltd supports the application and 
submits that the proposed collective negotiations are likely to result in public 
benefits as: 

 STL’s new structures would give it, if left unbalanced, an ability to 
capture significant additional rents from users of the terminals. 

 the proposed conduct would allow for more efficient negotiation of 
contracts compared to a series of bilateral negotiations between STL and 
individual users.29 

53. Tableland Canegrowers supports the application and submits that the 
proposed collective negotiations are likely to: 

 facilitate open access to the terminals and equality of treatment between 
users which would otherwise not likely be guaranteed 

 allow for a more efficient negotiation of the contracts rather than bilateral 
negotiations between STL and individual users.30 

54. STL supports the application, subject to the authorisation being limited to the 
named Applicants only. STL submits that the proposed collective negotiations 
will be likely to give rise to some, but not all of the public benefits claimed by the 
Applicants. 

55. In particular, STL submits that collective bargaining by the Applicants has the 
potential to lead to a more efficient resolution of matters in relation to the storage 
and handling agreements that remain between the Applicants as users of the 
terminals and STL. STL submits that there is a risk that the efficiencies which 
are claimed to arise from the proposed conduct may not actually materialise if 
the other current users (other than the Applicants) also participate in the 
collective negotiations, given that the potential for there to be differing views and 
interests between the users of the terminals will only increase as more users 
participate in the collective negotiations. 

56. STL submits that it generally agrees that the proposed collective negotiations 
would have the potential to reduce the overall transaction costs of the users of 
the terminals, although the savings are unlikely to be significant. 

57. STL does not agree with the Applicants’ submission that the proposed collective 
negotiations will give rise to cost efficiencies because absent an authorisation 
some users of the terminals and STL would then be subjected to the additional 

                                                
28

 Canegrowers Isis Ltd, Submission, 4 April 2017. 
29

 Queensland Cane Growers Organisation Ltd, Submission, 3 April 2017. 
30

 Tableland Canegrowers Ltd, Submission, 3 April 2017. 
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costs imposed by a statutory third party access regime. STL submits that the 
right to apply for declaration is separate to the authorisation regime. 

58. MSF Sugar strongly opposes the application, and submits that the Applicants’ 
claimed public benefits will not occur, because: 

 there is currently no imbalance of bargaining power between STL and 
users of the bulk sugar terminals 

 while there are challenges facing smaller milling companies, in MSF 
Sugar’s view the negotiations for bulk sugar terminal storage and 
handling services is not a current issue which the viability of any milling 
company depends upon 

 avoiding declaration under an access regime is not itself a public benefit 

 greater efficiency of negotiations is a feature of collective negotiation, not 
a special benefit 

 collective negotiation naturally leads to standardisation and a loss of 
competitive tension between users of each bulk sugar terminal 

 the transaction cost savings said to result from the proposed collective 
negotiation of the storage and handling agreements are illusory.31 

59. The ACCC’s assessment of the likely public benefits from the proposed 
collective negotiations follows. 

Transaction cost savings 

60. The Applicants submit that collective negotiation would be cost effective for 
industry, including for STL. The Applicants submit: 

Given the commercial significance of the storage and handling arrangements, 
users engage legal counsel to review the arrangements and often negotiate the 
arrangements on their behalf. Additionally, given the pricing approach proposed to 
be adopted by STL, it is possible that users will want to engage economic or 
accounting experts. Sharing these costs is efficient for industry, and benefits 
growers who are affected by the costs incurred in the marketing of their grower 
economic interest sugar (as these costs are often deducted pro rata from the 
ultimate price they are paid per tonne of raw sugar).

32
 

61. MSF Sugar submits that the transaction cost savings said to result from the 
proposed collective negotiations are ‘illusory’, given that: 

 it is more than likely that the storage and handling agreements will be in 
an “agreed” form before 30 June 2017 

 a transitional agreement will be put in place prior to 1 July 2017 

 it is highly likely that future storage and handling agreements to be 
entered into by STL over the life of the proposed 5 year authorisation 

                                                
31

 MSF Sugar Ltd, Submissions, 4 April 2017, 21 April 2017 and 12 May 2017. 
32

 Applicants, Submission, 27 March 2017, paragraph 11.4. 



 

 

Determination A91577  11 

term will be substantially similar to those that have already been 
substantially negotiated.33 

62. MSF Sugar further submits that the ACCC’s draft determination fails to describe 
the transaction cost savings that the ACCC considers would be likely to accrue 
from the proposed collective negotiations.34 

63. The Applicants submit that MSF Sugar’s submission that the storage and 
handling arrangements are substantially negotiated is not a fair summary of the 
position for reasons including: 

 the applicants received STL’s revised position on the methodology and 
process for allocating storage capacity on 12 May 2017 

 the applicants received STL’s revised pricing paper on 17 May 2017 

 there is a material issue remaining to be resolved in relation to the 
appropriate arrangements for export sugar compared to domestic 
sugar.35 

64. The Applicants submit that interim authorisation has brought public benefits 
through facilitating less costly and expedited negotiations.36 For example, the 
Applicants submit that: 

even where the documents have progressed, that has been in part attributable to 
the efficiencies achieved through collective discussions (and allowing the 
Applicants to understand commercial views of each other, which in turn has 
enabled the resolution of differing views by the Applicants without requiring STL to 
spend time and resources ‘brokering’ between the Applicants).

37
 

ACCC view 

65. Generally the ACCC considers there are transaction costs associated with 
contracting. These transaction costs can be lower where a single negotiation 
process is employed, relative to a situation where a series of individual 
negotiation processes are necessary.  

66. The ACCC considers that the proposed collective negotiations are likely to result 
in a public benefit in the form of transaction cost savings compared to a situation 
where the Applicants negotiate individually with STL for access to storage and 
handling services at the bulk sugar terminals. By reducing the costs of 
negotiating for all parties, it is likely that more contractual issues can be 
addressed, because each party can obtain the benefit from negotiating these 
issues at less cost to itself, resulting in more comprehensive and efficient 
contracts of greater benefit to all parties. 

67. The ACCC accepts that the likely transaction cost savings that result from 
collective negotiations will be lower now than if authorisation had been sought at 
the start of the negotiation process. However, the ACCC understands that there 
are still elements of the storage and handling agreements to be negotiated and it 

                                                
33

 MSF Sugar Ltd, Submission, 12 May 2017, page 1. 
34

 MSF Sugar Ltd, Submission, 12 May 2017, pages 3-4. 
35

 Applicants, Submission, 19 May 2017, page 3. 
36

 Applicants, Submission, 19 May 2017, page 5. 
37

 Applicants, Submission, 19 May 2017, pages 3-4. 
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is likely that there will be further negotiation over the period for which 
authorisation was sought. 

68. Therefore, the ACCC considers that the proposed collective negotiations are 
likely to result in some public benefits in the form of transaction cost savings. 

Improved input into contracts 

69. The Applicants submit that the proposed conduct is likely to result in improved 
input into the contracts by the Applicants, resulting in more effective negotiations 
and improved efficiencies.38 

70. MSF Sugar raised concerns that the ACCC’s draft determination has failed to: 

 identify any common contractual issues that may arise in the negotiation 
of the storage and handling agreements and has failed to have regard to 
whether, and to what extent, those issues could be lawfully and 
efficiently addressed without a collective negotiation, or have already 
been adequately addressed in the negotiations which have occurred to 
date without the benefit of authorisation. 

 reference any evidence that collective bargaining allows negotiating 
parties “greater opportunity to identify and achieve business 
efficiencies”.39 

71. MSF Sugar submits that it ‘should be possible for STL to describe, at the same 
time, its proposed approach to allocating costs to all users and to obtain 
feedback from those users individually, all subject to a competition law protocol, 
and with equal efficiency to any proposed collective negotiation’.40 

ACCC view 

72. The ACCC considers that the proposed collective negotiations are likely to allow 
for more effective negotiation between the Applicants and STL, where the 
negotiating parties have a greater opportunity to identify and achieve business 
efficiencies. 

73. The ACCC considers that the proposed collective negotiations are likely to 
provide some opportunity for the parties to identify common contractual issues 
and then negotiate contractual terms in a way that better reflects the 
circumstances of the parties. The proposed collective negotiations will also likely 
mean that members of the bargaining group become better informed about 
relevant market conditions. These factors should facilitate improved input into 
contract negotiations and thus the negotiation of a more efficient standard form 
contract. 

Conclusion on public benefits 

74. The ACCC considers that the proposed collective negotiations are likely to result 
in public benefits in the form of: 

 transaction cost savings 

                                                
38

 Applicants, Submission, 19 May 2017, page 3. 
39

 MSF Sugar Ltd, Submission, 12 May 2017, pages 4-5. 
40

 MSF Sugar Ltd, Submission, 12 May 2017, page 5. 
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 improved input into contracts. 

Public detriment 

75. Public detriment is also not defined in the CCA but the Tribunal has given the 
concept a wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued 
by the society including as one of its principal elements the achievement of the goal of 
economic efficiency.

41
 

Applicant’s submissions on public detriment 

76. The Applicants acknowledge that limited public detriment may arise by allowing 
competitors to engage in potential cartel conduct (collective bargaining), but 
submit that any detriments will be minimal as: 

a. STL has greater bargaining power than any individual user 

b. STL would not be compelled to negotiate with any particular users or users 
as a group (but would merely be able to), and 

c. users are likely to be party to substantially similar (if not identical) 
agreements even in the absence of authorisation. This is because: 

i. the Applicants understand that STL intends the storage and handling 
agreements to operate as standard form contracts 

ii. as a practical matter, as a result of usage of each terminal by more than 
one user, most operational issues will have to be aligned – meaning that 
it is unlikely that there would be significant competitive tension between 
the users in the absence of authorisation.42 

MSF Sugar’s submissions on public detriment 

QSL’s dual roles and greater access to MSF’s commercially sensitive information 

77. MSF Sugar submits the proposed collective negotiations will result in significant 
detriment because of QSL’s dual roles: 

MSF Sugar is strongly of the view that QSL’s dual role as the operator of BSTs 
[bulk sugar terminals] and a sugar marketer competing with MSF Sugar, Tully 
Sugar and Wilmar Sugar makes it entirely inappropriate and detrimental for QSL 
to be involved in contractual negotiations with milling companies for storage and 
handling services at the BSTs. 

Being a user and the sole operator of the terminals, QSL is effectively a party to 
both sides of BST arrangements. Information that QSL would be privy to as a 
result of the proposed authorisation would not be available simply to another 
miller/marketer, but to the entity that is operating the BSTs as well as marketing 
sugar stored at the BSTs. Indeed, given the role that QSL will, as operator, be 
providing to each of the millers who use the BSTs, there is an appearance that 
the Application is seeking to authorise QSL to negotiate with, effectively, itself, or 
at the very least, give it commercial insight to the user who will, by flow-through 

                                                
41

 Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
42

 Applicants, Submission, 27 March 2017, page 16. 
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of the subcontracting Operating Agreement between QSL and STL, be using 
QSL’s services. 

MSF Sugar is not aware of the details of the delineation between the operations 
and marketing elements of QSL’s business, and nothing in the Application 
indicates that QSL will put in place safeguards to ensure that its unique position 
does not allow it to unfairly benefit from the information sharing that the 
Application proposes to authorise. Even if such arrangements are put in place in 
the subcontracting arrangement between STL and QSL, this provides little 
practical comfort or recourse to MSF Sugar (or any other miller), who will not be 
able to enforce compliance.

43
 

78. MSF Sugar further submits that QSL, as operator of the terminals, will be able to 
utilise its marketing competitors’ commercial information: 

Having exclusive access to all historical production data and shipping data of its 
competitors places QSL in a far superior negotiating position. Further, collective 
bargaining provides a new avenue for QSL to continue to obtain the information 
about its competitors that it has historically had access to. QSL, as the operator, 
will continue to obtain valuable knowledge in relation to the sensitivities and 
weaknesses of the millers that are competing with QSL, which can then be used 
to make decisions in respect of the operations of the terminals that benefit QSL, 
the marketer.

44
 

79. QSL submits: 

Whether the proposed authorisation is granted or not will make no difference to 
QSL’s role as operator. 

The proposed authorisation would not authorise QSL to share any confidential 
information with the other Applicants, or any other party to a collective 
negotiation with STL. As such, in considering the state of the market with and 
without the proposed authorisation, there is no difference. 

QSL’s logistics division will have access to information relating to its role as the 
operator of the BSTs regardless of the outcome of the authorisation application 
– and would be bound by confidentiality obligations regarding confidential 
information under any outcome. … 

If users [of the BSTs] are worried about the commercial insight that QSL might 
glean through the collective negotiations with QSL, then those users are not 
under any obligation to participate in collective negotiations with QSL.

45
 

80. QSL further submits: 

QSL has not, and does not intend to, pass on competitively sensitive information 
or access MSF’s confidential and strategic information for its marketing 
purposes….MSF has not provided any basis for its apparent belief that the 
proposed authorisation will give any greater access to QSL of MSF’s confidential 
information than the status quo.

46
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81. The Applicants submit that the operating agreement between QSL and STL 
places ‘rigorous ring-fencing obligations on QSL’ and described those 
obligations in detail.47 

82. STL submits that: 

Insofar as QSL will now perform dual roles, that is, by entering into an SHA with 
STL (in its capacity as a terminal user), and being the operator of the BSTs, QSL 
will be contractually obliged to implement appropriate ring-fencing arrangements 
to separate its marketing operations from its logistics operations.

48
 

ACCC view 

83. The ACCC acknowledges the concerns raised by MSF Sugar that QSL’s role as 
operator of the terminals may provide it with the opportunity to favour QSL 
(marketing) or disadvantage other sugar marketers in their use of the terminals, 
or allow QSL to access the commercially sensitive information of other sugar 
terminal users. 

84. QSL has been the operator of the terminals for some time and STL has 
announced its intention that QSL will continue in this role. Therefore, any 
potential detriments that may arise from QSL operating the terminals will arise in 
the future with or without the collective bargaining conduct. 

Entrenchment of a perception that QSL is the market leader 

85. MSF Sugar submits that the proposed collective negotiations will result in 
entrenchment of a perception that QSL is the market leader. MSF Sugar 
submits:  

[T]he Commission has failed to give proper weight [in its draft determination] to 
the substantial public detriment to competition for marketing raw sugar from 
Australia, to the Australian sugar industry and to the public of Australia that will 
arise from allowing QSL to entrench a perception, especially amongst growers 
with fewer resources, that QSL is the industry leader. 

Controlling this perception is critical to QSL maintaining its dominance as a 
marketer of raw sugar from Australia. MSF Sugar estimates that QSL markets 
the majority of all sugar exported from Australia, in competition with MSF Sugar 
and Wilmar. 

QSL’s continuing dominance in marketing raw sugar is contrary to public policy 
and the State Government’s decision in 2006 to remove QSL’s statutory 
monopoly to market Australian raw sugar. 

49
 

86. MSF Sugar submits that such entrenchment of a perception of QSL’s dominance 
will have the future effect of discouraging millers from developing their own 
marketing capabilities in competition with QSL.50 

87. QSL rejects any assertions by MSF Sugar that QSL, in its capacity as operator 
of the terminals, will in any way favour its marketing arm, and submits that QSL 
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is a not-for-profit, industry owned organisation with a constitutional objective to 
act in the best interests of the Queensland sugar industry.51 

ACCC view 

88. To the extent that the arrangements have the effect of discouraging the 
development of greater competition in the supply of sugar marketing services, 
the ACCC considers this would be a public detriment. However, the ACCC does 
not consider it likely that the arrangements will stifle competition from millers 
developing their own marketing capabilities or otherwise discourage the 
development of greater competition in sugar marketing. 

89. The collective negotiations are voluntary, such that if at any time millers do not 
perceive a benefit to them from participating in the collective, they can choose 
not to be part of it. The ACCC expects millers will choose to nominate the sugar 
marketer that offers them the best deal – whether that be QSL, one of the other 
marketing entities or setting up their own marketing entity if they perceive that to 
be in their best interests.  

90. In terms of potential impacts on decisions by cane growers, the ACCC is not 
satisfied that collective negotiation of storage and handling agreements to 
access sugar terminals by millers and marketers is likely to have a significant 
impact on the decision by growers as to which marketer they might nominate. 

Standardisation of storage and handling agreements 

91. MSF Sugar submits that the proposed collective negotiations will cause STL to 
lean more toward a standard single offering, even though the terminals are not 
uniform and have different asset cost structures.52 

92. The Applicants submit that the proposed conduct is highly unlikely to result in 
any of the detriments asserted by MSF Sugar, given STL’s confirmation that a 
uniform tariff and standard form document will apply to all users of the terminals 
irrespective of the application for authorisation.53 

ACCC view 

93. The ACCC does not consider that the proposed collective negotiations will be 
more likely to result in a standard single offering than in the likely future without 
the arrangements. 

Conclusion on public detriments 

94. The ACCC considers that the proposed collective negotiations are likely to result 
in little, if any, public detriment for the following reasons: 

a. there is currently (and would continue to be in the future without the 
proposed conduct) limited competition between terminal users for the 
acquisition of bulk terminal services provided by STL, particularly with 
respect to those terms on which they are seeking to negotiate, as there is 
little, if any, negotiation of terms between individual terminal users and STL 
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b. STL advises that it will charge users a uniform tariff for the provision of a 
uniform sugar storage and handling service – with differences in the level of 
services provided at different terminals provided for in a ‘variable activity 
charge’ (including an adjustment to take account of the higher cost profile at 
the Lucinda terminal due to the six kilometre jetty) 

c. the proposed counterparty, STL, is not obliged to negotiate with the 
collective bargaining group 

d. the Applicants are able to opt out of the negotiations or leave the collective 
bargaining group at any time and deal individually with STL, and 

e. the counterparty to the proposed collective negotiations, STL, does not 
object to the application for authorisation (subject to interim and substantive 
authorisation being limited to the named Applicants and not extending to 
100% of the terminal users). 

95. The ACCC does not consider any additional detriment is likely to arise (as a 
result of QSL operating the terminals) from the proposed collective bargaining 
conduct. 

Extending authorisation to other terminal users 

96. The Applicants seek to extend the authorisation to the other current terminal 
users, being Wilmar Sugar, Tully Sugar and MSF Sugar, should these parties 
seek to join the collective negotiations at some time in the future. 

97. In response, STL is concerned that any collective bargaining process that allows 
all of the current users to present a single point of view could result in access 
arrangements (in the form of the storage and handling agreements) that act as 
an effective barrier to additional parties entering the industry as marketers of raw 
sugar.54 STL’s key concern is that the risk that the collective bargaining process 
could create a barrier to entry for new entrants and this risk will increase if there 
is an increased proportion of users who are involved in the collective bargaining 
process.55 

98. In its draft determination, the ACCC considered that extending the scope of the 
authorisation to include the other current terminal users may result in additional 
detriments due to the collective group then potentially comprising 100% of STL’s 
customers. 

99. The ACCC sought more information on this issue from relevant parties to inform 
its final determination. 

100. In its submission dated 11 May 2017 the Applicants requested that the ACCC 
reconsider whether to extend authorisation to other terminal users, to the extent 
that Wilmar Sugar, MSF Sugar and/or Tully Sugar express interest in being 
authorised to participate in the collective bargaining group via submissions to 
the ACCC.56 

101. The ACCC did not receive any submissions from other terminal users indicating 
that they wish to participate in the collective bargaining group. 
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102. In circumstances where the ACCC understands the other users of the terminals 
do not currently wish to participate in the collective bargaining group, the ACCC 
is not satisfied that the likely benefits of extending the authorisation to cover 
these parties would outweigh the likely public detriments. 

Balance of public benefit and detriment 

103. The ACCC may grant authorisation if it is satisfied that, in all the circumstances, 
the proposed conduct is likely to result in a public benefit, and that public benefit 
will outweigh any likely public detriment constituted by any lessening of 
competition. 

104. For the reasons outlined in this determination, the ACCC considers that the 
proposed collective negotiations are likely to result in public benefit that would 
outweigh any public detriment, including from any lessening of competition. 
Accordingly, the ACCC is satisfied that the relevant net public benefit tests are 
met. 

Determination 

The application 

105. Application A91577 was made using a Form B, under subsections 88(1) and 
(1A) of the CCA for authorisation to collectively negotiate, make and give effect 
to storage and handing agreements with STL at the six bulk sugar terminals in 
Queensland. 

106. Authorisation is sought as the proposed conduct may result in the Applicants 
making or giving effect to a contract, arrangement or understanding containing a 
cartel provision within the meaning of the CCA or making or giving effect to a 
contract, arrangement or understanding that may have the purpose or effect of 
substantially lessening competition within the meaning of section 45 of the CCA. 

The net public benefit test 

107. For the reasons outlined in this determination, the ACCC is satisfied, pursuant to 
sections 90(5A), 90(5B), 90(6) and 90(7) of the CCA, that in all the 
circumstances the proposed conduct for which authorisation is sought is likely to 
result in a public benefit that would outweigh any likely detriment to the public 
constituted by any lessening of competition arising from the proposed conduct. 

Length of authorisation 

108. The CCA allows the ACCC to grant authorisation for a limited period of time.57 
This enables the ACCC to be in a position to be satisfied that the likely public 
benefits will outweigh the detriment for the period of authorisation. It also 
enables the ACCC to review the authorisation, and the public benefits and 
detriments that have resulted, after an appropriate period. 

109. In this instance, the Applicants seek authorisation for five years on the following 
grounds: 
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 each of the Applicants, and the growers who supply them or elect them 
as marketer, have made significant investment in the Queensland sugar 
industry and will continue to require bulk sugar terminal services for 
years to come 

 the crop cycle for a sugar cane farm is five years, which means that 
investment has been made by growers of sugar cane that is dependent 
upon the bulk sugar terminals for a period of time that extends beyond 
the proposed term of the agreement 

 some sugar cane growers have cane supply agreements which have 
terms longer than three years 

 QSL's arrangements with MSF and Tully, and anticipated arrangements 
with Wilmar extend well beyond the 5 year term sought for authorisation 
(let alone the initial three year term sought by STL for the storage and 
handling agreement) 

 raw sugar is priced up to three to five years in advance of its physical 
sale (Forward Pricing), which means that it is essential for marketers of 
raw sugar to have long term open access to the bulk sugar terminals, 
and 

 there is no current certainty regarding the ultimate term of the storage 
and handling agreements provided by STL, such that a longer term than 
three years may practically be required to reflect how negotiations on the 
term ultimately develop. 

110. The ACCC considers five years to be an appropriate period given the nature of 
contracting in the sugar supply chain. 

Conduct authorised 

111. The ACCC has decided to grant authorisation A91577 to Queensland Sugar Ltd, 
Mackay Sugar Ltd, Isis Central Sugar Mill Co. Ltd and Bundaberg Sugar Ltd to 
collectively negotiate, make and give effect to storage and handling agreements 
with STL for the provision of services at the bulk sugar terminals in Queensland. 

112. The ACCC has decided to grant authorisation A91577 for a period of five years, 
until 6 July 2022. 

113. The ACCC does not extend the authorisation to apply to future parties to the 
proposed collective negotiations, being the other current terminal users (Wilmar 
Sugar Australia Ltd, MSF Sugar Ltd and Tully Sugar Ltd). 

Date authorisation comes into effect 

114. This determination is made on 14 June 2017. If no application for review of the 
determination is made to the Australian Competition Tribunal it will come into 
force on 6 July 2017. 
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Interim authorisation 

115. At the time of lodging the application, the Applicants requested interim 
authorisation with respect to the negotiation and execution of the 2017 storage 
and handling agreements for the bulk sugar terminals. 

116. On 27 April 2017 the ACCC granted interim authorisation under subsection 
91(2) of the CCA to enable the Applicants to collectively negotiate and execute 
storage and handling agreements with STL for the provision of services at the 
six bulk sugar terminals in Queensland, that contain a condition such that they 
will not come into effect unless and until the ACCC grants final authorisation. 

117. Interim authorisation does not extend to Wilmar Sugar Australia Ltd, MSF Sugar 
Ltd and Tully Sugar Ltd. 

118. Interim authorisation will remain in place until the ACCC’s final determination 
comes into effect or until the ACCC decides to revoke interim authorisation. 
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Attachment A - Summary of relevant statutory 
tests 
 
Subsections 90(5A) and 90(5B) provide that the ACCC shall not authorise a provision 
of a proposed contract, arrangement or understanding that is or may be a cartel 
provision, unless it is satisfied in all the circumstances that: 

 the provision, in the case of subsection 90(5A) would result, or be likely 
to result, or in the case of subsection 90(5B) has resulted or is likely to 
result, in a benefit to the public; and 

 that benefit, in the case of subsection 90(5A) would outweigh the 
detriment to the public constituted by any lessening of competition that 
would result, or be likely to result, if the proposed contract or 
arrangement were made or given effect to, or in the case of subsection 
90(5B) outweighs or would outweigh the detriment to the public 
constituted by any lessening of competition that has resulted or is likely 
to result from giving effect to the provision. 

 
Subsections 90(6) and 90(7) state that the ACCC shall not authorise a provision of a 
proposed contract, arrangement or understanding, other than an exclusionary provision, 
unless it is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding in 
the case of subsection 90(6) would result, or be likely to result, or in the 
case of subsection 90(7) has resulted or is likely to result, in a benefit to 
the public; and 

 that benefit, in the case of subsection 90(6) would outweigh the 
detriment to the public constituted by any lessening of competition that 
would result, or be likely to result, if the proposed contract or 
arrangement was made and the provision was given effect to, or in the 
case of subsection 90(7) has resulted or is likely to result from giving 
effect to the provision. 

 


	Determination
	Summary
	The application for authorisation
	Background
	Consultation
	Prior to the draft determination
	Following the draft determination

	ACCC assessment
	Public benefits
	Public detriment
	Balance of public benefit and detriment

	Determination
	The application
	The net public benefit test
	Length of authorisation
	Conduct authorised
	Interim authorisation


