
7 June 2017 

 
Mr David Jones 
General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 3131 
CANBERRA ACT 2601 
 
 
Via email: adjudication@accc.gov.au 
 
 
Dear Mr Jones, 
 
 
British American Tobacco Australia & Ors application for authorisation – Further submission (Ref: A91550) 
 

We refer to our earlier submissions dated 28 September 2016 and 5 January 2017, regarding the above application for 

authorisation.  

We note that the applicants have since provided two further submissions dated 15 March 2017 and 24 May 2017. We 

would like to express a number of concerns regarding the revised approach to the arrangement proposed by the 

applicants. 

Potential for misuse of the proposed arrangement – 

As outlined in our earlier submissions, it is Cancer Council Victoria’s view that the proposed arrangement has the potential 

to be misused by the applicants in order to further commercial interests other than the disruption of illicit tobacco trade. We 

remain concerned about the potential for misuse, despite the clarifications and amendments the applicants have made to 

the proposed arrangement detailed in their initial application. 

We note that evidence from Australia and overseas suggests that the tobacco industry currently uses its relationship with 

retailers to exert control over individual retailers and the retail tobacco market more broadly. Specifically, information from 

both Australia and Canada appears to indicate that that the tobacco industry currently uses its relationship with retailers as 

an avenue for maximising tobacco sales. For example, retailers in New South Wales report being offered various 

incentives for promoting particular brands of tobacco products to customers (see Appendix 1). Similarly, retailers in 

Quebec report experiencing acute pressure to meet strict sales targets in order to avoid losing contracts with the tobacco 

industry (see Appendix 2).  

We believe the existence of such practices supports the notion that the tobacco industry is prepared to use its relationship 

with retailers in an attempt to prevent tobacco sales from declining, and we are concerned that the arrangement proposed 

by the applicants could be misused as another avenue for the tobacco industry to exert control over the retail market. 

In particular, we are concerned that there does not appear to be anything in the applicants’ revised proposal to prevent the 

applicants from selectively choosing the retailers or wholesalers that are targeted by their evidence collection programs in 

an effort to manipulate the retail market. The applicants have attempted to address this concern in their submission dated 

15 March 2017.1 The submission states: 

                                                
1
 See page 9 of the applicants’ submission dated 15 March 2017. 



‘Each Applicant’s evidence collection activity has for some time been informed by several streams of market intelligence, 

which are used to determine where to undertake evidence collection… 

In short, there is no single source of intelligence about illicit tobacco supplies and the Applicants do not influence or seek to 

influence, those sources… 

The targeting of evidence collection is based only on market information, not on any existing supply arrangements or on the 

basis of giving ‘preferential treatment’ to particular customers of one or more of the Applicants.’ 

Although the applicants claim that the decision to target a particular retailer for the purpose of evidence collection is based 

on ‘market information’ only, the proposed arrangement does not appear to provide any mechanism or ‘safeguard’ for 

ensuring this is the case. There does not appear to be anything in the proposed arrangement that would prevent the 

applicants from selectively focusing evidence collection efforts on particular retailers or wholesalers to further commercial 

interests other than the disruption of illicit trade. For example, the threat of becoming a target of the applicants’ evidence 

collection methods could be used by the applicants to ensure retailers meet strict sales targets for tobacco products. 

We therefore remain concerned that the proposed arrangement could be misused for the purpose of manipulating the 

retail sector, and furthering commercial interests other than the disruption of illicit tobacco trade. 

Proposed independent appeal process – 

We note that the applicants have altered the proposed conduct to include a right for any retailer or wholesaler to seek 

independent review of a decision by mediation and/or arbitration through the Australian Disputes Centre (‘the ADC’). The 

applicants appear to have proposed that each party would be liable to bear its own costs of the mediation and/or 

arbitration, regardless of the outcome. 

Having reviewed the ADC Guidelines for Commercial Mediation and the ADC Rules for Domestic Arbitration, we note that 

the potential costs involved in the mediation/arbitration process include the following: 

· ADC registration fee (currently $1100 for both mediation and arbitration); 

· Cost of legal representation; 

· Mediator/Arbitrator’s fee; 

· Administration fees; 

· Room hire fees. 

In addition, we note that the ADC Rules for Domestic Arbitration state that an arbitrator may order parties to provide 

pleadings, discovery, sworn statements/affidavits and expert reports as part of the arbitration process. 

The proposed dispute resolution process may therefore be expensive and onerous for smaller retailers. This is of 

particular concern given that the evidence relied on by the applicants may not be unambiguous in every case. It is 

conceivable that, in some cases, reasonable minds may differ regarding the conclusions that ought to be drawn from the 

particular evidence relied on by the applicants.  

It is therefore possible that under the proposed arrangement, an innocent retailer who is wrongly accused of selling illicit 

tobacco on the basis of ambiguous (or poor quality) evidence may be forced to incur significant costs by participating in 

the mediation and/or arbitration process in order to protect their business interests. The potential for innocent retailers to 

be forced to incur significant costs under the proposed arrangement amounts to a possible public harm which ought to be 

considered when assessing whether the arrangement is likely to give rise to a net public benefit. 

 

 



Article 5.3 of the WHO FCTC – 

We remain concerned that the arrangement proposed by the applicants is inconsistent with Australia’s obligations as a 

party to the WHO FCTC under Article 5.3. 

As noted in our submission dated 28 September 2016, the Guidelines for Implementation of Article 5.3 require parties to 

‘avoid the creation of any perception of real or potential partnership or cooperation’ between government and the tobacco 

industry.2  

We believe that the proposed arrangement has the potential to create the perception of such cooperation and/or 

partnership. As noted in our previous submissions, we are concerned that any such perception may have the effect of 

restoring a level of trust by the public in the industry, which may in turn give the industry the ability to undermine Australia’s 

tobacco control efforts. This concern has not been addressed in the revised approach to the arrangement proposed by the 

applicants. 

Furthermore, we are concerned with the interpretation of Article 5.3 suggested by the applicants in their submissions. In 

particular, we note that in their submission dated 24 May 2017, the applicants have repeatedly stated that Article 5.3 

‘expressly permits’ government agencies or departments to interact with the tobacco industry to enable effective regulation 

of the industry and its products.3 We believe this is an inaccurate and misleading interpretation of the scope and intent of 

Article 5.3.  

Article 5.3 itself makes no reference at all to any permitted interaction between the government and the tobacco industry. 

The precise wording of Article 5.3 is as follows: 

‘In setting and implementing their public health policies with respect to tobacco control, Parties shall act to protect these 

policies from commercial and other vested interests of the tobacco industry in accordance with national law.’ 

The Guidelines for Implementation of Article 5.3 specifically recommend that Parties ‘establish measures to limit 

interactions with the tobacco industry and ensure the transparency of those interactions that occur’. While the Guidelines 

appear to contemplate that there may be limited circumstances when interactions between government and the tobacco 

industry are necessary for the purpose of ensuring effective regulation of the tobacco industry and its products, the 

Guidelines clearly state that such interactions should be limited as far as possible.  

The applicants’ repeated suggestion that the Guidelines ‘expressly permit’ interactions between government and the 

tobacco industry is therefore misleading.  

We also note that the applicants have repeatedly referred to submissions made by retailer organisations in support of the 

application for authorisation.4  

The Guidelines for Implementation of Article 5.3 specifically refer to the importance of raising awareness about ‘the 

tobacco industry’s practice of using individuals, front groups and affiliated organisations to act, openly or covertly, on their 

behalf or to take action to further the interests of the tobacco industry.'5 We believe it is important for this practice to be 

borne in mind when considering the submissions made by retailer organisations. We note that it is unclear whether the 

retailer organisations that have made written and oral submissions in support of the conduct proposed by the applicants 

have any relationship to the tobacco industry.  

                                                
2
 See recommendation 7 of the Guidelines for Implementation of Article 5.3 of the WHO Framework Convention on 

Tobacco Control at page 4. 
3
 See paragraphs 5.4, 5.6, and 5.20 of the applicants’ submission dated 24 May 2017. 

4
 See paragraph 7.11(b) of the applicants’ submission dated 24 May 2017. See also paragraphs 1.3, 2.4 and 6.8 of the 

applicants’ submission dated 15 March 2017. 
5
 See recommendation 1.2 of the Guidelines for Implementation of Article 5.3 of the WHO Framework Convention on 

Tobacco Control, at page 4. 



Article 8.13 of the WHO FCTC Protocol to Eliminate Illicit Trade in Tobacco Products - 

In their submission dated 24 May 2017, the applicants have referred to Article 8.13 of the WHO FCTC Protocol to 

Eliminate Illicit Trade in Tobacco Products (‘the Illicit Trade Protocol’).  

The applicants appear to have failed to point out that Australia is not currently a signatory to the Illicit Trade Protocol. 

Furthermore, we believe the applicants’ submission gives an inaccurate and misleading interpretation of Article 8.13. The 

applicants’ submission repeatedly suggests that the Illicit Trade Protocol ‘expressly acknowledges the need for interaction 

between relevant government agencies and the tobacco industry for the purpose of combatting illicit trade’. We note that 

Article 8 of the Illicit Trade Protocol recommends that Parties establish a global ‘tracking and tracing’ regime for the 

purpose of combatting illicit trade in tobacco. Articles 8.12 and 8.13 state: 

’12. Obligations assigned to a Party shall not be performed by or delegated to the to the tobacco industry. 

13. Each party shall ensure that its competent authorities, in participating in the tracking and tracing regime, interact with the 

tobacco industry and those representing the interests of the tobacco industry only to the extent strictly necessary in the 

implementation of this Article.’ 

When read in context, it is therefore clear that Article 8.13 is in fact intended to operate to limit the interaction between 

authorities and the industry, and is not an express acknowledgement of  any ‘need for interaction between relevant 

government agencies and the tobacco industry’. In this regard, we note that the preamble to the Illicit Trade Protocol 

requires that Parties be mindful of Article 5.3 of the WHO FCTC ‘in which Parties agree that in setting and implementing 

their public health policies with respect to tobacco control, Parties shall act to protect these policies from commercial and 

other vested interests of the tobacco industry in accordance with national law.’6 

Cancer Council Victoria remains supportive of the ACCC’s draft determination - 

In view of the issues outlined above, we have increasing concerns regarding the application for authorisation of the 

proposed conduct. We remain of the view that the proposed conduct has the potential to give rise to a number of public 

harms. 

Cancer Council Victoria therefore remains supportive of the ACCC’s draft determination to deny authorisation of the 

arrangements proposed by the applicants. 

Thank you again for the opportunity to comment on the request for authorisation. 

If you require any further information, please do not hesitate to contact Kylie Lindorff, Manager, Tobacco Control Policy on 

9514 6462 or via email at kylie.lindorff@cancervic.org.au. 

Sincerely, 

 

Todd Harper 
Chief Executive Officer 
Cancer Council Victoria 
 
 

                                                
6
 See page 4 of the WHO FCTC Protocol to Eliminate Illicit Trade in Tobacco Products. 



APPENDIX 1 – Copy of news article from The New Zealand Herald dated 16 December 2016 
 

(Available from: http://www.nzherald.co.nz/business/news/article.cfm?c_id=3&objectid=11768375) 
 

 
 
 
 
 
 



 

 
 
 
 
 
 
 
 
 



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



APPENDIX 2 – Copy of news article from ‘Le Devoir’ (Quebec) dated 26 October 2015 
 

 


