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Summary 

The ACCC proposes to grant conditional authorisation to Virgin Australia, HNA 
Group, Hong Kong Airlines and HK Express to coordinate international 
passenger transport services between Australia and mainland China, and 
Australia and Hong Kong, pursuant to an Alliance Framework Agreement. 
 
The ACCC proposes to grant authorisation for five years. 
 
The ACCC will seek submissions in relation to this draft determination before 
making its final decision.  

The applications for authorisation 

1. On 17 February 2017, Virgin Australia, HNA Group, Hong Kong Airlines and HK 
Express (the Applicants), lodged applications for authorisation1 A91575 and 
A91576 with the Australian Competition and Consumer Commission (ACCC) under 
subsection 88(1A) and 88(1) of the Competition and Consumer Act 2010 (the Act).  

2. The Applicants and their respective passenger airline subsidiaries are seeking 
authorisation in relation to their proposed Alliance to coordinate international 
passenger transport services between Australia and mainland China, and Australia 
and Hong Kong, pursuant to an Alliance Framework Agreement and associated 
agreements including codeshare and special prorate agreements, a reciprocal 
frequent flyer participation and lounge access agreement and route planning 
agreements (the Alliance). 

3. The Applicants seek authorisation for a minimum of ten years. 

4. At the time of lodging the application the Applicants also requested interim 
authorisation. The ACCC granted interim authorisation on 20 March 2017. 

The Applicants 

Virgin Australia 

5. Virgin Australia and its subsidiaries currently operate a fleet of 149 aircraft, flying to 
44 domestic destinations and 15 international destinations. Virgin Australia operates 
over 3,600 flights per week to Australian and international destinations through its 
brands, Virgin Australia, Virgin Samoa, and Tigerair Australia, and through its 
codeshare partners, carrying around 24 million passengers per year. Virgin 
Australia has strategic alliances with four airline partners: Singapore Airlines, Etihad 
Airways, Delta Air Lines and Air New Zealand through which it is able to offer 
customers access to around 450 destinations worldwide. 

6. Currently Virgin Australia does not operate any direct services between Australia 
and mainland China or between Australia and Hong Kong. Virgin Australia currently 

                                                           
1
  Authorisation is a transparent process where the ACCC may grant protection from legal action for 

conduct that might otherwise breach the Competition and Consumer Act 2010 (the CCA). Applicants 
seek authorisation where they wish to engage in conduct which is at risk of breaching the CCA but 
nonetheless consider there is an offsetting public benefit from the conduct. Detailed information about 
the authorisation process is available in the ACCC’s Authorisation Guidelines at 
www.accc.gov.au/publications/authorisation-guidelines-2013  

http://www.accc.gov.au/publications/authorisation-guidelines-2013
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offers 11 services a week to mainland China and Hong Kong via Singapore 
marketed under a codeshare agreement with Singapore Airlines. 

7. On 21 March 2017 (following the ACCC’s decision to grant interim authorisation), 
Virgin Australia announced that it will commence services between Melbourne and 
Hong Kong on 5 July 2017.2  Cathay Pacific and Qantas are the only other airlines 
who operate direct flights between Melbourne and Hong Kong. 

8. More generally, the Applicants submit that the Alliance will enable Virgin Australia to 
commence new services between Australia and mainland China and Australia and 
Hong Kong. 

The HNA Group 

9. The HNA Group includes the following airlines – Hainan Airlines, Beijing Capital 
Airlines, Tianjin Airlines, Lucky Air, West Air, Fuzhou Airlines, Urumqi Air, Guangxi 
Beibu Gulf Airlines (GX Airlines), Yangtze River Express, Air Chang’an, Grand 
China Air and Air Guilin.  

10. The HNA Group has a fleet of around 440 aircraft serving more than 700 domestic 
and international routes, flying to over 200 cities. The HNA Group carries 62.2 
million passengers annually. 

11. Hainan Airlines is currently China’s fourth largest airline after Air China, China 
Southern and China Eastern.  

12. The following HNA Group airlines currently operate direct services between 
Australia and mainland China. 

 Hainan Airlines on the Changsha–Sydney, Changsha–Melbourne, Xi’an–
Sydney and Xi’an–Melbourne routes, and 

 Beijing Capital Airlines on the Melbourne–Qingdao–Shenyang route. 

13. Tianjin Airlines has also announced plans to launch Chongqing–Melbourne services 
in September 2017.3  

14. No other airlines currently operate direct flights on any of these routes. 

Hong Kong Airlines 

15. Hong Kong Airlines is based in Hong Kong and operates services throughout the 
Asia-Pacific region. Its network currently covers over 30 cities, including the Gold 
Coast, Beijing, Shanghai, Taipei, Tokyo, Sapporo, Bangkok, Bali and Okinawa. 
Around 5.6 million passengers fly annually on Hong Kong Airlines services. It 
currently has a fleet of 34 aircraft. 

16. Hong Kong Airlines has codeshare relationships with a number of airlines, including 
Air Astana, Air India, Air Mauritius, China Eastern, Etihad Airways, EVA Air, Garuda 
Indonesia, Grand China Air, Hainan Airlines and Royal Brunei Airlines. 

                                                           
2
  Virgin Australia announces flights from Melbourne to Hong Kong, www.virginaustralia.com/au, Media 

Release, 21 March 2017.   
 
3 

  Applicants supporting submission, 17 February 2017, page 12. 

https://www.virginaustralia.com/au/en/about-us/media/2017/MEL-HONG-KONG-ANNOUNCEMENT/
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17. Hong Kong Airlines currently operates direct services on the Gold Coast–Hong 
Kong route. No other airline operates direct flights on this route. 

HK Express 

18. HK Express is a low cost carrier based in Hong Kong. HK Express currently 
operates passenger services to over 20 destinations in Asia, including mainland 
China, Japan, South Korea, Thailand, Vietnam, Myanmar and Taiwan. It currently 
has a fleet of 17 A320 aircraft and has 22 additional aircraft on order. HK Express is 
part of the global U-FLY Alliance, which comprises HK Express, Lucky Air, Urumqi 
Air, West Air and Eastar Jet.  

19. HK Express does not currently operate any flights to or from Australia. 

Scope of the Alliance 

20. The Alliance involves coordination and agreement between the Applicants in 
respect of the following joint activities: 

 Reciprocal Codeshare Agreements: the Applicants will codeshare on 
various services on each other’s networks between Australia and 
mainland China, and Australia and Hong Kong, and domestically, where 
bilateral agreements permit. 

 Special prorate agreements4: Virgin Australia will enter into reciprocal 
special prorate agreements with each of Hong Kong Airlines, Hainan 
Airlines, Beijing Capital Airlines and Tianjin Airlines. 

 Interlining5: the Applicants have entered, or will enter, into reciprocal 
interline arrangements to support the behind and beyond networks of the 
long-haul services. This allows passengers travelling on, for example, a 
Hong Kong Airlines flight with an onward connection on a Virgin Australia 
flight to have the convenience of travelling under a single ticket for the 
whole journey. 

 Frequent flyer and lounges: Virgin Australia will enter into reciprocal 
frequent flyer participation and lounge access agreements with each of 
the other Applicants. 

 Joint route planning and scheduling: the Applicants will cooperate in 
relation to route planning, scheduling and economic risk sharing of the 
new services that the Alliance will introduce.  

 Pricing, sales and marketing: the Applicants will cooperate in relation to 
joint pricing, sales, and distribution and marketing activities. 

 Flight interruption manifest agreements. 

 A reciprocal staff and duty travel agreement. 

                                                           
4
  Settlement agreements used to determine each airlines revenue when cooperating in relation to the 

provision of services (e.g. code sharing or interlining).  
 
5 

 Agreements between airlines about the carriage of passengers with itineraries that require flights and 
tickets on more than one airline. 
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 Any other agreements required to give effect to the Alliance Framework 
Agreement. 

Applicants’ submission in support of the 
applications for authorisation 

21. The Applicants submit that the Alliance will enable them to fill gaps in their existing 
networks by enabling Virgin Australia to offer direct services to mainland China and 
Hong Kong, both on its own operated flights and on HNA Group and Hong Kong 
Airlines operated flights.  

22. The Applicants submit that the Alliance will enable passengers to connect from 
locations throughout Australia on Virgin Australia’s network to destinations 
throughout Hong Kong and mainland China through the networks of the HNA Group 
airlines, as well as the Hong Kong Airlines network. 

23. The Applicants also argue that the Alliance will assist them in competing with the 
established carriers on the Australia–mainland China and Australia–Hong Kong 
routes and the relevant behind/beyond routes. The Applicants submit that the ability 
of the Alliance airlines to jointly offer loyalty benefits, including access to lounges, 
reciprocal earn and burn of frequent flyer points and status recognition, together 
with an enhanced network of destinations on the code of the Applicant airlines, is 
crucial to this. 

24. The Applicants submit that the Alliance will deliver the following public benefits: 

 the introduction of new services between Australia and mainland China 
and Australia and Hong Kong 

 enhanced products and services for Australian travellers, including: 

o direct access to Hong Kong and a large number of destinations 
across mainland China on the networks operated by the HNA Group 
and Hong Kong Airlines, and 

o improved customer experience, for example, the convenience of 
travelling under a single itinerary (and on most routes, with check in 
and through-checked baggage), resulting in saved time through 
improved connectivity from better coordination of the minimum 
connecting time and better disruption management procedures 

 improved loyalty program benefits for Virgin Australia’s Velocity Frequent 
Flyer and the HNA Group’s Fortune Wings members 

 an increase in customer choice and overall increase in competition with 
incumbent carriers 

 stimulation of tourism, and 

 greater ability to realise efficiencies and cost savings, including cost 
savings from the combining of catering, ground handling and other 
airport operations. 
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25. The Applicants submit that the Alliance will not result in any significant public 
detriment as there is no overlap between flights operated by the Applicants and 
absent the Alliance, Virgin Australia would be unlikely to commence operating its 
own services to Hong Kong or mainland China.   

26. The Applicants seek authorisation for at least ten years and submit that a ten year 
term is appropriate in light of the clear public benefits of the Alliance and the 
absence of any competitive detriment. 

Consultation 

27. The ACCC tests the claims made by an applicant in support of its application for 
authorisation through an open and transparent public consultation process. 

28. The ACCC sought submissions from a range of potentially interested parties 
including major competitors, relevant industry associations, consumer groups, state 
and federal government and relevant regulatory bodies. 

29. Public submissions in support of the applications for authorisation were received 
from Darwin Airport, Perth Airport, North Queensland Airports (operators of Cairns 
Airport and Mackay Airport), Tourism Australia and the Commonwealth Department 
of Infrastructure and Regional Development.  

30. Broadly, these submissions argue that the Alliance will result in public benefits 
including promoting additional routes between Australia and mainland China and 
Hong Kong, increased competition on routes between Australia and mainland China 
and Hong Kong, improved access to behind and beyond routes in Australia, 
mainland China and Hong Kong, enhanced products and services, tourism benefits 
and improved connectivity to Australia’s regional areas. 

31. A public submission opposing the Alliance was received from Jumpjet Airlines. 
Jumpjet Airlines submits that the Alliance will inhibit the entry and expansion of 
domestic Australian airlines. 

32. Public submissions were also received from Air China and Cathay Pacific.  

33. Air China did not expressly oppose or support the Alliance. However, Air China 
raised a concern that the Alliance may substantially restrict competition for feeder 
traffic on Australian domestic routes if, for example, the Alliance Framework 
Agreement included an express or implied exclusivity clause that prevented other 
Chinese airlines from reaching a codeshare or other cooperative agreement with 
Virgin Australia. Air China submits that such an exclusivity clause would deny a 
competitive choice that might otherwise exist for international passengers travelling 
on behind-gateway (domestic) routes in Australia.  

34. In response, Virgin Australia states that the Alliance does not preclude it from 
offering domestic Australian codeshare to Air China if Virgin Australia considered 
that there was a commercial benefit in doing so. Virgin Australia further submits that 
Air China passengers can, and do, interline on Virgin Australia’s network and 
therefore can already travel on behind-gateway routes within Australia. Virgin 
Australia states that with or without the Alliance, this interline relationship will 
continue and therefore there is no reduction in choice for passengers. 

35. Both Air China and Cathay Pacific submit that a ten year authorisation is too long. 
Air China and Cathay Pacific argue that the dynamic nature of the aviation industry 
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means that the competition effects and public benefits of the Alliance should be 
tested over a shorter period. In response, the Applicants reiterated their previous 
submission that a ten year authorisation is appropriate in light of the clear public 
benefits of the Alliance and the absence of any competitive detriment. 

Assessment 

36. The ACCC’s assessment of the Alliance is carried out in accordance with the 
relevant net public benefit tests6 contained in the Competition and Consumer Act 
2010 (the CCA). In broad terms, the ACCC may grant authorisation if it is satisfied 
that the likely benefit to the public from the proposed conduct would outweigh the 
likely detriment to the public, including from any lessening of competition. 

Relevant areas of competition 

37. For the purpose of assessing these applications, the ACCC considers the key 
relevant areas of competition are: 

 international air passenger transport services between Australia and Hong 
Kong, and  

 international air passenger transport services between Australia and 
mainland China. 

Future with and without 

38. To assist in its assessment of the Alliance against the authorisation tests, the ACCC 
compares the benefits and detriments likely to arise in the future with the conduct 
for which authorisation is sought against those in the future without the conduct the 
subject of the authorisation.  

39. The ACCC considers that without the conduct for which authorisation is sought each 
of the Applicants would be likely to continue to operate their present networks of 
flights. 

40. As noted, Virgin Australia proposes to commence new services between Australia 
and mainland China and Australia and Hong Kong. The Applicants submit that 
without the Alliance in place Virgin Australia would be unlikely to be in a position to 
commence these services. The Applicants submit it is necessary to have a strong 
distribution and route network with mainland China and Hong Kong in order to 
effectively compete with incumbent carriers. In particular, the Applicants argue that 
access to feeder traffic from the HNA Group and Hong Kong Airlines, as well as 
extensive sales and distribution networks, are critical to the profitability of these 
services. 

41. The ACCC sought and received further information from the Applicants on this 
issue, including Virgin Australia internal strategy and Board documents and other 
supporting evidence. Due to commercial sensitivities about this information, this 
information is excluded from the public register and this Draft Determination. 
However, the additional information supports the assertion that the Alliance is 
important to supporting the new services Virgin Australia proposes to operate. 

                                                           
6
  Subsections 90(5A), 90(5B), 90(6), 90(7), 90(8).  
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42. The ACCC has not reached a concluded view about the scope, if any, of new 
services between Australia and mainland China and Hong Kong that Virgin Australia 
would be likely to introduce without the Alliance in place. However, the ACCC does 
consider, based on the information provided by the Applicants, that Virgin Australia 
would be less likely to commence these services, and/or commence these services 
on the scale currently proposed, without the Alliance in place. 

Public benefit 

43. The CCA does not define what constitutes a public benefit and the ACCC adopts a 
broad approach. This is consistent with the Tribunal which has stated that the term 
should be given its widest possible meaning, and includes: 

…anything of value to the community generally, any contribution to the aims 
pursued by society including as one of its principal elements … the achievement of 
the economic goals of efficiency and progress.

7
 

44. The ACCC considers that the public benefits of the Alliance fall within the following 
broad categories: 

 new and enhanced products and services 

 operational and other efficiencies 

 increased competition in international air passenger transport markets, and 

 stimulation of tourism. 

New and enhanced products and services 

45. In its consideration of similar applications for authorisation, the ACCC has accepted 
that the additional passenger traffic stimulated by an alliance can lead to the 
introduction of new frequencies, new direct services and/or new destinations, which 
give rise to public benefits through increased choice and convenience relative to the 
future without the proposed conduct. 

46. As discussed, the ACCC considers that the Alliance will assist in the 
commencement of new services between Australia and Hong Kong and Australia 
and mainland China by Virgin Australia. The ACCC also considers that these new 
services are less likely to be operated, at all or on the scale currently proposed, 
without the Alliance in place. The ACCC also notes that since interim authorisation 
was granted Virgin Australia has launched services on the Melbourne – Hong Kong 
route, with flights to commence in July 2017. 

47. The ACCC considers the Alliance is likely to result in a significant public benefit 
through supporting the introduction of these new services. 

48. More generally, with respect to both new and existing frequencies and destinations, 
the ACCC recognises that, absent coordination, two airlines offering complementary 
services do not have an incentive to take into account the effect of their product and 
service decisions on demand for the other airline’s products and services. The 
consequences can include less convenient connections for passengers, less 
attractive customer reward programs and/or lower levels of provision of ground 
services such as airport lounges and check-in services. 

                                                           
7
  Queensland Co-operative Milling Association Ltd (1976) ATPR 40-012 at 17,242; cited with approval in 

Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. 
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49. The ACCC considers that the Applicants are likely to have an incentive under the 
Alliance to optimise their joint service offering and that this is likely to result in public 
benefits.  

50. In particular, the Alliance will provide customers with access to more online 
connections (passenger itineraries of two or more flight segments where 
connections are made between flights of the same airline, or its codeshare 
partners). 

51. As part of its consideration of other similar applications, the ACCC has previously 
recognised that customers value online connections more than interline connection 
options (connection between two different airlines). In particular, online connections 
may provide benefits to customers including: 

 increased convenience in not having to collect and bear baggage mid 
journey8 

 time savings associated with through check in, and 

 the removal of the risk of forfeiting non-refundable fares if the first flight in 
their journey is delayed. 

52. The ACCC considers that the Alliance is also likely to confer public benefits through 
better scheduling of complementary services and better access to value added 
services (frequent flyer reward schemes and airport lounges). 

Operational and other efficiencies  

53. In its consideration of similar airline alliances, the ACCC has previously accepted 
that improved operating efficiencies and/or avoidance of duplicated fixed costs 
through alliances are likely to result in a public benefit. However, the ACCC has 
generally not placed a significant weight on this as a public benefit absent strong 
evidence about how such savings will be achieved. 

54. The Applicants submit that they expect there to be some cost savings and 
efficiencies from combining their catering, ground handling and other airport 
operations. However, the Applicants state that they have not yet had the opportunity 
to identify specific areas or assess the magnitude of any likely cost savings. 

55. In principle, the ACCC considers that the Alliance has the potential to facilitate some 
public benefits through the realisation of efficiencies associated with combining 
catering, ground handling and other airport operations. However, based on the 
information currently provided by the Applicants, the ACCC has not placed 
significant weight on this as a public benefit in this instance. 

Increased competition in international air passenger transport 
services markets 

56. The ACCC considers that airline alliances can stimulate competitive responses 
among rivals where the alliance enhances the alliance partners’ products and/or 
results in lower fares.  

                                                           
8
  The ACCC notes that interline agreements may also allow baggage to be checked through to a 

passenger’s final destination. 
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57. The ACCC notes that an airline alliance’s product and service offering is greater 
than either airline could have offered alone. An airline alliance is able to leverage 
this integrated network, through joint sales and marketing initiatives, to attract 
passengers who otherwise might not have flown with either of the applicants.  

58. The ACCC considers that the enhanced product and service offering under the 
Alliance – including an increase in customer choice through the introduction of new 
services, increased and better online connection options and better scheduling of 
complementary services – are likely to trigger a competitive response from 
competing airlines. This is likely to result in some public benefit. 

Tourism benefits 

59. As the ACCC has noted in previous assessments of airline alliances, there are a 
wide range of factors that influence tourism demand and expenditure including 
general purchasing power in source countries; the relative cost of other 
destinations; the total cost of visiting Australia; and the perceived quality of Australia 
as a destination. Notwithstanding this, the ACCC has recognised the potential for 
airline alliances to increase tourism demand and expenditure. 

60. In this case, the ACCC considers that the Alliance has the potential to stimulate 
tourism in Australia through increased passenger traffic as a result of:  

 enhanced products and services, including the introduction of new services 
and/or,  

 potentially, lower fares to the extent that, on balance, the Alliance promotes 
rather than lessens competition and the Applicants pass through cost 
savings and efficiency gains to customers. 

61. The ACCC considers that the extent of the tourism benefits realised under the 
Alliance will be highly (positively) correlated with the additional traffic to Australia 
stimulated by the Alliance. In this respect, particularly having regard to the new 
services Virgin Australia proposes to operate, the ACCC considers that the Alliance 
is likely to generate some additional traffic. On this basis, the ACCC considers that 
the Alliance is likely to generate some tourism-related public benefits. 

Public detriment 

62. The CCA does not define what constitutes a public detriment and the ACCC adopts 
a broad approach. This is consistent with the Tribunal which has defined it as: 

“…any impairment to the community generally, any harm or damage to the 
aims pursued by the society including as one of its principal elements the 
achievement of the goal of economic efficiency.”9 

63. The ACCC notes that there is currently no overlap on direct flights operated by 
Virgin Australia and any of the other Applicants. Further, none of the routes Virgin 
Australia has indicated confidentially to the ACCC that it is proposing to operate 
direct services on, or considering operating on, overlaps with routes on which the 
other Applicants currently offer direct services. 

                                                           
9 

 Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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64. Further, as discussed at paragraphs 40 to 42, the ACCC considers that there is 
some question as to whether Virgin Australia would operate services on the 
proposed routes absent the Alliance.  

65. Accordingly, the ACCC considers that there is unlikely to be any material overlap 
between direct services operated by Virgin Australia and the other Alliance partners 
between Australia and mainland China and/or Australia and Hong Kong in the short 
to medium term (i.e. the next five years) with or without the conduct the subject of 
the authorisation.  

66. In terms of indirect flights, there may be some overlap in the future between 
services operated by the Applicants between Australia and mainland China. In 
particular, on some of the routes between Australia and mainland China on which 
Virgin Australia has advised it is considering operating direct services, other 
members of the Alliance already offer indirect services, and/or may offer indirect 
services in the future. That is, flights connecting through their operating hubs in 
mainland China. 

67. However, the ACCC considers that the coordination of the Applicants’ services on 
these routes is unlikely to significantly impact competition for the following reasons:  

 there is some question as to whether Virgin Australia would operate 
services on the proposed routes absent the Alliance 

 having regard to factors such as travel time, flexibility, connectivity and 
convenience, indirect flights between city pairs in Australia and mainland 
China are unlikely to be a close substitute for direct flights for many 
customers, and 

 to the extent that some travellers between Australia and mainland China do 
consider indirect services to be a close substitute for direct services, there 
are a number of other airlines offering indirect services with comparable 
travel times on these routes.  

68. Accordingly, the ACCC considers that the Applicants coordinating their services 
between Australia and mainland China and Australia and Hong Kong is likely to 
result in little public detriment. 

69. Air China has raised concerns that the Alliance may restrict competition for feeder 
traffic on Australian domestic routes if it includes an exclusivity clause that prevents 
other Chinese airlines from reaching a codeshare or other cooperative agreement 
with Virgin Australia.  

70. The ACCC notes that Virgin Australia (and its subsidiaries) is one of only two viable 
airline groups available to international airlines seeking to enter into agreements 
relating to onward domestic travel within Australia for passengers they provide 
services to, the other being the Qantas group of airlines. 

71. The ACCC considers that a restriction on other Chinese airlines being able to enter 
into such agreements could potentially lessen competition in the supply of 
international air passenger transport services between Australia and Hong Kong, 
and Australia and mainland China.  

72. The Applicants submit that the Alliance Framework Agreement does not preclude 
Virgin Australia from offering domestic Australian codeshare to Air China and that 
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Virgin Australia has an existing interline agreement with Air China which will 
continue.  

73. For the avoidance of doubt, the ACCC proposes to grant authorisation subject to a 
condition that the Applicants do not, during the term of the authorisation, enter into 
or give effect to any contract, arrangement or understanding which has the effect of 
preventing or restricting any of the Alliance airlines from entering into interline 
and/or codeshare agreements with any other airline.  

Balance of public benefit and detriment  

74. In general, the ACCC may grant authorisation if it is satisfied that, in all the 
circumstances, the Alliance is likely to result in a public benefit, and that public 
benefit will outweigh any likely public detriment, including any lessening of 
competition. 

75. The ACCC considers that the Alliance would, or would be likely to, result in public 
benefits, primarily in the form of new and enhanced products and services – in 
particular, supporting the introduction of new services by Virgin Australia and, in 
relation to both new and existing services, optimising the Applicants’ joint service 
offering in relation to connectivity, scheduling and access to value added services. 

76. The ACCC also considers that the alliance would, or would be likely to, result in 
some public benefit in the form of increased competition in international air 
passenger transport markets and stimulation of tourism through increased 
passenger traffic. 

77. The ACCC considers that the Alliance is likely to result in little public detriment due 
to the lack of overlap between the Applicants’ current, and likely future, operations. 

78. Therefore, for the reasons outlined in this draft determination the ACCC is satisfied 
that the Alliance is likely to result in a public benefit that would outweigh the likely 
public detriment, including the detriment constituted by any lessening of 
competition, that would be likely to result. Accordingly, the ACCC proposes to grant 
authorisation. 

79. The CCA allows the ACCC to grant authorisation subject to conditions.10 The ACCC 
considers it appropriate to impose a condition that the Applicants do not, during the 
term of the authorisation, enter into or give effect to any contract, arrangement or 
understanding which has the effect of preventing or restricting any of the Alliance 
airlines from entering into interline and/or codeshare agreements with any other 
airline.  

Length of authorisation 

80. The CCA allows the ACCC to grant authorisation for a limited period of time. This 
enables the ACCC to be in a position to be satisfied that the likely public benefits 
will outweigh the detriment for the period of authorisation. It also enables the ACCC 
to review the authorisation, and the public benefits and detriments that have 
resulted, after an appropriate period. 

                                                           
10

  Section 91(3). 
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81. The Applicants seek authorisation for at least ten years. The Applicants submit that 
a ten year term is appropriate in light of the clear public benefits of the Alliance and 
the absence of any competitive detriment. 

82. Air China and Cathay Pacific submit that that the competition effects and public 
benefits of the Alliance should be tested over a shorter period.  

83. As noted, the ACCC considers that the Alliance is likely to result in little public 
detriment. However in light of the ongoing evolution of services between Australia 
and mainland China and Australia and Hong Kong, and the dynamic nature of the 
aviation industry, the ACCC considers it appropriate to review the authorisation 
earlier than the requested ten years. For this reason, the ACCC proposes to grant 
authorisation for five years. 

84. This is consistent with the length of authorisation granted to other analogous airline 
alliances. 

85. It is open to the Applicants to apply for re-authorisation at the expiration of the five 
year term of authorisation proposed. Should they do so, the ACCC expects that at 
that time they should be able to provide evidence of net public benefits having 
accrued as a result of the Alliance. 

Draft determination 

The applications 

86. Application A91575 was made using Form A and A91576 using Form B of Schedule 
1 of the Competition and Consumer Regulations 2010. The applications were made 
under subsections 88(1) and (1A) of the CCA.  

87. Authorisation is sought by Virgin Australia, HNA Group, Hong Kong Airlines and HK 
Express to coordinate international passenger transport services between Australia 
and mainland China, and Australia and Hong Kong, pursuant to an Alliance 
Framework Agreement.11 

88. Authorisation is sought as the Alliance Framework Agreement may contain a cartel 
provision or may have the purpose or effect of substantially lessening competition or 
be an exclusionary provision within the meaning of section 45 of the CCA.  

89. Subsection 90A(1) of the CCA requires that before determining an application for 
authorisation the ACCC shall prepare a draft determination. 

The net public benefit test 

90. For the reasons outlined in this draft determination, the ACCC is satisfied, pursuant 
to subsections 90(5A), 90(5B), 90(6) and 90(7) of the CCA, that in all the 

                                                           
11

  The Applicants applied for authorisation to both ‘make’ and ‘give effect’ to the Alliance Framework 

Agreement and a number of other agreements necessary to give effect to the Alliance Framework 
Agreement.  Given the Alliance Framework Agreement was already executed when the application was 
lodged, in accordance with section 88(12) of the CCA the ACCC cannot authorise the making of the 
Alliance Framework Agreement. However, since the Alliance Framework Agreement is subject to a 
condition precedent to the effect that it will not come into effect until the ACCC grants authorisation and 
as the Applicants applied for authorisation within 14 days of making the Alliance Framework Agreement, 
subsections 44ZZRM(1) and 45(9) of the CCA exempt the making of the Alliance Framework 
Agreement from the cartel provisions and section 45 of the CCA. 
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circumstances the conduct for which authorisation is sought is likely to result in a 
public benefit that would outweigh any likely detriment to the public constituted by 
any lessening of competition arising from the Alliance. 

91. The ACCC is satisfied, pursuant to subsection 90(8), that the conduct for which 
authorisation is sought is likely to result in such a benefit to the public that the 
Alliance should be allowed to take place. 

Conduct which the ACCC proposes to authorise 

92. The ACCC proposes to grant conditional authorisation A91575 and A91576 to 
Virgin Australia, HNA Group, Hong Kong Airlines and HK Express to:  

 give effect to:  

o the  Alliance Framework Agreement, and  

o any other agreements contemplated by the Alliance Framework 
Agreement or necessary to give effect to the Alliance Framework 
Agreement that are made prior to this authorisation coming into force. 

 make and give effect to any agreements contemplated by the Alliance 
Framework Agreement and any other agreements necessary to give effect 
to the Alliance Framework Agreement entered into during the term of the 
authorisation. 

93. The ACCC proposes to grant authorisation subject to the condition that the 
Applicants do not, during the term of the authorisation: 

(a) enter into a contract, arrangement or understanding that has the effect of 
preventing or restricting any of the Alliance airlines from entering into interline 
and/or codeshare agreements with any other airline, or 

(b) give effect to such an agreement. 

94. The ACCC proposes to grant authorisations A91575 and A91576 for five years. 

Next steps 

95. The ACCC now seeks submissions in response to this draft determination. In 
addition, consistent with section 90A of the CCA, the Applicants or an interested 
party may request that the ACCC hold a conference to discuss the draft 
determination. 
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