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1 Introduction  

The Applicants have made an application under section 88(1A) and (1) of the Competition and Consumer 
Act 2010 (Cth) (CCA) for authorisation to make and give effect to a provision of a contract, arrangement 
or understanding which may be a cartel provision within the meaning of Division 1 of Part IV of the CCA, 
or may result in a substantial lessening of competition in a market (Application).  

The Application was made on behalf of the following parties:  

(a) Queensland Sugar Limited (QSL), in its capacity as a marketing provider;  

(b) Bundaberg Sugar Limited (Bundaberg Sugar);  

(c) Isis Central Sugar Mill Co. Ltd. (Isis); and 

(d) Mackay Sugar Limited (Mackay). 

Collectively, the existing Applicants represent four of the seven users of the bulk sugar terminals (BSTs).  

Authorisation was also sought for the benefit of the other users of the bulk sugar terminals, being: 

(a) Wilmar Sugar Australia Limited (Wilmar); 

(b) MSF Sugar Limited (MSF); and 

(c) Tully Sugar Limited (Tully). 

The ACCC published its Draft Determination and interim authorisation on 27 April 2017, in which the 
ACCC proposed to grant authorisation for five years to allow QSL, Bundaberg Sugar, Isis and Mackay 
(the Applicants) to collectively negotiate, make and give effect to storage and handling agreements with 
Sugar Terminals Limited (STL) in relation to the provision of storage and handling services at the six 
BSTs in Queensland.  

The ACCC also granted interim authorisation to allow the Applicants to collectively negotiate and execute 
storage and handling agreements with STL, with the condition that they will not come into effect unless 
and until the ACCC grants final authorisation.  

The Applicants made a submission to the ACCC on 12 May 2017 responding to the Draft Determination 
and a supplementary submission of MSF to which the Applicants had not yet had the opportunity to 
respond.   

2 Comments on MSF's submission on the Draft Determination  

2.1 The future with and without the proposed conduct  

The Applicants submit that the Draft Determination is plainly correct in stating that the relevant 
test for the assessment of the Application is consideration of the future with and without the 
conduct.  

MSF is incorrect in submitting that the ACCC should consider what QSL – being one of four 
parties jointly making the Application – will gain in the future from the collective negotiations that it 
would not gain in the future without the collective negotiations.  

As the Applicants have submitted previously, the Applicants firmly consider that the proposed 
conduct will:  

(a) reduce transaction costs, particularly by ensuring that only one set of lawyers needs to 
negotiate the documents with STL's legal advisers on behalf of the Applicants, thereby 
clearly reducing costs (and reduce costs for STL who would otherwise have to meet with 
each of the Applicants separately);  

(b) recorrect bargaining power between smaller users, particularly the smaller users within 
the Applicants, and STL, as a monopoly infrastructure owner;  



 
 

jzrb A0139416017v1 120676209     19.5.2017 page 3

 

(c) improve the negotiating position for smaller users and/or users without experience in 
storage and handling arrangements;  

(d) allow domestic users of the BSTs – given Bundaberg and Mackay are significant 
domestic users – the ability to speak with one voice, and discuss their concerns for 
domestic users with other export users to identify how the varying needs or domestic and 
export users can best be accommodated;  

(e) facilitate more efficient negotiations, by allowing the Applicants to present joint positions 
to STL; and 

(f) ensure fair and transparent terms of access.  

Consistent with the ACCC's findings in the Draft Determination, the Applicants consider there is 
no evident public detriment. 

As such, the Applicants submit that, based on the correct test (namely an assessment of the 
market for the acquisition and supply of storage and handling services with the proposed conduct 
and without), the Authorisation should be granted. 

2.2 Transaction cost savings  

The Applicants note MSF's submission that the storage and handling arrangements are 
substantially negotiated.  

The Applicants do not consider that a fair summary of the position.  

By way of some examples: 

(a) The Applicants received STL's revised pricing paper – a critical part of the storage and 
handling arrangements for users of the BSTs – on 17 May 2017, and STL began meeting 
with the Applicants (separately) to discuss the proposed revised drafting paper on 18 May 
2017; 

(b) There is a material issue remaining to be resolved in relation to the appropriate 
arrangements for export sugar compared to domestic sugar (where the current proposed 
terms alter the priority currently given to domestic sugar storage);  

(c) The Applicants received STL's revised position on the methodology and process for 
allocating storage capacity on 12 May 2017; 

(d) The Applicants received STL's revised position on commingling on 11 May 2017; and 

(e) The Applicants received STL's revised draft of the tripartite deed (which STL would agree 
to enter with financiers of users) on 11 May 2017. 

That is not intended as criticism of STL – who is genuinely seeking to efficiently progress the 
negotiations and respond to user comments in the revised drafts being provided. However, it is 
clear to the Applicants that there are still substantial parts of the storage and handling 
agreements that have not been resolved (even though the Applicants accept that the draft 
documents have progressed since the submission of the Application, and since the grant of 
interim authorisation).  

Further, the Applicants have met or had teleconferences to discuss the storage and handling 
arrangements a number of times since interim authorisation was granted, and feedback provided 
to STL has reflected the views of the Applicants as a group. As such, it is clear to the Applicants 
that even where the documents have progressed, that has been in part attributable to the 
efficiencies achieved through collective discussions (and allowing the Applicants to understand 
commercial views of each other, which in turn has enabled the resolution of differing views by the 
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Applicants without requiring STL to spend time and resources 'brokering' between the 
Applicants).  

The storage and handling agreements are not finalised, and are not anticipated to be finalised 
imminently. Further, the related Operating Agreement, transitional arrangements and 
commingling agreements between the parties have also not been finalised.  

It would be strange if the documents had not been progressed since the Application was made – 
and frankly, if they had not, the Applicants' submissions that they were time critical would be 
undermined. The industry has progressed the documents as they are critically important, but the 
Applicants consider that the interim authorisation has smoothed that process, and the final 
Authorisation will allow the documents to be finalised prior to the commencement of the 2017 
season (as the commercial imperative of the Applicants has been from the time of making the 
Application to date).  

2.3 MSF Claims about QSL 

For completeness, even though it is completely irrelevant to the authorisation, QSL wishes to 
correct on the public record claims MSF has made. 

This section of the submission has been prepared by QSL, as QSL is the only one of the 
Applicants appropriately placed to respond to MSF's allegations about QSL. As such, the views 
set out below are those of QSL. 

QSL firmly rejects MSF's submission that the intent of this authorisation application is – or the 
effect of any authorisation would be – to 'entrench a perception, especially amongst growers with 
fewer resources, that QSL is the industry leader'.  

In this respect, QSL notes that: 

(a) the proposed conduct will have little impact on its marketing activities, beyond allowing 
QSL to ensure that it negotiates fair and reasonable storage and handling charges which 
will be passed to growers through its pooling arrangements. QSL is a party to the 
authorisation application because it is conscious of complying with the CCA, and 
understood that collective negotiations with competitors for the acquisition of storage and 
handling services in the absence of such Authorisation would likely be a breach of the 
CCA. QSL is not a party to the Application for any other ulterior motives, or for any reason 
other than what it has clearly submitted in its numerous submissions to the ACCC. MSF's 
assertions otherwise are baseless and unsubstantiated;  

(b) it is entirely unreasonable to suggest that QSL should not be able to collectively negotiate 
storage and handling arrangements because of MSF's perception that QSL is dominant in 
a separate market from that in which the proposed conduct would take place. QSL is not 
seeking to take advantage of any position it may have in any other market in its 
discussions with STL, and has been treated the same as any other user of the BSTs in its 
negotiations (both before and after interim authorisation was granted). Interim 
authorisation has, in fact, cemented QSL's understanding that it has received only the 
same information from STL as any other user, as it has been able to discuss each of Isis, 
Mackay and Bundaberg's negotiations and discussions with STL to date with the other 
Applicants;  

(c) it is a baseless assertion to suggest that QSL has made this authorisation application – 
with three other Applicants – to entrench a perception of itself as dominant or that it is an 
industry leader, and MSF has offered no justification for this position. In each of MSF's 
submissions, MSF has conveniently ignored the fact that there are four Applicants to the 
authorisation application; 
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(d) MSF has been marketing Australian produced raw sugar since 2011, and as such is not a 
new market entrant. It is also the subsidiary of a major international sugar producer in Mitr 
Pohl. MSF has successfully entered the market, and provides robust competition to QSL 
for the marketing of Grower Economic Interest Sugar in MSF regions. QSL notes that 
QSL was not seeking to exclude MSF; MSF was invited to participate in the collective 
negotiations and declined; and 

(e) the proposed conduct has nothing to do with the former statutory monopoly that existed 
many years ago, and it is not appropriate for the ACCC to take into account claims about 
the intent of policy makers and the Queensland government in moving to a competitive 
market when considering whether the proposed conduct, occurring in a long deregulated 
market, meets the relevant statutory tests.  

3 Conclusion  

In conclusion, the Applicants strongly support the Draft Determination, consider that interim authorisation 
has brought public benefits through facilitating less costly and expedited negotiations, and continue to 
consider that it is appropriate for the ACCC to make a final determination granting authorisation. 

 

The Applicants would welcome the opportunity to assist the ACCC in any way in its consideration of the 
submissions received on the Draft Determination.   


